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CASES ARGUED AND DETERMINED 


IN THE 


Supreme Court of Georgia, 


AT ATLANTA. 


SEPTEMBER TERM, 1881. 


PRESENT—JAMES JACKSON, .. . . . CHIEF JUSTICE. 


MARTIN J. CRAWFORD, . . ASSOCIATE “ 
ALEXANDER M. SPEER, . . “ “ 


GERMAN-AMERICAN INSURANCE COMPANY vs. DAVIDSON. 


I, 


Though a suit be brought in the short form of pleading upon 
an insurance policy, under section 3392 of the Code, the better prac- 
tice is to allege a loss by fire and a compliance with the conditions 
precedent to a recovery, or a waiver by the insured thereof. 


(a.) A failure to so allege is curable by amendment, and is to be 


reached by special demurrer, not by general motion to dismiss be- 
cause no cause of action is set out. 


. The verdict is supported by the evidence, and is not contrary to 


law. 


. The head of a family, out of whose property a homestead has: 


been set apart, has an insurable interest therein. 


. The application for homestead in this case was made prior to the 


adjudication in bankruptcy, and was pending at the time thereof, 
and the homestead was set apart before the deed of assignment 
was made. Therefore it would seem that it never passed tothe as- 
signee at all. But the full proceedings before the bankrupt court 
not being in the record, this point is not ruled. 


. A ground of error abandoned in this court will not be considered. 
. A demand for payment of an insurance policy and an absolute re- 


fusal thereof, waives proofs of loss. 


Insurance. Pleadings. Waiver. Verdict. Homestead 


Bankruptcy. Before Judge SIMMONS. Glynn Superior 
Court. November Term, 1880. 





SUPREME COURT OF GEORGIA. 


German-American Insurance Co. vs. Davidson. 


Reported in the decision. 


GOODYEAR, HARRIS & Kay, for plaintiff in error. 


JAMES U. VINCENT; IRA E. SMITH, for defendant. 


CRAWFORD, Justice. 


David Davidson brought suit against the German-Amer- 
ican Insurance Company, of New York, to recover the 
amount of his insurance upon a certain house, upon which 
he had a policy, and which house had been destroyed by 
fire. 

The suit was brought in the statutory form, alleging 
that the said company was indebted to him in the sum 
of $900.00 as his principal debt, with interest from July 
21st, 1878, the said indebtedness arising from and being 
based on a policy of insurance issued to him on the Igth 
of August, 1878, the face and body of the said policy be- 
ing as follows, to-wit: (Then adding to the foregoing al- 
legations a copy of what appears on the face and in the 
body of the policy), concluding with an allegation that the 
said company refused to pay the aforesaid sum of money. 

Upon the trial the jury found a verdict for the amount 
of the policy, with interest thereon from August 2!st, 
1879. 

The Insurance Company moved for a new trial, which 
being refused, it filed its exceptions. 

1. The first ground of the motion for a new trial was 
based upon the refusal of the judge to dismiss the case 
because there was no cause of action set out, in that 
there was no allegation of loss, or of compliance with the 
conditions precedent in said policy, or of a waiver thereof. 

Under §3391 of the Code it is provided that a petition 
showing that the defendant is indebted so much on a 
note, bill, bond, receipt, or written promise of any de- 
scription, by adding a copy thereof, with the indorsers’ 
names, if any, and the credits thereon, shall be sufficient. 
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German-American Insurance Co. vs. Davidson. 


In $3392 it is provided that the form of action to recover 
money on an insurance policy may be the same as is pre- 
scribed in section 3391, and that no allegations of condi- 
tions need be set forth in the body of the declaration, 
other than may be embraced in the form prescribed in 
said section; nor shall it be necessary to attach a copy of 
what may be written or printed upon the policy, except 
what appears upon the face and in the body of the policy. 

If the cause of action comes under the short forms 
act, it is sufficient to set it out in the language of the 
statute, and all things else necessary to a recovery may be 
supplied by proof. 13 Ga., 311; 322 /d., 586. 

We think that it would have made this declaration more 
complete, and the better practice would be, to have al- 
leged the loss of the property by fire, although it does 
follow the statutory form laid down by the Code. But 
the motion was made to dismiss, because there was no 
cause of action set out, instead of a special demurrer for 
want of an additional allegation. Had this been done, 
the court might, and no doubt would, have sustained the 
demurrer and required the plaintiff toamend. This, how- 
ever, not having been done, and the defect being amend- 
able, it is of no value on the motion for a new trial. 

2. This ground is that the verdict was against the evi- 
dence and contrary to law, but in our Opinion it is not 
well taken. 

3,4. These grounds may be considered together, as 
they refer to the same subject matter. 

The judge charged the jury substantially that although 
the property had been set apart as a homestead, still the 
plaintiff had an insurable interest in it; and that although 
he may have gone into bankruptcy, the title, unless he 
had an exemption therein larger than was allowed by the 
laws of the state, did not vest in the assignee. 

It appears from the evidence that the homestead was 
set apart by the ordinary before the policy of insurance 
was taken out, and that the agent of the defendant had 
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knowledge of that fact. The plaintiff, then, as the head 
of a family, undoubtedly had an insurable interest in the 
property, and the judge committed no error in so charg- 
ing the jury. 

The record shows that the application was made for a 
homestead in the state court, and that the same was pend- 
ing at the time of the plaintiff's adjudication as a bank- 
rupt, and that it was set apart before the deed of assign- 
ment was made, so that it would seem that it never passed 
to the assignee at all. But we are unable to rule the law 
on this ground for the want of the full proceedings in this 
matter before the bankrupt court, it not appearing whether 
this property was carried into the court as a part of the 
bankrupt’s estate or not. 

5,6. The fifth ground of the motion not having been in- 
sisted upon, we proceed to the consideration of the sixth, 
which is that the judge erred in charging the jury, that 
if they believed from the evidence that during the nego- 
gotiations about the proof of loss the defendant abso- 
lutely refused to pay, then that was a waiver of such 
proof. A demand for payment, ard an absolute refusal 
to pay, is a waiver of the requirements in relation to the 
proof of loss, if they should find such requirements set 
forth in the policy. 

This point was ruled in the case of the Merchants and 
Mechanics Insurance Company vs. Vining & Bro., at the 
present term, and not yet reported. The charge of the 
judge on this point was in conformity to that ruling and 
§2813 of the Code. ' 

The seventh ground is but a repetition of the first, and 
is disposed of by that ruling. 

Judgment affirmed. 
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VALENTINO vs. WEIL & COMPANY. 


. The verdict is supported by the evidence. 

. Where one had been claiming property for more than twenty-five 
years under two deeds which showed on their faces her interest, 
and for more than eight years under a sheriff's deed for taxes, the 
fact that she stated her interest or claim differently from what the 
deeds indicated it to be, on the trial of a claim case, and that her 
attention was not called thereto by her counsel, is not such a mis- 
take of fact as will require a new trial in her favor. 


New Trial. Mistake. Levy and Sale. Title. Before 
Judge HILLYER. Fulton Superior Court. April Term, 
1881. 


To the report contained in the decision it is only nec- 
essary to add the following: 

In response to a notice served upon the claimant by 
plaintiffs in 7. fa., claimant produced a deed from N. L. 


Angier to Thomas S. Daniel, trustee for Mrs. Catherine 
Valentino and her children, also a deed from N. L. Angier 
to A. W. Hammond, trustee for Catherine Valentino 
for life, with remainder to her children, which deeds 
were introduced in evidence by plaintiffs. The first of 
these deeds conveyed to Thomas S. Daniel, trustee as 
aforesaid, for the use and benefit of the said Catherine 
Valentino and her children, their heirs and assigns, “all 
that tract or parcel of land situate, lying and being 
in the city of Atlanta, county and state aforesaid, known 
and distinguished in the plan of said city as part of 
lots Nos. 3 and 4, in block No. 5, commencing at the 
northeast corner of lot 4 in block 5; the same being the 
southeast corner of lot 3, in said block, fronting on White- 
hall street ; running from said point 27 feet, on said street, 
toward the railroad, in a northerly direction, and running 
back westwardly from each of said two points, on said 
street, 200 feet at right angles to said street, maintaining 
an equal width of 27 feet at all points; the same being 





16 SUPREME COURT OF GEORGIA. 


Valentino vs. Weil & Co. 


the southern part of said lot 3, in said block 5, and lying 
between the stores now owned by William Markham and 
W. & E. Lawshe, and again commencing on the line di- 
viding lots 3 and 4, in said block, at a point on said line 
80 feet from Whitehall street and running on_ said 
line 56 feet and 7 inches, and extending from said two 
points on said line, at right angles to said line, into lot 
No. 4, of said block 5, 7 feet, maintaining an equal width 
of 7 feet the said length of 56 feet and 7 inches,” in trust 
for the sole, proper and exclusive use, benefit and behoof 
of the said Catherine Valentino and her children, and for 
the use, benefit and behoof of no other persons what- 
soever.” 

The second of said deeds conveyed to Amos W. Ham- 
mond in trust, as hereinafter mentioned, * * * * 
“all that lot, * * * commencing at a point between 
city lots Nos. 3 and 5, in block 5, 65 feet south of the 
center of block 5; running thence westerly, parallel with 
Hunter street, 28 feet; thence southerly, parallei with 
Whitehall street, 12 feet; thence at right angles easterly, 
parallel with Hunter street 38 feet ; thence northerly, par- 
allel with Whitehall street, 42 feet, near the southwest 
corner of Clark & Grubb’s warehouse; thence at right 
angles westerly to the starting point, excepting a piece 
out of the northeast corner 10x15 feet, in case a street 
should ever be opened in a direct line with Bridge street 
to Hunter street. * * * * To have and to hold the 
said tract or parcel of land unto the said Hammond in 
trust for Catherine Valentino, the wife of the said Louis, 
and her children now born and such as may be born during 
the life of the said Catherine, and at her death remainder 
over to her said children then living, and to her and their 
sole and separate use.” 

The 4th ground of claimant’s motion for new trial was 
as follows: 

Because the testimony of the claimant, Mrs. Valentino, 
that she did not claim Gabe Valentino’s one-eighth was 


~ 
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based upon an honest mistake on the part of said witness 
as to her interest in the property conveyed by the trust 
deed to Daniel; she believing, at the time, that under 
said deed she had a life estate in the whole property 
therein conveyed, and that her son Gabe and the remain- 
der of her children had no interest in said property until 
after her death, and that the purchase of the said Stead- 
man, before referred to, was of the whole property for the 
taxes due thereon. 

In support of which ground claimant submitted an affi- 
davit setting out substantially the same facts as are stated 
in the motion. 


COLLIER & COLLIER, for plaintiff in error. 


HOPKINS & GLENN, for defendants. 
CRAWFORD, Justice. 


A fi. fa. in favor of Leon Weil & Co. against Steadman 
& Kries was levied upon the life estate of Mrs. Valentino 
and one-eighth interest of G. Valentino in a certain lot in 
the city of Atlanta, as the property of Steadman. 

Mrs. Valentino claimed the property, and, upon the 
trial of the claim, it was found subject to the execution. 
She moved for a new trial, which was refused, and she 
excepted. 

The grounds of the motion were based on the want of 
evidence to support the verdict; that the jury found con- 
trary to the charge of the court, and because of an honest 
mistake made by her in giving in her testimony. 

1. The facts of the case as disclosed by the record are, 
that in August, 1872, the interest of Mrs. Valentino and 
her son G. Valentino in this property was sold under a 
fi. fa. against them, and bought by Steadman, the defend- 
ant in this execution, and who was the son-in-law of Mrs. 
Valentino.” He took the usual sheriff's deed to the prop- 
erty. In October thereafter judgment was obtained 
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against Steadman & Kries, and the execution from this 
judgment was levied on the property. Mrs. Steadman, 
wife of the defendant, and to whom he had made a déed, 
filed a claim to the property. When the case was called 
for trial she withdrew her claim, and then Mrs. Valentino 
interposed another, and that which brings the case to this 
court. 

Upon the trial she testified that she furnished the money 
to Steadman with which to pay for the property when it 
was sold as hers and her son's, and gave him no authority 
to take the deed tohimself. That she had always claimed 
the property under the deed made by Daniel, and under 
no other, and never claimed the interest of her son therein. 
Steadman also testified that she gave him the money to 
buy the property, and that the making of the deed to him 
was a mistake of his lawyer. Under the Daniel deed the 
property therein conveyed was to Mrs. Valentino and her 
children, and her testimony shows that she had seven. 

With the foregoing evidence before the jury, were they 
authorized to find the property subject? Thetitle thereto 
was unquestionably in Steadman at the date of the judg- 
ment. But it is said that it was there by mistake. The 
failure to correct it through many years, the making a 
deed to his wife, her affidavit that the property was hers, 
the dismissing the claim, the mother following with hers, 
the failure to call the lawyer as a witness, known to be a 
practicing attorney of the court, and these transactions 
all occurring between close relations, doubtless satisfied 
the jury that they were not dona fide, and hence the ver- 
dict. 

As to its being contrary to the charge of the court, that 
depended entirely upon whether they believed the evi- 
dence—the charge being that if they did believe it, then 
Steadman would be only a trustee holding the title for 
Mrs. Valentino, and it would not be subject. Jurors are 
sworn to give a true verdict according to law and the 
opinion they entertain of the evidence produced. 





SEPTEMBER TERM, 1881. 19 


Hughes ef a/., vs. Clark ef a/., administrators. 


2 The last ground in the motion for a new trial rests 
upon the fact, that the claimant made an honest mistake: 
as to her interest in the property when she was giving in 
her testimony as to her interest in the property conveyed 
by the Daniel deed. The question here made, when an- 
alyzed, means, that on the trial of the case she thought 
that she held a life estate in the property with remainder 
over to her children, and that the purchase of Steadman 
referred to the whole property as sold for taxes, whereas 
the deeds to Daniel and Steadman showed what was con- 
veyed in each. When it is remembered that she had held 
the property under the Daniel deed for nearly twenty-five 
years, and the sale to Steadman was made in August, 
1872, and that her counsel heard her testimony given in 
on the trial without calling her attention thereto, that it 
does not fall within that class of mistakes to which relief 
will be extended by granting a new trial, but rather under 
that class in which the court will not relieve a party from 
the consequences of mere ignorance, inadvertence or neg- 
lect by granting anewtrial. Graham on New Trials, 187; 
10 Ga., 147. ' 

Judgment affirmed. 


HUGHES e¢ al. vs. CLARK et al., administrators. 


1, Where all the parties are before the court in a claim case, on proper 
pleadings equitable rights may be adjudicated ; but where it is nec- 
essary tu seek specific performance of a voluntary agreement on 
the faith of which improvements have been made, and for that 
purpose to make new and distinct parties, a court of equity is the 
proper forum for the case. 

. While the testimony of a witness since deceased, given under oath 
at a tormer trial upon substantially the same issue, and between 
substantially the same parties, may be proved ‘by any one who 
heard it and professes to remember the substance of the entire tes- 
timony, yet testimony of such a witness on a trial between other 
parties cannot be so proved. 
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Claims. Equity. Pleadings. Evidence. Before Judge 
SNEAD. Richmond Superior Court. April Term, 1881. 


Reported in the decision. 


J. S. & E. B. Hook; L. E. BLECKLEY, for plaintiffs in 


error. 
H. D. D. Twiccs; M. CUMMING, for defendants. 
SPEER, Justice. 


William W. Hughes died January 28th, 1872. His 
widow, Mary L. Hughes, and their minor children, had 
set apart to them, as a year’s support, $3,000.00, to be paid 
out of his estate. Thos. M. Berrien administered on the 
estate of W. W. Hughes. Fifteen hundred ($1,500.00) dol. 
lars of the sum due as year’s support was paid. Execu- 
tion issued from the court of ordinary for the amount. 
This execution was levied on the “Summer Place” of W. 
W. Hughes, in Richmond county, containing 650 acres, 
as the property of his estate. This levy was arrested by 
a claim interposed by Clark, administrator, who swore that 
the property levied on was not the property of the defend- 
ant in fi. fa., but was the property of the estate of Geo. 
W. Hughes, deceased. On the trial of the case, in addi- 
tion to the usual issue tendered, claimant pleaded “ that the 
judgment and f. fa. were a nullity, because a homestead 
had been set apart, and was then an existing estate to the 
widow, and she was not entitled under the law to both.” 

2. That the homestead had been sold by debts ante- 
dating the homestead law. 

The purchase money, $3,200.00, was brought into court, 
and Mrs. Hughes, the widow, claimed $3,000.00, and 
was only allowed $1,500.00, and she did not appeal from 
the judgment of the superior court allowing her only one- 
half of her claim, and therefore she is estopped from 
claiming the balance due on her ff. fa. This was the 
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only equitable plea filed in the case. In addition to the 
above defense, Clark, as administrator of Geo. W. Hughes, 
claimed this land in dispute under a parol gift, made by 
the father of his intestate to the son under the 2664 sec- 
tion of the Code—said gift to Geo. W. Hughes being 
manifested by the exclusive possession of the intestate of 
the lands in dispute, belonging originally to his father, 
without payment of rent for the space of seven years. 
Claimant further set up title to the property under a vol- 
untary agreement between the intestate and his father 
for a meritorious consideration, under which the intes- 
tate went into exclusive possession and made valuable 
improvements on the faith thereof. 

Under the evidence and charge of the court, the jury 
found a verdict in favor of the claimant, whereupon plain- 
tiff in f#. fa. made a motion for a new trial on various 
grounds of alleged error, as set forth in the record, which 
was overruled by the court, and plaintiff excepted. 

1. Error is assigned in the 2d, 3d, 4th, 5th, 6th, roth, 
11th and 15th grounds of the motion, because the court 
charged the jury, “If you believe there aas a parol gift 
with exclusive possession and valuable improvements 
thereon on the faith of the gift, it will be a good title,” 
this charge being given in substance in different words 
in the various grounds referred to, and also the same 
was charged in qualification of requests to charge made 
by plaintiff in 7. fa. The question made by the coun- 
sel for plaintiff in error is not whether this was a correct 
principle of law abstractly, but whether it was applicable 
under the pleadings in the case. It is insisted, there be- 
ing neither pleadings upon which specific performance of 
a voluntary agreement could be decreed on account of 
improvements made on the faith thereof, nor the requi- 
site parties before the court to try the right. to the spe- 
cific performance, the whole theory of the trial on that 
branch of the case was error, and, consequently, there 
was error in the charge of the court on this point in the 
various grounds of error assigned. 
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It is true that in a claim case where all the parties are 
before the court, equitable pleadings may be had, to have 
the specific performance of a voluntary agreement de- 
creed, and thus establish a title in the claimant that would 
protect his rightto the property as against the lien of a 
judgment. But we also think that such equitable plead- 
ings are essential to such a result in a case like this. The 
rule prescribed in such cases is clearly stated in the case 
of Lackey vs. Bostwick, 54 Ga., 45, in which this court 
say: “‘ Whilst a defendant, under our practice since the 
adoption of the Code, may set up his equitable defense 
in the common law court, still, he must allege such facts 
and make such allegations in his equitable plea,as would 
entitle him to the relief which he seeks in a court of 
equity, and prove the same on the trial in the common 
law court.” 

So in the case of Stirling vs. Arnold, 54 Ga, 691: 
“Where, in a claim case the facts make such a mixture of 
equitable rights therein, the pleadings should be so framed 
as to all the material facts of the case, and the verdict 
moulded accordingly.” ° © ad ai 
“The equitable rights of the parties may be thus reached 
in a claim case at law under the statutes of Georgia, or 
either party may go into a court of equity if he see fit to 
ascertain and secure such equitable rights. Code, $$3082, 
3095. 

“It is insisted, by counsel for plaintiff in error, that this 
rule was applicable where the court of law was called 
upon to act as a court of equity.” Such we regard as the 
case now before the court. Claimant can only have a 
protection againt the lien of this judgment under the 
facts of this case when he fests his defense “upon a vol- 
untary agreement, possession thereunder, with meritori- 
ous consideration and valuable improvements made on 
the faith thereof,” unless he has specific performance of 
such agreement decreed. How can this be done at law 
when it would be necessary, as in this case, to make the 
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representative of W. W. Hughesaparty? This could not 
be done at law. We do not think this voluntary agree- 
ment could be set up in a claim at law, but a resort to a 
court of equity is essential to the attainment of this de- 
cree for specific performance, in order to have all essen- 
tial parties before the court. 

“‘Nor would the rule of evidence applicable to claims, 
in a court of law as fo degree, be the same that would be 
required in a court of equity to have a decree for specific 
performance.” In the latter case, while acourt of equity 
could decree such specific performance by parol proof, 
yet it should be made out so clearly, strongly and satts- 
factorily, as to leave no reasonable doubt as to the agree- 
ment. 17 Ga., 559. 

2. We are satisfied there was also error in the ruling of 
the court in allowing the claimant to prove what Geo. 
Hughes, a deceased witness, testified on another trial, and 
between other and different parties than those then be- 
fore the court, as is set forth in the 16th ground of the 
motion for a new trial. 

The rule we understand to be this: “ The testimony of 
a witness, since deceased, or disqualified, or inaccessible 
for any cause, given under oath on a former trial upon sub. 
stantially the same issue and between substantially the 
same parties, may be proved by any. one who heard it and 
professes to remember the substance of the entire testi- 
mony, as to the particular matter about which he testi- 
fies.”” Code, §3782. It is insisted, however, that there 
is sufficient evidence to support the verdict on the first 
defense set up by claimant, that is, of a gift by the 
father to his son, the intestate, of the land levied on, its 
exclusive possession by the $on for seven years without 
payment of rents. 

It is sufficient to say on this point the evidence was 
conflicting, both as to the exclusive possession and the 
length of time of such possession. Moreover, the charge 
of the court, so prominently and decisively presented to 
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the jury what he deemed to be the legal rights of the 
claimant under the second ground of his defense, that we 
are not prepared to say that the verdict was not rendered 
on that ground, and as in the views heretofore expressed, 
considering the state of the pleadings, parties and evi- 
dence before the court, we think there was error in the 
instructions thus given, we feel it our duty to reverse the 
judgment of the court below and order a new trial in con- 
formity with the views herein expressed. 
Judgment reversed. 


HILLYER vs. BROGDEN. 


. Possession of personalty by an agent is actual, not constructive, 
possession by the principal, and will support a possessory war- 
rant by the latter against one who wrongfully and fraudulently takes 
possession thereof. 

. When, under a possessory warrant, a justice of the peace awards 
the possession of personalty to the plaintiff, he should require a 
bond for its forthcoming to answer any suit or judgment on behalf 
of the other party, as provided by §4035 of the Code. A failure to 
require such bond will work a reversal of the judgment. 


Principal and Agent. Possessory Warrants. Before 
Judge FLEMING. Chatham Superior Court. December 
Term, 1880. 


Mrs. Brogden, by her agent, William F. Brogden, sued 
out a possessory warrant against C. V. Hillyer before a 
justice of the peace to recover a certain United States 
treasury draft drawn in her favor. 

At the trial the evidence for the plaintiff was, in brief, 
as follows: Mrs. Brogden hati a claim against the United 
States government for property taken by the federal army. 
She presented her claim before Virgil Hillyer, a claim com- 
missioner. She never had any contract with C. V. Hill- 
yer. The draft in payment of theclaim was sent to Todd 
for Mrs. Brogden. Todd delivered it to C. V. Hillyer, 
who claimed pay for his alleged services, and, upon her re- 
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fusal to accept fifty per cent. of the draft, he declined to 
deliver it to her. 

Todd was not employed by Mrs. Brogden to represent 
her, but had agreed to allow C. V. Hillyer to file claims 
in his name, as C. V. Hillyer could not file them in his 
own, on account of his being a clerk in the claim commis- 
sioner’s office. Papers in relation to these claims, when 
sent to Todd, were forwarded by him to C. V. Hillyer; 
among them was this draft payable to Mrs. Brogden’s 
order. 

The evidence for the defendant was, in brief, as follows: 
Up to the time of the surrender of the draft to the officer, 
no one had possession of it except C. V. Hillyer and his 
representatives. C. V. Hillyer had a verbal contract with 
Mrs. Brogden to collect this claim, had incurred expense 
in collecting it, and claimed a lien thereon for his fee and 
expenses. C. V. Hillyer appointed Todd to represent 
him in Savannah on account of his removal to Fernandina, 
Florida, and thus insure all parties against any injuries 
which might arise from his absence. 

The draft was not sent to Todd for Mrs. Brogden ; her 
name did not appear on the envelope at all, but the letter 
of transmittal in which it was enclosed, as well as the en- 
velope, was directed to the “Attorney of Record.” 

The justice of the peace awarded possession of the draft 
to Mrs. Brogden, but required no bond of her. Hillyer 
carried the case to the superior court by certzorarz. The 
court affirmed the judgment of the justice, holding that 
the possession of Todd was the possession of his principal, 
and that Mrs. Brogden was his principal, and not C. V. 
Hillyer, who, being disqualified from representing claim- 
ants in person in the court, was also disqualified from rep- 
resenting them by agent. 

To this judgment of the court Hillyer excepted, and 
assigned the same as error. 


GARRARD & MELDRIM, for plaintiff in error. 
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LESTER & RAVENEL, for defendant. 


JACKSON, Chief Justice. 


The superior court on certiorari affirmed the judgment 
of the justice of the peace, awarding to the plaintiff below 
a draft which the defendant had in possession,.and error 
is assigned here on that judgment. 

1. The proceeding had was a possessory warrant, and 
the point on which the plaintiff in error mainly relies is, 
that defendant in error trever had such possession of the 
draft as to authorize this remedy. 

There can be no doubt that prior possession in the 
plaintiff in such a proceeding must appear; because the 
statute so, in effect, declares, and the decisions of this 
court construing it are equally explicit. Code, $4032, and 
supreme court decisions passim. 

Do the facts then show that Mrs. Brogden was in pos- 
session of the draft in question before it got into the 
possession of Hillyer? The draft is for property of hers 
destroyed by the federal army, payment of which was al- 
lowed by the court of claims at Washington; it was pay- 
able alone to her; it was sent by mai! to one Todd, who 
had acted as her agent at Washington, representing him- 
self as such, and to whom, in the character he assumed of 
being her agent, it was sent by mail by the proper officer 
of government for her. It could be of no use to anybody 
but her without her indorsement, and it was sent to Todd 
as her agent. Under these facts, we hold that his pos- 
session was hers. He, as her agent, could, by possessory 
warrant, have recovered its possession from any person 
who wrongfully held it, and of course she could, as his 
principal. 

This court has held that notice to an agent in matters 
connected with his agency, and within its scope, is actual, 
not bare constructive, notice to the principal. 64 Ga., 
706. It has also held that possession by a tenant or agent 
is such actual possession by the landlord or principal as 
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will support a prescriptive title to land. 30Ga.,g971. If 
this be so, is the possession of the agent merely construc- 
tive possession of the principal, or is it not rather the 
actual possession of the principal in the eye of the law? 
We thinkso. Code, §§2200-2210. At least, it is more than 
bare constructive possession, and takes this case without 
those decisions of this court which hold, or intimate 
strongly, that mere constructive possession will not author- 
ize this remedy. 34 Ga., 222. 

This draft, therefore, is in the possession of Mrs. Brog- 
den, practically and virtually, and she demanded it from 
this agent of hers, who had no right on earth to withhold 
it from her, because his possession was hers, and the mo- 
ment she asked for it he should have given it up to her. 
But, instead of doing so, he turned it over to the posses- 
session of Hillyer, who, according to her theory of the 
case, supported by her evidence, was an entire stranger to 
her, without any contract or privity of any sort between 
him and her. The justice of the peace and the judge of 
the superior court had the legal right to believe her side 
of the controversy as the truth, and this court will not con- 
trol their judgment on such controverted facts. It must- 
then, be assumed that Hillyer got the possession of this 
woman's draft sent to her from Washington to pay forher 
property, wrongfully and without shadow of claim or title 
thereto.or rightful lien of any sort thereon. If he had im- 
posed on Todd, and represented to him that he had served 
her under contract with her, and that he was entitled to 
the draft to secure his and fees under the contract, and 
Todd, learning these facts, had proceeded to dispossess him, 
could he not have done so? Clearly, we think. If, then, 
he who got her draft as her agent, and so held it, could 
have used this remedy, why cannot she for whom he re- 
ceived and held the paper? Let it be noted that, to hold 
the judgment of the court below erroneous, it must be so 
held, conceding the testimony of Mrs. Brogden to be true; 
for the justice of the peace, and the judge of the superior 
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court after him, had the right to believe her rather than 
Hillyer; and if she was believed, then Hillyer imposed 
upon Todd when he asserted any claim of any sort or lien 
of any kind on her draft, and thus obtained it wrongfully 
and fraudulently—for she swore that she made no con- 
tract, directly or indirectly, with him; and he, therefore, 
could have had no claim on her—certainly no lien on her 
draft. 

The possession being in her to such extent, beyond 
mere constructive possession, as to entitle her to use this 
remedy to recover the possession of her draft, and, accord- 
ing to her version of the controversy, it being unlawfully 
and wrongfully taken from that possession by Hillyer, it 
is clear that Mrs. Brogden had the right to recover that 
possession in this action. 

2. But when the draft was turned over to her by the 
justice of the peace, no bond was required of her as ex- 
pressly.enacted by statute. Code, §4035. This requisi- 
tion is of the essence of the act, because if she failed to 
give it, then it was the duty of the justice of the peace to 
turn the draft over to Hillyer, if he would give the recog- 
nizance. 

Moreover, it is a condition precedent to its delivery to 
the plaintiffi—s58 Ga., 235; and neither the magistrate nor 
the judge of the superior court could remand the draft to 
the plaintiff unless the bond was given. (Same case.) And 
such is the statute itself. Code, $4035. 

The certiorari should have been sustained, therefore, on 
the sole ground that Mrs. Brogden was not required to 
give a recognizance, with good and sufficient security, in 
double the amount of the draft, conditioned to have it 
forthcoming to answer any suit brought by Hillyer in re- 
lation to any lien or claim upon it within four years there- 
after; and the case is remanded with directions that the 
superior court modify its judgment accordingly. 

Cited for plaintiff in error: Code §§4032, 4035; 36 Ga., 
625; 22 /b., 323; 63 10., 745; 34 10., 382; 58 16., 235; 
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Story on Bailments, §§52, 140, 193; Code, §§2103-2104, 
2109. 

For defendant: 34 Ga., 222-225; 30 /b., 450; 46 lb., 
320; 48 /b., 39; 49 /b., 596; 57 16., 50. 


Judgment reversed, with directions. 


PETERS alias ROBINSON vs. THE STATE OF GEORGIA. 


. The verdict in this case is amply supported by.the evidence. 

. To charge that if certain facts, sought to be shon by the State, are 
true, the jury might consider such facts in making up their verdict, 
is not error of which the defendant can complain. 


Criminal law. Verdict. Charge of Court. Before 
Judge LAwWson. Putnam Superior Court. March Term, 
1881. 


Reported in the decison. 


W. F. JENKINS; H. A. JENKINS; HARRISON & PEE- 
PLES, for plaintiff in error. 


CLIFFORD ANDERSON, attorney general;. ROBERT 
WHITFIELD, solicitor general; J. H. LUMPKIN, for the 
state. 


CRAWFORD, Justice. 


Julia Ann Peters, the plaintiff in error, was indicted, 
tried and found guilty of the murder of her infant child. 

She moved for a new trial upon the ground, first: That 
the verdict was against the evidence, without evidence 
and because it was contrary to law. 

This ground of the motion makes it necesary to exam- 
ine the testimony, and to ascertain whether the jury have 
been so unmindful of their oaths, and so regardless of the 
rights of this defendant as to find a verdict without evi- 
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dence, and also, to see whether the judge committed error 
in allowing that verdict to stand by refusing a new trial. 

It appears that the defendant, Julia Ann Peters, who 
was very far advanced in pregnancy on the 27th of Feb- 
ruary, 1881, complained of being in very great pain, but de- 
clined to tell what was the matter. She ate no dinner, but 
asked for and was given some ginger tea; when the sun 
was some four hours high she was seen to leave her house 
and go in the direction of a thicket, which was about one 
hundred and fifty yards away; one hour or so after this 
she was seen returning, and when she reached the door 
of her house she was unable at first to go in; after enter- 
ing she went behind the door and changed her clothing. 
She was in great pain and flooding very badly—she 
could not conceal it. She was in a great hurry to get 
away from the place, and procured the help of another 
girl to aid her. She said nothing of her condition to her 
employer or his father, both of whom were present with 
her upon her return to the house from the woods. So 
soon as she left for her own home, which occurred as soon 
as she well could, they took the tracks that she had pre- 
viously made, and followed them through the field to 
where she crossed the fence towards the thicket, and after 
some little search they found a new born infant in a gully 
about six feet deep. The gully, at the bottom, was about 
the size of a wash tub and five or six inches deep in water ; 
the infants head was caught by a root which prevented 
its going under the water, the child was found in fifteen 
or twenty minutes after the prisoner had gone. There 
were some bruises on the head and hips, and bloody water 
came out of its mouth; the child moved its limbs after 
it was carried to the house, but died about 11 o’clock that 
night. The prisoner acknowledged that the child was 
hers upon the trial, and said that she left it on the side of 
the gully thinking that it was dead. 

When the foregoing facts are considered, it is impossi- 
ble to have any reasonable doubt about the fact, that this 
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unnatural mother dropped that child into that place, of 
the depth of six feet, with a pool of water at the bottom 
with the felonious intent to kill it. The proof shows that 
she did not get down to see how deep that water was. 
And it would be no easy task for one grown to lift her- 
self out of a gully six teet deep and only the size of a 
washing tub in diameter at the bottom. It is to be re- 
membered, too, that it was in the last days of February, 
when the snows and ices of January had scarcely melted 
away. But it is argued that she thought it dead. If it 
had been, and its death natural, then she would not have 
left it there, but would have taken it to the house, or at 
least said something of it. And if really dead, then she 
would not have left it on the side of that gully, That spot 
had doubtless been selected before that day, and its 
secrecy, its depth, and its watery contents, kept her from 
accepting the offer of her employer to ride home on the 
morning of that day when she first complained of being 
sick, that she might utilize it as she did. 

The jury have said that the defendant was guilty ; they 
are the chosen judges of the law to decide upon the guilt 
or innocence of parties charged with crime; and it should 
be a clear case of the want of evidence, to justify this 
court in assuming the province of the jury, and in setting 
aside their solemn finding upon this ground. 

2. Another ground of error assigned is the following 
charge of the court: 

“You will inquire whether she knew she was pregnant, 
whether other people knew she was pregnant. Enquire 
whether she had symptoms of labor, whether she went to 
a retired place, whether she was delivered of a child, 
whether it was born dead or alive, whether she knew its 
condition, that is, whether it was dead or alive. Inquire 
whether other people were able to tell whether it was 
dead or alive, whether she abandoned or left it exposed 
to the cold, or otherwise acted in an unnatural manner. 

“ Inquire whether she disclosed the birth of the child, 
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or concealed its birth. You will inquire whethgr she had 
any motive to conceal her shame resulting from the birth 
of the child, or desired to be relieved of its support or 
maintenance. These are the allegations of the State, and 
it is for you to determine whether they be true. If you 
find, after a careful inquiry that they are true, then they 
would be proper facts and circumstances to consider in 
making up your verdict.” 

Waiving any objection to this ground of error for the 
want of a more definite and proper specification thereof, 
we hold that to instruct the jury if certain facts alleged 
to be true are found to be so by proof, then, that they 
may be considered in making up a verdict, is not error. 

If it be a hard case that one charged and convicted of 
this character of offense should suffer the present penalty 
of the law, the relief is not with the courts but the legis 
lature. The judgment must be affirmed. 


Judgment affirmed. 


TORRENT vs. SULTER. 


. The city court of Savannah may establish a copy of a lost f. fa. 
issuing therefrom upon proceedings similar to those had in the su- 
perior court for a like purpose. 

. No time for service of a proceeding to establish a lost 7. fa. is pre- 
scribed; no service at all being specifically provided for by the 
Code. 

(a.) The service in this case having been one day before the hearing, 
the court having stated that if the respondent was not prepared he 
would grant further time, and no time having been asked for, a mo- 
tion to dismiss for want of sufficient service was properly over- 
ruled. . 

. Where suit was brought prior to the constitution of 1877 on an 
open account, a judgment by default entered by the court in the 
following terms was sufficient: “Judgment of plaintiff vs. defend- 
ants for $167.05, with interest from July 1st, 1871, and costs of suit,” 
signed by the judge. While not strictly regular, such a judgment 
was not invalid. 
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Jurisdiction. Executions. Judgments. Presump- 
tions. Before Judge HARDEN. City Court of Savannah. 
February Term, 1881. 


Reported in the decision. 
GARRARD & MELDRIM, for plaintiff in error. 
R. R. RICHARDS, for defendant. 


SPEER, Justice. 


Henry Sulter filed his petition in the city court of Sa- 
vannah against Torrent to establish a copy of a fiert facias 
annexed to said petition, in lieu of an original which he 
alleged had been jost, and which had issued from a judg- 
ment formerly rendered and then existing unsatisfied in 
said court, in his favor against said Torrent. 

Upon filing said petition, a rule més¢ was granted by the 


court for the defendant below to show cause at a certain 

time and place why said copy fi. fa. should not be estab- 

lished as prayed for. The petition was served on the day 

before the time fixed for a hearing. On the return of the 

petition, at the time and place of hearing, Torrent moved 

to dismiss the proceedings upon the following grounds: 
ist. Want of service. 

2d. Want of verification. ° 

3d. Because the proceedings do not warrant the grant- 
ing of the order sought. 

Movant thereupon amended his petition by his attorney 
making affidavit of the facts contained therein; where- 
upon the court overruled defendant’s motion to dismiss, 
and ruled further, “that the burden was upon the defend- 
ant to show good cause why the order prayed for should 
not be granted.” The defendant then filed the following 
defense : 

There was no legal judgment upon which the fi. fa. 
could be founded; for, by inspecting the record, it ap- 
peared that the suit was brought upon an open account ; 
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that the return by the sheriff of service on the defendant ‘ 
was “by leaving the same at his residencé.” The form of 
the judgment was in the following words: 

** Judgment of plaintiff vs. defendant for one hundred and sixty-seven 
dollars and five cents, with interest from July 1st, 1871, and cost of 
suit. [Signed ] W. S. CHISOLM, Fudge.” 

And, at the same term, plaintiff's attorney entered a 
judgment on said award, in the usual form prescribed for 
entering judgments. 

On argument had, the judge overruled the various ob- 
jections and granted the rule absolute establishing the 
copy fi. fa. in lieu of the lost original. Whereupon de- 
fendant below excepted to the rulings of the court, and 
assigned as error: 

(1). In the court not dismissing the govant’s petition. 

(2). In overruling defendant’s objection and granting 
the rule absolute. 

1. The objection offered to the petition was, first, as to 
the jurisdiction of the city court of Savannah, and its want 
of authority to establish a copy of the lost 7. fa. under 
§3988 of the Code. 

Section 3988 of the Code confers authority upon the 
superior courts of this state to establish, by proper pro- 
ceedings, a copy of a fz. fa. when the original is lost. The 
judge of the court may establish a copy of such a paper, 
or an a/tas, as it is called in the Code, either in term time 
or vacation, upon proper application and affidavit’ of the 
applicant or other satisfactory proof. 56 Ga., 594, 58 Ga., 
556. 

The code of the city court of Savannah declares: “The 
mode of conducting proceedings in said court and carrying 
to trials suits therein shall be the same as in the superior 
courts, except as may be otherwise herein provided.” 
Code, §4923. Ina suit to establish a lost fi. fa. (such as 
the present is) the proceedings in the city court are thus 
made identical with those had in the superior court. 

2. No time is prescribed as to service on the defendant 
of such a proceeding to establish the copy of a lost ex- 
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ecution; and the statute does not provide for service at 
all. In this case the defendant had one day’s notice, and 
he was informed by the court that if he was not ready fur- 
ther time would be granted. No further time was asked 
for, and there was no error in the court overruling defend- 
ant’s motion to dismiss the petition for the causes set forth. 

3. It was further objected that the judgment on which 
said fi. fa. issued was void, not being in conformity with 
the rule of court providing for “awarding judgments by 
the court where no issuable defense is filed under oath.” 

The most that can be said against this judgment is that 
it is irregular, as not being in conformity with the rule of 
court. But this city court had jurisdiction of the petson 
and subject matter, and the judgment rendered in this 
case clearly manifests that the judge awarded to the 
plaintiff against the defendant so much for his principal 
debt, with interest and costs, and the objection is more a 
matter of form than of substance. In the case of Groover, 
Stubbs & Co. vs. Inman, admintstratrix, 60 Ga., 406, where 
the presiding judge signed the following form of a judg- 
ment, it was held to be valid: “I award to the plaintiff 
the sum of and costs of suit.” The form of 
the judgment being held to be directory only. 

4. As to the judgment being rendered without evidence, 
it being upon an open account, and without personal ser- 
vice, the presumption of law is that the court had suffi- 
cient proof before him before he rendered the judgment, 
and there is no rule of law which requires the judgments 
of a court of record to express upon their face that they 
are rendered after due proof. 13 Ga., 7; 60 /b., 315; 56 
lb., 594. The defendant, though served, made default. 
The suit was one founded on contract, and no issuable 
defense was filed on oath ;shence the court had the right 
to render judgment without the intervention of a jury. 
Code, §§5091, 4924; 60 Ga., 314; 63 1b., 72; 61 1b, 293. 

We think, therefore, there was no error in the judge, 
upon the proofs submitted, in granting an order estab- 
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lishing the copy fi. fa. in lieu of the lost original. 3 
Kelly, 121; 57 Ga., 249-251; 58 /0., 555; 63 /d., 702. 
Judgment affirmed. 


POOLE ef al. vs. SIMS. 


1. When an injunction is granted or refused upon the facts made by 
the bill, answer and affidavits, this court will not interfere with the 
discretion of the court below unless it has been abused. But if 
there be errors of law committed by the chancellor, the judgment 
will be reversed, though he may be right on the facts. 

2. In this case the facts are conflicting, and we see no reason to disturb 
the judgment of the chancellor thereon. 

3. The ordinary has power to establish a new militia district either in 
term time or in vacation. 

(a.) No special notice to a justice residing in the old district, and 
whose fees will be diminished by creating the new one, is neces- 
sary. 


Militia Districts. Jurisdiction. Ordinary Notice. Be- 


fore Judge HILLYER. Fulton County. At Chambers. 
August 31st, 1881. 


Reported in the decision. 


E. F. HoGe; T. P. WESTMORELAND, for plaintiffs in 
error. 


S. B. SPENCER, for defendant. 


CRAWFORD, Justice. 


This is a bill brought by T. A. Poole and J. L. Conley 
to enjoin J. F. Sims from acting as a notary public and 
ex officio justice of the peace for the 1332d district G. M. 
and to declare that said militia district has no existence 
in law. 

The chancellor below refused the injunction, and that 
judgment is the error alleged in this bill of exceptions. 

1, 2. Whenever an injunction is granted, or refused upon 
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the facts made by the bill, answer and affidavits, the rule of 
this court is that no interference therewith will be al- 
lowed, unless the chancellor's discretion has been abused. 
But if there are errors of law committed on the applica- 
tion, then the judgment will be reversed, though he may 
be right on the facts. 

In this case the facts set forth, upon which the prayer 
for injunction was based, are conflicting, and we see no 
reason to disturb the judgment of the chancellor thereon. 
The questions of law involved are controlled almost en- 
tirely by the facts, and can be determined only by the 
verdict of a jury. , 

3. The only fact not so involved arises upon the power of 
the ordinary to establish a new: militia district at any 
other time than at a regular term of the court. Upon 
this point it is insisted by plaintiffs in error that the acts 
of 1839 and 1840, Cobb’s Digest, page 187, are of force, 
and that no order establishing a militia district can be 
passed except at a regular term of the court. Under the 
act of 1839 it was enacted that the justices of the inferior 
court, or a majority of them, might appoint commis- 
sioners to lay out and define the lines of a new district, 
or change the old ones, and report the same to the suc. 
ceeding term of the inferior court, when sitting for county 
purposes. If approved by the inferior court, their report 
was entered on the minutes, and the district established 
or the lines changed. 

By the act of 1840 it was enacted that all applications 
for such changes of lines, and the establishment of new 
districts should be made only at a regular term of the 
court. 

The occasion, doubtless, of this new act of the next 
year, grew out of the fact that the application for the ap- 
pointment of commissioners was made and acted upon 
by the justices and not by the court. Hence its passage. 

By the Code ot 1863, §§518—20, the ordinary is author- 
ized at any time to appoint the commissioners, and if he 
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approve their report, he shall have all the proceedings in 
the matter entered on his minutes, after which the change 
of lines or district laid out shall be known and regarded 
accordingly. Code of 1873, §$484-86. 

Thus it will be seen that the codifiers brought forward 
the law governing the subject-matter of organizing new 
districts, and changing the lines of old ones, but dropped 
out of it the requirement of the old law that this busi- 
ness should be transacted only at a regular term of the 
court. 

Since the adoption of the constitution of 1868—except 
as altered by subsequent legislation—the duties of the 
inferior court, as well as of the justices thereof, have 
been cast upon the ordinary of the county. 41 Ga., 222. 

The view which we take of this case is not inconsistent 
with the requirement that all such proceedings before the 
ordinary are to be commenced by petition in writing, and 
that the same are to be entered on his minutes. But we 
do not think that in the matter of notice where individu- 
als are to be cited, that justices of the peace who may be 
in commission over the territory, and whose costs may be 
diminished by the change of lines or the establishment 
of new districts, are entitled to any specific notice before 
action taken. 

Judgment affirmed. 


THE PIONEER CO-OPERATIVE COMPANY vs. THE EAGLE 
AND PHCENIX MANUFACTURING COMPANY. 


1. Where summons of garnishment was directed to a corporation and 
answered by its treasurer, and after judgment against the garnishee 
the same officer, acting for the corporation, sued out a writ of cer- 
téorar?, it will not be dismissed because the affidavit stated that “I 
verily believe that I have good cause for certiorarz.” A reason- 
able construction of such affidavit would be that the officer, as such, 
believed, etc. 
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2. If a plaintiff seeks to subject daily wages of a laborer by garnish- 
ment, he must show such facts as bring the case within some ex- 
ception to the general law on that subject. 

(a). The act of 1880 which made the summons of garnishment have 
effect from its service to the time for answering, simply had refer- 
ence to the time covered by the garnishment, and within which it 
would operate on property or funds of the debtor in the hands of 
the garnishee. It was not the intention of such act to render wages 
subject which otherwise would not be so. 


Certiorart. Corporations. Pleadings. Garnishment. 
Before Judge WILLIS. Muscogee Superior Court. May 
Term, 1881. 


The Pioneer Co-operative Company brought suit against 
Louis Givins in a justice court, and procured garnishment 
to issue thereon directed to the Eagle and Phoenix Manu- 
facturing Company. The garnishee, by its treasurer, an- 
swered that it was indebted tu defendant in the sum of 
$13.90 for daily labor. Judgment was rendered against 
the defendant, Givins. Counsel for the garnishee moved 
for its discharge, it appearing from the answer that the 
debt was for labor of defendant. The justice overruled 
the motion and rendered judgment against the garnishee 
for the amount admitted to be due. The garnishee sued 
out a writ of certiorart. The certiorari case being called 
in the superior court, the Pioneer Company moved to 
dismiss the same, because of insufficiency of the affidavit 
upon which said certzorart was based ; because it nowhere 
alleged that the affiant verily believed that the said gar- 
nishee had good cause for certiorari. 

The affidavit was as follows: “I, G. Gunby Jordan, treas- 
urer of the Eagle and Phcenix Manufacturing Company, 
do solemnly swear that the petition for certzorarz is not 
filed in the case for the purpose of delay only; and I 
verily believe I have good cause for certiorari, and that 
the facts stated in the foregoing petition, so far as they 
come within my own knowledge, are true, and so far as 
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they are derived from the knowledge of others, I believe 
them to be true.” 

The court overruled the motion to dismiss, and. ren- 
dered judgment, reversing the judgment of the magistrate 
and discharging the garnishee. 

Plaintiff excepted. 


GOETCHIUS & CHAPPELL, for plaintiff in error. 


W. F. WILLIAMS; BLANDFORD & GARRARD, for de- 
fendant. 


JAcksON, Chief Justice. 


This is a writ of error to the judgment of the superior 
court sustaining a certiorari. 

Two points are made—one that the certiorari should 
have been dismissed because the treasurer of the corpora- 
tion, describing himself as such, swears in the affidavit for 
the writ that “I verily believe I have good cause for cer- 
ttorari,’ and the other, because the superior court ruled 
wrong in holding that the wages of a day laborer were 
exempt from garnishment. 

1. In respect to the first point, the treasurer evidently 
was acting for the corporation, and meant I as treasurer 
of the Eagle and Phcenix Manufacturing Company. The 
service of summons was on him in that capacity for the, 
_ corporation, and he made the answer, to which there was 
no objection. We think that the certiorari should not 
have been dismissed. 

2. It does not appear what the consideration of the 
judgment debt of the plaintiff in execution against the 
defendant was. If not for provisions or board of himself 
and family, the daily labor of the defendant was not liable 
to the process of garnishment. Code, §3554. And by the 
answer of the garnishee, the entire sum which the com- 
pany owed the laborer was his daily wages due him. 
Therefore, under that section of the Code, the plaintiff 





SEPTEMBER TERM, 1881. 41 


Anders ws. Blount. 


was not entitled to judgment against the garnishee, be- 
cause he did not not show that his debt came within the 
exception made by the act of 1872, and codified in $3554. 

It is insisted, however, that the act of 6th of December, 
1880, repeals this exception by implication and makes all 
wages, without exception, liable to the process of garnish-. 
ment. We do not think that the act of 6th of December, 
1880, touches that exception; its scope on this subject 
was to open all indebtedness or effects coming into the 
garnishee’s hands between the date of summons and of 
answer, subject, just as they would have been subject if so 
subject before the time or at the time of this service. 

Nor do we think that the constitutional point has any 
application, for the reason that the act of 1872 and the 
codification of it in $3554 are not intended or sought to 
be repealed by the act of 1880. 

We are quite clear, for these reasons, that the superior 
court was right in sustaining the certiorari, and the judg- 
ment is affirmed. 


ANDERS vs. BLOUNT. 


. Where an affidavit to obtain a distress warrant stated that certain 
rent was due,a counter-affidavit which denied that the sum distrained 
for was due, was not demurrable. If the landlord desired to cis- 
train before the rent was due, his affidavit should have stated the 
ground therefor. 

. When a counter-affidavit to a distress warrant has been dismissed, 
the case is out of court, and a judgment for the plaintiff for the 
amount of rent claimed cannot be rendered. 

. Since the cons:itution of 1877 judgment by the court can only be 
rendered where the suit is on an unconditional contract in writing. 


Distress Warrants. Landlordand Tenant. Practice in 
Superior Court. Judgments. Before Judge Hoop. De- 
catur Superior Court. May Term, 1881. 


Blount made affidavit to obtain a distréss warrant, stat- 
ing that there was due him by Anders for rent $98.00. 





42 SUPREME COURT OF GEORGIA. 


Anders vs. Blourt. 


The latter filed a counter-affidavit denying that the sum 
distrained for was due, and gave the usual security. On 
oral demurrer, the court dismissed the counter-affidavit, 
and rendered judgment for the plaintiff for the amount 
claimed by him. Defendant excepted. 


TERRELL, GURLEY & MORRISON, for plaintiff in error. 
No appearance for defendant. 


JACKSON, Chief Justice. 


1. The landlord may distsain for rent as soon as the same 
is due, or before due if the tenant is seeking to remove his 
goods from the premises. In this case the landlord does 
not make affidavit that the tenant is seeking to remove 
his goods, but simply swears that the rent is due. To 
this the counter-affidavit of defendant is in the words of 
the statute that the sum distrained for is not due, and de- 
fendant gave bond and security for the eventual condem- 
nation money. Code, $4083. 

Therefore, it was error to dismiss the counter-affidavit. 

2. After dismissing the counter-affidavit, the court 
gave judgment for the plaintiff against defendant and his 
surety on the bond. This was also error, because the en- 
tire case was out of court when the counter-affidavit went 
out. 61 Ga., 199; 63 /0., 519. 

3. Besides, the record does not show that the case was 
founded on an unconditional contract in writing, and if 
not, the court should not have entered up the judgment 
without proof before a jury. Constitution, 1877; Sup. 
to Code,. $624. 

Judgment reversed. 
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GREER, administrator, ef a/. vs. WILLIS e¢ ad. 


. If questions propounded by the chancellor to the jury in an equity 
case, though substantially covering the whole case, are not suffi- 
ciently full to satisfy the parties, the proper remedy is to request 
other questions to be put. 

. The answers returned by the jury in this case were supported by 
the evidence. 

. The verdict was not contrary to law. 

. If the verdict be right, errors in the decree founded thereon will 
not necessitate a new trial. The proper mode is to except to them 
and have them corrected. 

. Though in a suit against an administrator the judgment was 
guando acctéderént, it did not bar a bill against the administrator 

' (he refusing to sue) and others, to bring in and subject certain as- 
sets which the administrator had never had in hand. 

. There is nothing in the exception to parties, made in this case after 
verdict and decree. 


Practice in Superior Court. Practice in Supreme Court. 
New Trial. Decree. Judgments. Before Judge Crisp. 
Macon Superior Court. December Term, 1881. 


This was a bill filed by Willis e¢ a/., in which they set 
up about the following facts: That Jas. J. Fokes, while 
in life, became indebted to the complainants in the bill 
certain amounts, and that afterwards, in the year 1870, 
that he departed this life intestate, leaving a large estate, 
and these debts unpaid. That at the January term, 1871, 
of Macon court of ordinary, letters of administration 
were granted to Josephine E. Fokes, the wife of James J. 
That Josephine proceeded to administer said estate until 
July, 1872, when she died leaving said estate unrepre- 
sented, and these debts unpaid. That soon after the death 
of Josephine, George V. Hunter took out letters of admin- 
istration on the estate of Josephine E., and administered 
the same in full, and has been dismissed as such adminis- 
trator. That in the year 1879, Greer was appointed ad- 
ministrator de bonis non on the estate of James J. Fokes, 

v 67—4 
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and that George V. Hunter was appointed guardian of J. 
A. H. Fokes and James V. Fokes, minor children of 
James J. and Josephine E. Fokes, in August, 1872, and is 
still their guardian. That James J. Fokes died, seized 
and possessed of a valuable estate of real and personal 
property. That the personal property was absorbed dur- 
ing the administration of Josephine. That James J. 
Fokes, prior to his death, had all of his personal property 
exempted under the homestead laws of this State. That 
at the time of his death he had possession of six or seven 
hundred acres of land under a deed from J. W. Armstrong 
to Mrs. Josephine E. Fokes; that James J. Fokes and 
Josephine E. Fokes were married in 1860, and that the 
deed from Armstrong to Josephine E. Fokes was made 
in March, 1866. That Fokes went into possession of said 
lands and controlled the same until his death, that under 
the laws no separate estate vested in Josephine E., but 
title vested in James J. Fokes; that the purchase money 
was paid by James J. and not by Josephine E. That upon 
completing the administration of the estate of Josephine 
E., G. V. Hunter became the guardian of J. A. H. and 
James V. Fokes, minors of James, J. and Josephine E. 
and as such guardian the lands mentioned in the deed 
from Armstrong to Josephine E., were received by him for 
his said wards, and that he now holds them as such guar- 
dians. That upon the death of Josephine E., administra- 
trix of James J. Fokes, that the next of kin neglected to 
administer on the estate of James J., and that it so re- 
mained until 1879, when Allen H. Greer was appointed 
administrator de bonis non. The bill charges that the 
lands mentioned is the property of the estate of James 
J. Fokes, and subject to pay his debts; that repeated 
demands have been made of Greer to sue for and recover 
said lands as the assets of the estate of James J. Fokes, 
and he has refused to do so. 

That said lands are in the possession of G. V. Hunter, 
guardian, and that the rights of creditors are endangered, 
and no way left to secure their rights except by bill. 
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That Allen H. Greer has no assets in hand to pay said 
debts, and there is no other property known to complain- 
ants belonging to James J. Fokes’ estate subject to their 
debt. ; 

Prays that the lands be recovered by A. H. Greer, ad- 
ministrator, and go into his hands to pay their debts, and 
that a decree be had ordering sale to be made, and that 
from proceeds of sale their debts be paid. 

This bill was amended as follows: 

That each of the complainants had instituted suit on 
their claims in the bill mentioned against A: H. Greer, 
and obtained judgment guando acciderint. That all the 
suits, except one, were instituted before the filing of the 
original bill, and that to each of these suits A. H. Greer, 
administrator de bonis non, pleaded plene administravit, 
and that upon these pleas judgment guando acciderint was 
entered in favor of plaintiffs. 

That after the death of Josephine E., the ordinary had 
actual notice that the estate of James J. Fokes was un- 
represented, but took no steps to have an administrator 
until complainants moved the ordinary to have adminis- 
tration de bonts non. That until a short time before said 
administrator de bonts non was appointed, they had no 
positive knowledge that the lands mentioned in said bill 
were the property of the estate of James J. Fokes. That 
at and previous to the making of the deed by Armstrong 
to Josephine, that James J. was insolvent, and continued 
so till he died. 

That James J. Fokes, while in life, used and controlled 
said land, used the rents, etc., and was in possession 
when he died. That the administratrix recognized the 
land as belonging to James J’s. estate, and administered 
a part of the same as such. 

Prayer that amounts due them may be ascertained, and 
same paid out of assets of estate. 

Hunter answered as follows: Admitted James J. Fokes 
was dead; knows nothing of estate’s indebtedness; that 
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Josephine E. Fokes was administratrix, and afterwards 
died, and that he became administrator on her estate, ad- 
ministered the same fully, and had been discharged. Has 
heard that A. H. Greer was appointed administrator de 
bonis non; and respondent was appointed guardian of the 
minor children of James J. and Josephine E.; denies 
that James J. was seized in his own right of the lands; 
estate of James J. consisted of little property. Denies 
that the money that paid for the Armstrong land was 
James J’s., or that the land is liable to pay his debts ; 

had no knowledge of debts nor any fraudulent intent. _ 

A. H. Greer, answered: Admits allegations of bill, ex- 
cept as follows: Had no knowledge of any debt against 
estate when he became administrator, except West- 
brook’s; that his information was that land belonged to 
Josephine E., and not to James J’s. estate, as it was pur- 
chased with money that she received from her father’s 
estate. Does not believe that James J. Fokes was insol- 
vent at the time deed was made by Armstrong to Mrs. 
Josephine; was requested to bring suit for recovery of 
land by counsel, but refused to do so, as he did not believe 
the land belonged to James J’s. estate, but the creditors 
knew that these lands had been administered as the es- 
tate of Josephine E. Fokes, by Hunter, and did not as- 
sert their rights; a portion of this land was sold by Jo- 
sephine E. to settle off a debt due by James J. to a ward 
of his, which Josephine endeavored to pay out of her 
own estate. 

It is not necessary to set out the evidence. The fol- 
lowing were the questions propounded by the chancellor 
and tht answers returned by the jury: 

(1.) Who paid the consideration of the deed from J. 
W. Armstrong to Josephine E. Fokes? Did she pay it, 
or did James J. Fokes, her husband, pay it? Ans. It was 
his, James J. Fokes’, money that paid for the land. 

(2.) Was James J. Fokes solvent or insolvent at the 
time said deed was made? Did James J. Fokes re- 
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tain, outside of the property conveyed by the deed, a suf- 
ficient amount of other property to pay his just debts or 
liabilities then existing or outstanding? Ans. He did not 
save enough to pay his just debts then existing or out- 
standing. : 

(3.) Did Josephine E. Fokes suffer James J. Fokes to 
deal with said property as though it was his own, and 
get credit from Willis, Lothrop & Co., and others, upon 
the faith that such property belonged to him? Ans. He 
dealt with the property as his own. 

The chancellor entered a decree to the effect that the 
lands be turned over to the administrator de donts non, 
that they be sold by him, the debts of complainants paid 
according to their priorities, and the balance distributed 
as belonging to the estate of James J. Fokes, 

Defendants moved for a new trial, which was refused, 
and they excepted. For the other facts, see the decision. 


R. G. OZIER; W.S. WALLACE, for plaintiffs in error. 


J. W. HAyGoop; HALL & Son; T. P. LLoyp; W.H. 
FISH, for defendants. 


JACKSON, Chief Justice. 


This bill was filed to subject certain property in the 
hands of a guardian of minors to pay debts of their 
father. Jt was brought against the administrator de bonis 
non of the father’s estate, who had refused to sue for the 
property, and the guardian of the wards, and the prayer 
is that the property be turned over to the ad-ninistrator 
de bonis non, that he sell it and.pay the debts The jury, 
in answer to certain questions propounded by the court, 
found substantially that the father’s, not the mother’s, 
money (the wards claiming under the mother) paid for 
the land which the bill sought to subject, that at the time 
the deed was made to the wife by ArmStrong, from whom 
the purchase was made, the husband did not retain prop- 
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erty enough to pay his just outstanding debts, and that 
he controlled the land bought as his own, and thereupon 
the chancellor decreed that the tract of land be turned 
over to the administrator de donts non, that he sell it to 
pay the debts of these creditors, which are judgment 
debts, according to their priorities, and distribute the bal- 
ance of the fund, if any, according to law, as the estate 
of the father. 

To this decree no exception is taken, except in the mo- 
tion for a new trial and as a reason therefor, and which, 
under the ruling of this court, re-affirmed more than once, 
amounts to no exception at all, because if the verdict be 
right there is no need to try again before the jury, though 
the decree may be bad. If, however, in this case it were 
excepted to, we think the facts admitted in the pleadings 
and those found by the jury ample to authorize this de- 
cree. 

Should a new trial before the jury have been granted? 

1. The first ground is that the questions were not such 
as should have been submitted. It seems to us that they 
brought out the great facts on which the equities of the 
parties must have turned. If the defendants wished other 
questions answered, they should have named them to the 
court, and doubtless, if proper, they would have been pro- 
pounded also. 59Ga., 485; 58/0.,140; Sup. to Code, 4o. 

2. The second ground is that the answers to the second 
and third questions are not supported by the evidence, 
but contrary to the weight of it. Those answers are that 
when the deed was made to his wife, the husband did not 
retain enough property to pay his debts, and that he 
dealt with the land as his own property. The jury passed 
upon the testimony, the presiding judge approved it, and 
we cannot say that there is not plenty of evidence to sup- 
port the finding. Certainly there was no abuse of discre- 
tion. 

3. The third ground is that the verdict is contrary to 
law ; but it is not specified in what particulars or on what 
grounds it is so; and we are unable to see why or wherein. 
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The absolute deed was made directly to the wife before 
the act of 1866, and vested the title in the husband. The 
proof is overwhelming that his money paid for the land, 
and that he controlled it. The wife, as his administra- 
trix, turned over a part of the land to pay a trust debt of 
the husband under an award of arbitrators ; and taking all 
the facts, there can be no doubt that the property be- 
longed to the husband, and is liable to pay his debts. 

4. The fourth and fifth grounds are in respect to the 
decree, and cannot affect a motion to try again before the 
jury, as already mentioned. 

5. The sixth is that the judgments guando acciderint 
settled the question of no assets against these parties, 
and they cannot re-open that judgment. But how did it 
settle it, and what is that judgment guando? It is simply 
that the administrator has not in hand any assets where- 
with to pay the debt at the date of the judgment, and it 
is for his protection. If, afterwards he should recover as- 
sets, or, as in this case, the creditors, by bill, recover them 
for him, will that judgment estop them from getting their 
money? Clearly not. 

The guando, the time when the assets acciderint, fall in, 
come to his hands, will have arrived, and the time when 
the judgment bears fruit, the reaping time, will have been 
reached. The administrator is still protected, but the 
land, recovered for him and despite his refusal to sue, 
must answer the judgments and become the assets to pay 
them. 7 Ga., 149; 59 /0., 550. 

This case is distinguishable from that last cited in the 
59th. Here the administrator never was in possession of 
the land, and could not pay debts with it or sell it for 
that purpose until recovered. 

6. The seventh and eighth grounds are to the effect 
that Mrs. Josephine Fokes’ estate was not represented 
and was no party, and that the effect of the whole trans- 
action will be to find against it without a hearing. The 
reply is that, if no party, it is not affected and the decree 
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will not bind it, but substantially it was represented. 
These children are her heirs at law, and her administrator 
is their guardian. These objections go, however, rather 
to the decree than to the verdict, and there is no excep- 
tion properly made to the decree on this ground, for the 
reason that it is in the motion for a new jury trial, and 
made to obtain that; besides it should have been made a 
ground of demurrer for want of parties, and excepted to, 
if overruled at the time. 

In view of all the facts, we think there is equity in the 
bill. The parties were without remedy at law; they were 
entitled to be paid out of this land; they could get at it 
in no other way; and having a clear right, equity will fur- 
nish them a remedy. Code, §$$3081, 4178; 61 Ga., 373. 

Judgment affirmed. 


BARNWELL eé¢ al. vs. WOFFORD ef al. 


. It was not the intention of the act of 1881 (acts 1880-81, page 
124) to interfere with pre-existing liens, or to hinder and delay 
parties in the ordinary rights provided by law for the exercise of 
their usual common law remedies. Nor did it make the grant of 
injunction and appointment of a receiver mandatory, but gave a 
new reniedy to creditors against insolvent traders, and left such ac- 
tion discretionary, as heretofore, under the facts of the case. 

. In this case it appears that the lien debts were sufficient to exhaust 
the assets, and there was no contest among them which required 
equitable interference. Hence injunction at the instance of other 
creditors would be fruitless. 


Equity. Injunction. Debtor and Creditor. Insolvency. 
Before Judge FAIN. Bartow Superior Court. November 
Term, 1881. 


Reported in the decision. 
GRAHAM & FOUTE, for plaintiffs in error. 


JAMES M. NEAL; AKIN & AKIN; W. H. DABNEY, for 
defendant. 





SEPTEMBER TERM, 1881. 


Barnwell e¢ al. vs. Wofford ef ai. 


CRAWFORD, Justice. 


This was a bill filed by Nancy Barnwell e¢ a/. against 
William T. Wofford e¢ a/., as his creditors, alleging that 
Wofford was indebted to them in various sums, which 
were past due, and the payment of which had been de- 
manded and refused. That Wofford was a dealer in real 
estate, and a trader in the meaning of an act of the leg- 
islature, approved September 28th, 1881, to authorize pro- 
ceedings in certain cases of insolvency. 

The bill alleged further that the defendant, Wofford, 
had conveyed parcels of his real estate to secure certain 
of his creditors, and had mortgaged other parts thereof 
to secure other creditors, whilst there were still other 
tracts unconveyed by mortgage or otherwise. That there 
are other creditors who have obtained judgments, and 
have executions which are levied upon most of his prop- 
erty, and have the same now advertised for sale. That if 
the said property, with its various liens upon it, should be 
sold at sheriff's sale, it would be likely to be sacrificed and 
the debts lost. . 

The prayer of the bill was for injunction and receiver, 
and an account of the debts and assets to be collected 
and distributed by the court upon final decree as in cases 
of creditors’ bills. 

The defendant, Wofford, answered the bill, admitted 
the allegations, and did not resist the application. 

The other defendants answered, setting up their various 
claims and liens on the property of the defendant. Some 
of them admitted the insolvency of Wofford, and it was 
denied by none. 

This bill does not make such a case as to authorize the 
granting of an injunction and the appointment of a re- 
ceiver under the law as hitherto recognized by this court. 

Such powers by a chancellor are always to be exercised 
with great caution and circumspection. Fraud or immi- 
nent danger, if the intermediate possession should not be 
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taken by the court, must be clearly shown. Kerr on Re- 
ceivers, p. 9, notes, I-4; 10 Ga., 281; 39 /0., 44. 

But it is claimed that the facts set forth in the bill 
bring the parties and the subject matter within the act 
of September 28th, 1881. 

This act appears to us to have been intended to author- 
ize the marshaling the assets of o6ne who is a trader and 
becomes insolvent, and to proceed to collect and appro- 
priate the same to the payment of his debts. Yet we are 
not satisfied that the power to grant injunctions and ap- 
point receivers was made mandatory, but think it re- 
mained discretionary under the facts of each case as here- 
tofore, and to be exercised only where the rights of the 
parties would be better preserved by taking possession of 
the assets and appropriating them to the claims of cred- 
itors. It doubtless was intended to provide a new rem- 
edy for creditors against insolvent traders whenever it 
was made to appear that their rights would be better pre- 
served by taking possession of the assets, and thus secur- 
ing the creditors against their misappropriation. But it 
‘was never intended to interfere with pre-existing liens, or 
to hinder and delay parties in the ordinary rights pro- 
vided by law for the exercise of their usual common law 
remedies. 

In this case it appears from the record, and by the find- 
ing of the chancellor, that the lien Cebts were sufficient 
to exhaust the entire assets of the defendant, and be- 
sides that there was no conflict between these different 
classes of creditors, nor between creditors of the same 
class requiring equitable interference. 

If, therefore, an injunction had been granted and a re- 
ceiver appointed, the effect would have been to impair 
the efficiency of the liens, which was never contemplated 
by the act, and to waste the estate in a fruitless effort to 
benefit creditors who are beyond the reach of all equi- 
table relief. re 

Indeed, there would have been a benefit to no one ex- 
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cept the debtor himself, whose support must have been 
withdrawn from the property to which the liens had at- 
tached. 

Before the complainants were entitled to an injunction 
and receiver they should have shown assets more than 
sufficient to pay all the special and judgment liens; 
otherwise their interferente would have been simply mis- 
chievous and inequitable. 

Judgment affirmed. 


WILSON vs. HALL ef al., executors. 


1. There was no error in dismissing this case on motion at the close 
of the evidence. 

(a.) To render one an executor de son tort it must appear that he 
wrongfully intermeddled, without authority, with the personalty of 
the decedent, or that he converted the same to his own use. 

(4.) That a trustee may be indebted to his cestud gue trust at the time 
of her death will not make him an executor de son fort. 

2. A general demurrer to a bill in equity rules the equity of the bill, 
and after being overruled the same question cannot be again 
raised in the answer. But if the evidence on the trial fails to sus- 
tain the allegations of the bill, a motion to dismiss, in the nature of 
a non-suit, may be granted. 

. A will made by one who was a resident of Georgia at the time of 
her death must have been attested by three witnesses in order to 
be probated and admitted in evidence. 


Res adjudicata. Judgments. Practice in Superior 
Court. Administrators and Executors. Evidence. Be- 
fore Judge FLEMING. Chatham Superior Court. Decem- 
ber Term, 1880. 


Reported in the decision. 
LESTER & RAVENEL, for plaintiff in error. 


CHISHOLM & ERWIN; TOMPKINS & DENMARK; W.R. 
GIGNILLIAT, for defendants. 
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CRAWFORD, Justice. 


This bill was filed by Pierce B. Wilson against the de- 
fendants, as the executors of Samuel W. Wilson, deceased, 
and who was the brother of the complainant. 

The allegations were that in 1845 William Wilson, their 
father, was the owner of four acres of land in the state of 
Pennsylvania, with a claim against it held by Silas Wilson 
for $863.28. 

That, in the said year, their father conveyed the said 
land to Samuel W. Wilson in trust for the use of Anna 
M. Wilson, their mother, with power in the said Anna M. 
to dispose of the same by will. That, in the year 1851, 
the said Silas Wilson died, leaving a will by which he be- 
queathed to Samuel W. Wilson his claim against the 
aforesaid land upon the condition that he would pay to 
the said Anna M. an annuity of $51.78 during her life. 

That, in 1864, the said Anna M. cied testate, and ap- 
pointing the said Samuel W. Wilson her executor, that he 
became her executor, and as such took possession of her 
effects, consisting of articles of personal property, choses 
in action, rights and credits of considerable value. That 
the said Samuel W. and complainant were the residuary 
- legatees under said will, and that the said Samuel W. died - 
in 1874 testate, with d: fendants as his executors. 

That at his death he had not accounted with comp ain- 
ant for the property so received by him, nor for what he 
was indebted to the said deceased. That the defendant, 
as executor, has possessed himself of the said effects, and 
although complainant has demanded an account and settle- 
ment of.him, he has refused the same. 

To this bill the defendant filed a general and special 
demurrer. 

The latter upon the grounds, first, that the causes of 
relief alleged are barred by the statute of limitation of 
six years before the filing of said bill, and six years before 
the death of Samuel W. Wilson, the complainant not 
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showing himself to have been under any disability ; and 
second, to so much of the bill as refers to the non-payment 
of the whole amount of the annuity and the rents of the 
property named, the same appears on the face of the bill 
to be barred by the provisions of the act of 1869, and were 
so barred at the time of the death of the said Samuel W. 
Wilson. 

These demurrers were overruled. 

The defendant then filed an answer in which he denied 
all knowledge of the conveyance of the aforesaid land by 
Wm. T. Wilson, or of the claim against it by Silas Wilson, 
except that in 1874 he made a transcript from a paper 
said to have been the wi!l of the said Silas, but whether 
the same was his will or not, is unknown, as there was no 
evidence of its ever having been probated. 

He believes that Wm. T. Wilson did convey the afore- 
said land to Samuel W. Wilson in trust as set forth in 
complainant’s bill, but has no knowledge that the said 
Samuel W. ever took control of the same and managed 
it until the death of the said Anna M. in 1864; nor of 
his having collected the rents; nor whether he paid any 
money to the said Anna M. as an annuity, but he does 
know that she lived with her son, the said Samuel W., 
from about the year 1848 to her death in 1864. 

The defendant admits that Anna M. Wilson left a will 
in which Samuel W. Wilson was named as executor, but 
does not know whether he ever qualified. Further an- 
swering, he says that if the will of Silas Wilson ever took 
effect, that then, upon the death of Anna M. Wilson, the 
said $853.28 became the property of the said Samuel W. 
Wilson, and that he believes that there was nothing due 
to the said Anna M. from the annuities, or the rents of 
the land. Knows nothing of the articles referred to as 
belonging to Anna M., but took possession as executor of 
the said Samuel of certain articles which are named, but 
no choses in action or property other than that named 
ever came into his hands. 





56 SUPREME COURT OF GEORGIA. 


Wilson vs. Hall ef al., executors. 


Defendant states that before the death of the said 
Samuel W.,he told defendant that heand his brother had 
come to a settlement, and that in 1874 there was a note 
of complainant’s made to the said Samuel W. for $200.00, 
dated in 1867, which is evidence of the fact that there is 
nothing due him. Defendant further avers that even if 
there were an indebtedness to the complainant as set 
forth, that the same accrued prior to June Ist, 1865, and 
is and was barred by the act of March 16th, 1869, at the 
time of the filing of this bill. That the land in Pennsyl- 
vania, as well as the other property of testator, was dis- 
posed of by complainant in 1866 under power of attorney, 
and that a full settlement was had between them in 1867, 
and that the complainant is indebted the said sum ad 
$200.00 on the aforesaid note. 

He denies having any property belonging to the said 
complainant, but if he has, upon proof thereof, he offers 
to deliver up the same. 

Defendant again sets up and relies upon his demurrers 
filed and overruled by the chancellor in July, 1875. 

The cause came on for a final hearing, and after the*® 
proofs were submitted, the chancellor entertained a mo- 
tion to dismiss the bill because neither an equitable right 
to a recovery had been shown by the complainant, nor 
any legal liability upon the part of the defendant, and 
after argument had, he sustained the motion and dismissed 
the bill. This ruling and the rejection of the will of 
Anna M. Wilson as evidence, without reference to other 
matters of exception, control the case. 

I, 2. The judgment of the court was pronounced upon 
the case made by the pleadings and the proof as it stood 
at the ¢ime of the motion. 

The material parts of the bill and answer have been set 
forth. The testimony showed that Samuel W. Wilson 
was never qualified as the executor of Anna M. Wilson. 
This being so, then to make him an executor de son fort, 
and render his legal representatives liable, it must appear 
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that he wrongfully intermeddled without authority of law 
with her personal estate, or ‘that he converted the same to 
his own use. This is nowhere alleged or proved. It is 
undisputed that he was her trustee, and that she was a 
member of his family from about the year 1848 up to the 
time of her death on the 22d day of February, 1864. 

That she was entitled to an annuity and the rentals of 
the land held by Samuel W. in trust for her during her 
life, is also undisputed. Jf tt be admitted that he was in- 
debted to her on those two accounts, the title thereto 
upon her death would go to her administrator or execu- 
tor. There being no legally appointed administrator nor 
qualified executor does not change the law, nor does the 
mere indebtedness of one person to another who dies 
make the former an executor de son tort. 

If, therefore, the defendant’s testator be indebted to 
Anna M. Wilson, ser legal representative must sue; if, 
however, there were one and he refused to sue, then an 
heir or legatee might, but not otherwise. 

A general demurrer to a bill rules the equity of the bill 
alone, and cannot under our practice be again insisted on 
in the answer. But on the issue made .by the pleadings, 
the facts proved by the complainant may make a very 
different case from that alleged by the bill, thus changing 
the rights of the parties; if so, and they are with the de- 
fendant, then a motion to dismiss would be in order, and 
is not precluded by the judgment on the demurrer. 

Our judgment, therefore, is that the complainant by the 
case made, under the pleadings and the proofs, showed no 
right in himself to recover, and the bill was properly dis- 
missed. 1 Ga., 381; 3 /6.,581; 8 /0., 259; 12 /0.,.278; 
42 /b., 512. 

3. Nor was the ruling of the court wrong on the admis- 
sibility of the will of Mrs. Anna M. Wilson. There were 
but two witnesses thereto; she had died a resident of 
Georgia 22d of February, 1864, and what effect it had in 
Pennsylvania, if any, was irrelevant to the issue before the 
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court. It is scarcely necessary to add that the household 
effects referred to in the bill and in the testimony fall 
under the ruling made in reference to the other personal 
property of the deceased. 

Judgment affirmed. 


ANDERSON vs, KELLER. 


. Ina suit for malicious prosecution the record of the arrest, trial 
and discharge before the commiting court, which form the basis of 
the suit, is admissible; but reasons given by the magistrate for 
granting the discharge are not admissible in evidence. 

. The interrogatories rejected in this case were objectionable as being 
leading, asking the conclusions of a witness, and seeking secondary 
evidence. 

. Answers of a witness to interrogatories cannot be used where the 

plaintiff was present at their execution. 
In an action for malicious prosecution, the absence of probable cause 
and existence of malice are questions for the decision of the jury ; 
the judge should leave them to pass upon these questions and not 
do so himself by granting a non-suit. 


Evidence. Interrogatories. Witness, Non-suit. Ma-' 


licious Prosecution. Before Judge FLEMING. Mcintosh 
Superior Court. May Term, 1881. 


To the report contained in the decision, it is necessary 
to add only the following interrogatories, propounded to 
C. C. Anderson, and ruled upon as leading, or otherwise 
illegal : 

3d Interrogatory—If you answer that you were in Da- 
rien at any time within the time mentioned in interroga- 
tory 2nd, then state if you did or not go to defendant’s 
store? If yea, then say why you went there, what for, 
and at whose instance? Did you see Keller in the store? 
Who else did you see there? Did you or not obtain any 
money and goods from any one in the store? If yea, 
from whom, and how much? Did you borrow any money 
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or goods from Keller to pay Henry Scott or any one, at © 
the same time promising in return, to repay as soon as 
you sold your timber, and that you would trade with him ? 
4th Interrogatory—Did you or not get some money 
and some goods from C. C.Gordon? If yea, how much 
of each? Was or not the money and goods given you 
in payment of a debt due you by Gordon? 
5th Interrogatory—Since that time have you or not 
been arrested by a warrant, which issued upon the affida- 
vit of Philip Keller, charging and accusing you of obtain- 
ing goods and money under false pretences? If yea, 
were you discharged, or committed to answer before the 
superior court of McIntosh county? 
6th Interrogatory—Before what officer were you prose- 
cuted? Why were you discharged? Did Keller have 
any grounds whatever for having you arrested? Was it 
or not a wanton and malicious prosecution to extort 
money out of you? 
8th Interrogatory—Did or did not your character and 
reputation suffer damage by reason of the charge of being 
a cheat and swindler, and from being under arrest in Da- 
rien, among your friends and acquaintances, and men with 
whom you had previously done business? If yea, how 
much were you thus damaged, and in what way? Answer 
specifically. 
10th Interrogatory—To defendant’s charge brought 
against you, did you or not have counsel employed to vin- 
dicate your name by bringing this suit? If yea, did you 
pay him anything, andhow much? And how much have 
you promised for this suit ? 
11th Interrogatory—— Has your name been entirely 
cleared from the imputation of being a cheat and swindler 


among your friends, acquaintances, and among business 
men? 


W.A. Way; TOMPKINS & DENMARK, by S. B. ADAMS, 
for plaintiff in error. 


v 67—5 
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LESTER & RAVENEL, by CHISHOLM & ERWIN, for 
defendant. 


CRAWFORD, Justice. 


This was an action on the case for damages for a mali- 
cious prosecution, brought by the plaintiff in error against 
the defendant, for suing out a warrant charging him with 
the offence of cheating and swindling. 

During the trial of the case, the plaintiff excepted to 
the rulings of the court rejecting the judgment of the 
magistrate at the preliminary trial, in so far as the reasons 
given therefor appeared in said judgment, in ruling out 
certain answers of C. C. Anderson, and in suppressing the 
interrogatories of C. C. Gordon, one of his witnesses. The 
testimony of the plaintiff having been submitted, a mo- 
tion for a non-suit was made, which the court granted, 
and the plaintiff again excepted. 

1. The record discloses the fact to be, that after the 
introduction of the affidavit, warrant, arrest and bond in 
the criminal prosecution against the plaintiff, the judge 
excluded the indorsement of the magistrate discharging 
the prisoner, to the extent of the reasons given therefor 
by the magistrate; these reasons being that there was no 
- evidence going to show probable cause to suspect the guilt 
of the accused. There was no error in so ruling. 

The question upon this trial was malice and the want 
of probable cause. The judgment of the magistrate dis- 
charging the plaintiff was admissible, but any reason given 
for that judgment should not have been admitted as evi- 
dence in this case. The plaintiff was entitled to its legal 
effect, but nothing more. 

2. The second assignment of error is the ruling out the 
answers to certain interrogatories of C. C. Anderson, be- 
cause the questions were illegal. An examination of the 
interrogatories ruled upon as leading and otherwise ille- 
gal, shows them to be obnoxious to the objection made, 
and should be re-executed, asking no question suggestive 
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of the answer, nor any about which there is higher and 
better evidence. The conclusion of a witness is not the 
way to prove a fact, and questions seeking to prove a 
conclusion should be avoided or ruled out. 

3. The third ground of error is the suppressing the 
interrogatories of witness, Gordon, because of the presence 
of the plaintiff when they were executed. Under §3884 
of the Code they were properly rejected. 

4. The last question made by the record is as to the 
error of the judge in awarding a non-suit. The testimony 
shows that the plaintiff was charged upon the affidavit of 
the defendant with cheating and swindling; that he was 
arrested under a criminal warrant; held for preliminary 
trial; was tried and discharged, the evidence showing that 
he was not the man who got the goods, the defendant 
testifying that the affidavit which he had made for the 
plaintiff's arrest was true, and making other statements as 
to the false representations of the plaintiff to him touch- 
ing this transaction. It is true that it also appeared that 
the defendant had been advised by an attorney at law that 
the warrant would lie, but even if the whole proceeding 
had been without malice and with probable cause in the 
opinion of the judge, yet he should have sent it to the 
jury for them to pass upon it, and by their verdict to say 
whether that was true or not. 

Judgment reversed. 


_———— 


JONNSTON ef al. vs. DUNCAN. 


1. The allegations of this bill make a proper case for equitable relief. 

(a.) Courts of equity have concurrent jurisdiction with courts of law 
over the settlement of the accounts of an administrator. 

2. Where a widow is put upon her election between dower and certain 
legacies in lieu thereof, a suit for the legacies is a substantial elec- 
tion to take them. 

(a.) Where there had been no inyentory of the estate, and the execu- 
tors refused to give the widow information concerning it, so that 
she was ignorant of its condition, she could file her bill to recover 
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the legacies, electing to take them in lieu of dower on condition 
that she received them, but otherwise reserving her right to dower. 

_ She would not be forced to make an absolute election in ignorance. 

. Where a surviving partner was also one of the executors of the es- 
tate of his deceased partner, and as such misapplied funds of the 
estate, paying off firm debts with assets of the decedent, and other- 
wise mismanaging the estate ; and where he resigned his trust, and 
another one of the executors named in the will took charge of the 
estate (taking out letters of administration), and the two combined 
to prevent the widow from receiving certain legacies left to her in 
lieu of dower, or from acquiring such information as to guide her 
in electing between such legacies and dower, a bill would lie to 
compel an accounting between the former executor and his suc- 
cessor, and between the latter and her; and such a bill would not 
be demurrable as multifarious or for misjoinder of parties. 


Equity. Administrators and Executors. Bills. Dower. 
Parties. Before Judge CARSWELL. Chatham Superior 
Court. March Term, 1881. 


Reported in the decision. 


GARRARD & MELDRIM, by S. B. ADAMS; CHISHOLM & 
ERWIN, for plaintiffs in error. 


W. S. BASINGER; A. R. LawTon; HENRY R. JACK- 
SON, for defendant. 


SPEER, Justice. 


The defendant in error filed her bill against the plain- 
tiffs in error, in which she alleged that her husband, Wil- 
liam Duncan, late of Chatham county, deceased, at the 
time of his death was possessed of a large amount of 
property, both real and personal, consisting of houses and 
lots in Savannah ; also some lots in Paulding, Cherokee, 
and Cobb counties, of this state, a lot in Marietta, one 
hundred and twelve shares of the capital stock of the 
Central Railroad and Banking Company of Georgia, 
twenty-two shares of the stock of the Augusta and Sa- 
vannah Railroad Company, nine shares of Savannah Gas 
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Company, thirty-five shares of stock of Oglethorpe Insu- 
rance Company, besides other stocks, bonds, etc., which 
are set forth; also the share or interest in the business and 
assets of the firm of Duncan & Johnston, composed of 
testator’'and James H. Johnston. That said William 
Duncan died 20th March, 1879, leaving. his last will and 
testament, by which, among other things, he gave to com- 
plainant the sum of ten thousand dollars, to be paid by 
his executors in any bonds or stocks not otherwise dis- 
posed of, which he might die possessed of, at their market 
value, or in cash, as complainant might elect, when the 
estate was in funds, and the further sum of three thous- 
and dollars, to be paid complainant by his executors in 
quarterly payments during the first year atter his death, 
for her support; also devised and bequeathed to com- 
plainant, for her natural life, the house on Reynold’s 
square, Savannah, with all the furniture, plate, bedding, 
bed and table linen, and everything pertaining to the fur- 
nishing the house (his wine, liquors and library excepted), 
with the privilege, on her part, of requiring his executors 
to sell said house and purchase with the proceeds any 
other house she might select, or to build, if she should 
prefer it, on lot No. 41, Monterey ward. Complainant 
charges that said will was duly probated and recorded on 
the 12th April, 1879, ard letters testamentary issued to 
Screven and Johnston, two of the- nominated execu- 
tors therein named, who at once proceeded to take 
charge of all the property of the testator before men- 
tioned. At the death of testator, and some time sub- 
sequent thereto, she was led to believe and did believe 
that his estate was amply sufficient to pay all of its in- 
debtedness, and also the special legacies to herself in the 
will. Soon after the death of testator, Johnston, who 
was the partner of testator to his death from the year 
185—, his son in law and inmate of his house, and named 
as one of his executors, informed complainant the estate 
was worth thirty or forty thousand dollars, and added: 
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“They,” referring to himself and children of testator, 
“wished complainant to have it all.” Relying upon these 
statements, she did not consider as questionable the pol- 
icy of accepting the devises and bequests of the will in 
lieu of dower in the real estate of her husband. She 
made early application to said executors for the allowance 
of the legacies left to her, or at least for money enough 
to supply the wants of daily life. Was surprised to hear 
intimations from the executors she had not yet exercised 
in form her right of election between the devises and 
legacies of the will and her legal estate of dower. Doubts 
began to be expressed of the solvency of the estate, and 
the executors, by a letter dated 12th June, 1879, indicated 
a purpose to put her upon her election, to which she re 

plied as appears by copy exhibit B. attached. She 
charges no inventory of the estate was filed by the exec. 
utors in the ordinary’s office (the will exempting the ex- 
ecutors from that duty), and she was left without light to 
guide her in her right of election between the devises and 
bequests of the will and her legal estate of dower, or in 
her further right of election, as expressly provided by said 
will, between the bonds and stocks left by testator at their 
market value, and the money in payment of the special 
legacy to her of ten thousand dollars. The executors are 
doing her great wrong to withhold this information from 
her, and also in refusing to pay her legacy, which they 
continued to do until the 3d May, 1880, when, upon their 
own petitions, they were discharged from the administra- 
tion of testator’s estate. 

Complainant charges that testator’s debts, at time of 
his death, amounted to little or nothing. His only liabil- 
ities were as one of the firm of Duncan & Johnston, and 
this was no liability, unless it was made to appear that the 
assets of the firm were not equal to its debts. It was the 
duty of the executors to have an accounting with the 
surviving partner to ascertain how these liabilities were, 
and what the assets were, in comparison to the debts. 
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This has not been done; no such showing was made to 
her, and especially was it important for Johnston to 
have it made, since he was surviving partner and execu- 
tor. It was pretended that the stocks and bonds of tes- 
tator out of which the legacies were to be paid complain- 
ant were pledged for the security of indebtedness due by 
the firm of Duncan & Johnston; one hundred shares of 
Central Railroad stock was pledged to the Savannah Bank 
and Trust Company; twenty-two shares of stock of the 
Savannah and Augusta Railroad Company had been 
pledged to the estate of Hutchinson, and none were avail- 
able to pay legacy of complainant. Complainant charges 
that the assets belonging to the firm were amply sufficient 
to discharge the firm indebtedness for which this stock 
of the estate had been hypothecated. That it was the 
duty of Johnston to relieve this property of the estate 
from these liens and pledges, that the same might be used 
as provided for in said will. 

Johnston pretended the firm indebtedness to the Savan- 
nah Bank and Trust Company was $14,000.00, and ninety- 
six shares of Central Railroad stock were pledged for the 
payment thereof, and it was actually sold by the bank for 
that purpose; whereas she charges the entire indebted- 
ness of said firm on 25th February, 1880, was $11,193.00, 
and for the payment of only $4,000.00 of this amount was 
the ninety-six shares of stock pledged. That for the pay- 
ment of this $4,000.00 there was also pledged sqventeen 
shares of the capital stock of the Tyler Cotton Press Com- 
pany, which was the property of the firm. That the remain- 
der of said indebtedness, namely, $7,193.00, was secured 
by note of Jas. Johnston for $4,300.00, secured by mort- 
gage on certain lots in Savannah with improvements 
thereon, and certain planters’ notes held either by said 
firm or said Johnston, and by one bond of Western Rail- 
road Company of Alabama of the value of eleven hundred 
dollars. She charges that on 25th February, 1880, John- 
ston paid to Savannah Bank and Trust Company the sum 


i 





66 SUPREME COURT OF GEORGIA. 


Johnston ef ai, vs. Duncan. 


of $11,193.00 in full settlement of the indebtedness, and 
withdrew from it all of said securities ; that afterwards, 
on 15th March, same year, he sold the capital stock of 
said railroad company at par, and received the money 
thereon, for which he has never accounted, thus grossly 
violating his duty as executor of said estate by thus 
diverting a large portion of the stock of the testator from 
bequests specifically made to complainant. He has also 
sold for his individual use the seventeen shares of the 
stock of the Tyler Cotton Press Company belonging to 
the firm. He also sold two bonds of the Alabama and 
Florida Railroad Company, the property of the estate, 
for the sum of $3,600.00, and which is embraced in the 
return filed by the executors upon relinquishing their 
trusts. They charge themselves with the $3,600.00, re- 
sulting from said sale, and with a balance in hand of 
$1,664.61, which was turned over to their successor. 

Charges that these actings and doings were contrary to 
equity and good conscience, and to the injury and wrong 
of complainant. That Johnston cannot escape liability 
incurred by possessing himself as executor of the interest 
of testator in the business and property of said copartner- 
ship, and failing to turn over that interest to his successor 
in the trust, and further by selling the individual property 
of his testator after the same was relieved from the pay- 
ment of a partnership debt—by failing to make any show- 
ing of the condition of the affairs of said firm at the 
death of testator. 

Complainant charges that on 13th March, 1881, William 
Duncan took out letters testamentary on the estate after 
the other two had resigned their trust, and possessed him- 
self of all the property of the estate, including the sum 
turned over by former executors. That he knew of com- 
plainant’s purpose to accept the devises and bequests in 
the will in lieu of dower, provided the legacies were paid. 
She has frequently requested said Duncan to pay to her 
the legacies, or give her information that would satisfy her 
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mind as to the insolvency of her husband’s estate because 
of the partnership indebtedness, but combining and con- 
federating with said Johnston and others, he refuses to 
comply with her request; pretends the estate is not so 
fully settled as to enable him to pay said legacies or give 
her the information, though over nineteen months have 
elapsed since death of testator. Charges the assets of 
estate were easy of ascertainment, and the individual in- 
debtedness of no significance; that nothing impedes a 
settlement but the pretence of Johnston, that the indebt- 
edness of Duncan & Johnston is large enough to exhaust 
not only the assets of the firm, but also the individual 
estate of testator. If this be true, Johnston should have 
made a full statement of the condition of said firm while 
he was executor, and it was the duty of Duncan to re- 
quire of Johnston an accounting touching said partnership 
affairs, and to demand any excess of assets coming to said 
estate. It was the duty of Duncan to require of Johnston 
the delivery of said stocks and bonds which had been be- 
queathed to complainant, and which it had been pretended 
had been pledged to Savannah Bank and Trust Company, 
and to require a full showing from said Johnston. 

The said Duncan, executor, at other times pretends he 
has no money to pay complainant the legacy of $10,000.00, 
or the balance still due on the legacy of $3,000.00, which, 
under the will of testator, was to have been paid to her 
support the year succeeding his death, and which Duncan 
well knew had become necessary to supply her daily 
wants. The said Duncan received a large amount from 
his predecessors, and has received the rents of the 
dwelling house on Reyndld’s square, the use of which was 
devised to the complainant. She charges there is no in- 
debtedness of the estate for the payment of which the 
executor can withhold from her the rentals of the house. 
Charges the estate is amply able to pay all its debts and 
legacies, etc. 

Prays for an account, to be taken of all the property of 
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the estate of every kind and interest and income thereon 
since death of testator, of his debts. That the said John- 
ston may be required to come to a full accounting, and 
turn over all the assets, bonds, stocks, etc., of the testator 
to Duncan, the present executor, and if any have been 
sold to acccount for such, and to account for and pay any 
losses which may have resulted from his handling or dis- 
posing of same. That Duncan may come to a special 
accounting with complainant for all rentals and proceeds 
from said dwelling on Reynold’s square, and pay over the 
same; refrain from collecting any further rents or inter- 
fering with complainant's rights‘to control said premises. 
That said Duncan may be required to execute said will by 
~paying to complainant balance due of the $3,000.00 in 
money, and the legacy of $10,000.00 in stocks or bonds 
or money, as complainant may elect, and then prays for 
general relief. 

To this bill defendant Duncan filed a demurrer: 

(1.) That complainant has not made such a case by her 
bill as entitles her in a court of equity to any such relief 
as she seeks. 

Defendant Johnston demurred: 

(1.) For want of equity in complainant’s bill. 

(2.) For multifariousness. 

(3.) There is no privity between respondent and the 
other defendants. 

(4.) Misjoinder of parties. 

(5.) On account of the uncertain, loose and vague allega- 
tions of her bill, complainant is not entitled to the relief 
in equity she seeks. 

(6.) Because she has an adequate remedy at law. 

Which demurrers the court overruled, and respondent 
excepted. 

1. There is equity in this bill. Admitting the charges 
therein to be true, and why should not complainant have 
a hearing in a court of chancery? She isa legatee under 
the will of her husband, that has been duly probated, and 
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under which letters have regularly issued to respondent. 
The charge is the estate is solvent, able to pay the lega- 
cies, according to the statement of respondents. More 
than twelve months have expired since their qualification. 
No excuse is offered why the legacies should not be paid. 
The bill is filed in part to compel the representative to 
execute the will, and pay over to her these specific lega- 
cies. A court of equity has concurrent jurisdiction over 
the settlement of accounts of administrators. Code, $2600. 
Taking the charges in this bill to be true, which the de- 
murrer admits, the complainant presents a case for relief 
and account, which cannot be denied or refused without 
grievous wrong and injustice. 

2. But it is claimed that the bill shows that by the will 
under which complainant seeks to recover these legacies, 
that the vesting of the same are conditioned upon her 
filing a release or relinguishment of all claim to dower in 
the estate of testator, and this condition precedent she 
has not averred she hascomplied with; and for this cause 
she has no right to maintain her suit. It is true that 
these legacies are given to her on the express condi¢ion 
that they are to be in lieu of dower, and -her relinguish- 
ment of dower is a condition precedent to the acceptance 
of said legacies, but a widow may relinquish her dower 
and signify her acceptance by her acts, as well as bya 
formal release in writing. By her bill she has clearly 
elected to accept these legacies under the will, provided 
they are paid to her in lieuof herclaim to dower. ‘ 

She avers she is ignorant of the true condition of the 
estate—that the executors have made no inventory of the 
estate—have failed and refused on demand to furnish her 
any information touching its property, or solvency. Un- 
der these circumstances it would not be equitable to com- 
pel her to make an unconditional election under the will, 
unless she had information that she would receive what 
she had elected. 

The law provides, that if, in ignorance of the condition 





70 SUPREME COURT OF GEORGIA. 


Johnston ef a/. vs. Duncan. 


of the estate, she were to elect to take under the will and 
subsequently she should fail to realize her election, it 
would not bar her right to dower. Code, §1766. A court 
of equity, then, would not require.her to do more than 
she has agreed to do under the statements of this bill, to 
accept of the legacies, on condition that they are paid to 
her. She cannot be required to elect unconditionally until 
she is made acquainted with the true condition of the 
estate. To force her to do so, might result not only in 
the defeat of her legacy, but also of her legal right to 
dower which she would be entitled to, notwithstanding 
the insolvency of the estate. 

3. It is further objected, that there is a misjoinder of 
defendants, and complainant could not call James H. 
Johnston to account, as a surviving partner, there being no 
privity between him and the present administrator. The 
term privity denotes “mutual and successive relation- 
ship to the same rights of property.” 1 Greenl. Ev., 590, 
228. There are privies in estate, privies in blood, and 
privies inlaw. The last class, privies in law are desig- 
nated as privies in representation, as executor and testa- 
tor, administrator and intestate. Is there not privity in 
representation here? There was privity between the ex- 
ecutor Johnston and the testator. Nowif Johnston resigns 
his trust, does not the succeeding representative stand 
still as the representative of the testator? He has the 
same powers as to the estate left which the original repre- 
sentative had. He succeeds to all the rights and obliga- 
tions which appertain to the original executor or adminis- 
trator in his representative capacity. 3d Kelly, 431; 2 
Will. Exrs., 695; 1 Will. Exrs.,656-7-8. Both derive their 
authority from the will—are bound to follow its directions, 
it is the law of their trust. Now if both are in privity 
with the common testator, it is difficult to imagine that 
they are not in privity with each other. 

But it is said this complainant has no right to join John- 
ston, the surviving partner, and removed executor, in the 
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same bill with the present representative.. As a general 
rule “creditors cannot sue the debtors of an estate, nor 
can a debtor be made a co-defendant to a bill at the in- 
stance of a creditor against an executor, unless there be 
collusion, insolvency, unwillingness to proceed to collect 
the assets, or some other special facts to warrant it.” 
3 Kelly, 581. 

But does not this bill set forth circumstances to 
justify a departure from this general rule? Is it not 
charged that Johnston, the former executor, has violated 
his trust in various ways? That he is using the assets of 
his testator to the advantage alone of the partnership, and 
hypothecating and pledging them as a security for its 
debts; that he has sold a large portion of the personal 
estate, and converted the proceeds to his own use, and has 
failed to account to his successor for the same? Is there 
not a charge of combination and confederacy between 
these defendants wrongfully to withhold these legacies 
from complainant, in their continued refusal to furnish 
her any information as to the condition of the estate, and 
refusal also to supply her wants, which the testator had 
so liberally provided for in his will? Are there not many 
other statements and allegations in this bill that clearly 
establish a purpose on the part of these respondents to 
withhold all the legacy due complainant until the same is 
coerced by law? Under this statement of facts, what 
court of equity should fail to entertain jurisdiction of a 
bill to bring both of these respondents, Johnston and 
Duncan, before the court, the one to give an account of 
his trust when the same was in his keeping, and the other 
also to answer why he should not execute the will of his ° 
testator by satisfying the legacies due complainant? 
There is no purpose, as we understand the bill, to seek a 
decree against Johnston as a surviving partner in favor of 
complainant. The purpose is to hold him responsible for 
his conduct as executor, and compel him, not only asa 
surviving partner, but as executor, to fully account to the 
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present executor, and for the present executor to be de- 
creed to account to complainant. : 

This bill is not filed against Johnston alone in the char- 
acter of a debtor to the estate, but against him asa 
former representative to make him account for the trust 
committed to him in conjunction with his privy in law, 
the present representative, to whom, of course, he is ac- 
countable, and thus through him, the present representa- 
tive, this legatee is seeking to recover. We feel fully war- 
ranted in holding that under the special facts stated in 
this bill, the complainant is entitled to bring these de- 
fendants, Johnston and Duncan, before the court without 
being obnoxious to the rule as laid down by this court in 
3 Kelly, 581, and heretofore quoted. Holding, as we do, 
that there is equity in this bill, and there is no misjoinder 
of parties, and that a court of equity has concurrent 
jurisdiction in such a cause, and that all the rights and 
equities of the parties can be more fully and completely 
settled in such a court, we think there was no error in 
the judgment of the court overruling the demurrer. As 
the other defendant to the bill, Screven, filed no excep- 
tion to the judgment of the court overruling the de- 
murrer, of course the judgment as to him is unaffected by 
the judgment rendered here. 

Let the judgment of the court below be affirmed. 


HALL vs. DAVID, executor. 


A testator died in 1864, leaving a will by one item of which he be- 
queathed two negroes, of a stated value, to his daughter, to be de- 
livered to her by the executors upon her arriving at the age of 
twenty-one, or upon being married, and provided that if either or 
both of the negroes should die before the daughter became of age, 
she should be made equal to the other children out of the estate of 
the testator. The negroes did not die, but were emancipated be- 
fore the daughter became of age: 

Held, that by the will title to the negroes vested in the daughter, with 
delivery of possession postponed, and that the loss occasioned by 
emancipation fell upon her, not upon the estate. 
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Wills. Legacies. Before Judge Pottle. Madison Su- 
perior Court. March Term, 1881. 


Reported in the decision. 


J. B. Estes & Son; C. B. HENRY, by brief, for plaintiff 


in error. 


W. G. JOHNSON, for defendant. 


SPEER, Justice. 


Plaintiff in error brought suit to recover a legacy al- 
leged to be due under the will of testator. 

Upon the hearing, all the questions of fact being ad- 
mitted, and the construction of a certain item in the will 
of testator being a question of law for the court, it was 
agreed to submit the same to Judge Pottle for decision 
without the intervention of a jury. It was admitted that 
the testator, Morassett David, died in 1864; that his 
daughter, Lucy E., mentioned in the fifth item of his will, 
was married to James P. Hall, plaintiff in error, in 1866, 
became of age in December, 1866, and. died intestate in 
1878, leaving as her heirs at law her husband, plaintiff in 
error,and twochildren. It was further admitted that the 
two negroes mentioned in the said fifth item of the will 
of Morassett David were not dead at the time Lucy E. 
attained her majority, but were living and duly emanci- 
pated by the results of the war. 

The fifth item of the will of testator is as follows: “I 
give and bequeath unto my daughter, Lucy E. David, the 
following negroes, to-wit: One negro girl named Sarah 
Jane, which I value to her at $400.00; and one negro 
boy named Solomon, which I value to her at $400.00; 
also, the like value in horse, bridle and saddle, bed and 
furniture, making her equal with the older children, to be 
delivered to her by executors when she becomes twenty- 
one years of age, or marries; andin the event that both 





74 SUPREME COURT OF GEORGIA. 


Hall vs. David, executor. 


or either of said negroes die before said Lucy becomes 
of age, then and in that event, she to be made equal with 
the rest of my children out of my estate.” 

The question submitted to the court for decision was, 
whether under the foregoing facts and under the item of 
the will set forth, James P. Hall and his children, as the 
representatives of his deceased wife, Lucy E., are en- 
titled to have and receive out of the residuum of the 
estate of the testator, the value of the two negroes, Sarah 
Jane and Solomon, bequeathed to Lucy E. David, which, 
though not having died, were emancipated before she 
attained her majority. 

On argument had, the judge held that the negroes, not 
having died before Lucy E. attained her majority, the 
title to the same had vested in her upon the death of the 
testator, though the delivery was postponed until she 
attained her majority, in December, 1866, and that the 
plaintiff in error and his children were not entitled to re- 
cover the value of said negroes, since the loss of them 
as property was not occasioned by death, but by emanci- 
pation, and that the loss fell on said Lucy E. David, and 
not upon the estate. 

To this judgment the plaintiff in error excepted, and 
assigns the same as error. 

“ The first thing to be ascertained in the construction 
of a will is the intention of the testator. This is the 
polar star. This intention is imperative on the courts, 
unless it is in conflict with some established rule of law. 
If it is, the law is more important than the intention, and 
the latter will yield to the former. The courts will studi- 
ously give effect to the intention, unless constrained by 
the law to disregard it.” 

The intention is to be ascertained, primarily, from 
the will itself. That is generally the highest and best 
evidence of it. In most cases it is the only evidence. 

The testator having written his will, the writing is the 
exponent of his intentions, and if that is clear—if in the 
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will itself there is no ambiguity, it is solemnly obligatory 
upon the court. In this case we see no ambiguity of any 
kind. The will of itself is clearly, conclusively, demon- 
strative of the intention of the testator. “A testator is 
always presumed to use the words in which he expresses 
himself according-to their strict and primary acceptation, 
unless from the context of the will it appears he has used 
them in a different sense; in which case the sense in 
which he thus appears to have used them, will be the 
sense in which they are to be construed.” 8 Ga., 34. 
Tested by this rule of construction, this testator clearly 
gave to his daughter, Lucy E., the two negroes named— 
the title to the same passing to her at the time of his 
death; but the delivery tobe postponed until she became 
twenty-one years of age, or married. Annexed ‘to this 
bequest and delivery contemplated, there was but one 
condition, to-wit, ‘and in the event that both, or either, 
of said negroes die before said Lucy becomes of age, 
then, and in that event, she is to be made equal with the 
rest of my children,‘out of my estate.” It appears from 

the admitted facts that neither of said negroes died be- . 
fore the legatee attained her majority, but were living 
and emancipated. Against the loss of these negroes by 
emancipation the will does not provide, nor does it indem- 
nify, in such loss, the legatee. The bequest having attached 
thereto there was only one condition that would givea 
claim to this legatee for reimbursement out of the estate, 
and that condition not having occurred,it is not the duty or 
in the power of courts to annex another condition to that 
contained in the will. To do so would be to make a will 
for the testator, and not to construe the one he has made 
for himself. However hardly this construction may bear 
upon these plaintiffs in error, they should bear in mind 
that a like calamity of loss of similar property bequeathed 
to other legatees under the same will was likewise their 
portion. We see, therefore, no error in the judgment of 
the court, holding that the estate was not liable for the 


v 67—6 
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loss of these negroes occasioned by their emancipation, 
under the bequest in this will. 

40 Ga., 25, 577; 38 L6., 566; 12 1b., 47; 1 Bailey Eq. 
Rep., 298; 8 Ga., 36-37. 

Judgment affirmed. 


BLACKWELL vs. THE STATE OF GEORGIA. 


. In a criminal case the place at which the prisoner’s leg was ampu- 
tated being a material point, it was error for the court to require 
him to make profert of himself, so that a witness could see him 
and describe his condition to the jury. A defendant in a criminal 
case cannot be required to give evidence against himself, either by 


acts or words. 

. To state to the jury in a murder case that it was conceded that the 
deceased was killed with a pistol was error, where no such conces- 
sion was made, and the weapon used was a material question in 
the case. That the defendant denies altogether that he committed 
the homicide, does not admit its commission in the manner claimed 
by the state. 


Criminal Law. Evidence. Charge of Court. Before 
Judge PoTTLE. Elbert Superior Court. March Term, 
1881. 


Reported in the decision. 


McCWHORTER & MCWHORTER; WORLEY & CARLTON; 
D. M. DUBOsE, for plaintiff in error. 


GEORGE F. PIERCE, solicitor general, for the state. 


SPEER, Justice. 


The plaintiff in error was indicted for the offence of 
murder. On arraignment and trial had, the jury found 
him guilty, and the sentence of death was pronounced 
against him. During the term of the court a motion for 
a new trial (subsequently amended) was made on various 
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grounds, as set forth in the record, which was overruled 
by the court, and defendant below excepted. 

The evidence upon which the defendant was convicted 
was wholly and entirely circumstantial. 

The third ground of the motion for new trial was as 
follows : 

“ Because the court erred in ordering and directing the 
defendant to stand up for the purpose of allowing a wit- 
ness for the state then on the stand, to-wit, R. E. Adams, 
to see and testify where his (defendant’s) leg was cut off, 
and in admitting the testimony based on said inspection.” 

The fifth ground of the motion was as follows: 

“Because the court instructed and charged the jury 
that, ‘it isconceded in this case that the woman, McMahan, 
is dead, it is conceded that she was shot with a pistol, and 
came to her death by a pistol shot, and the only question 
for you to determine is who did the killing,’ (no such ad- 
mission or concession having been made by the defendant 
or his counsel). In reference to this fifth ground of the 
motion, the court certifies thus in explanation: “This 
ground does not appear in the original motion which was 
made at the term soon after the conviction. There was 
no word said expressly conceding that the death was caused 
by a pistol shot, but the whole defense and argument went 
to the point that the defendant did not do the killing. I 
so understood the counsel. No point was made upon the 
mode of her death. When the charge was read to the 
jury, counsel did not call the attention of the court to 
that part of the charge. If I had misconstrued them I 
would have gladly recalled the remark, if my attention 
had been called to it. I had the impression from the gen- 
eral line of the defense that such was conceded.’ ” 

1. In reference to the third ground of the motion, it ap- 
pears that R. E. Adams, a witness for the state, was being 
examined, who, as appears in the record, was testifying as 
to tracks and impressions, as they appear to have been 
made on the ground at and near the house at which the 
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deceased was slain the night before. He said: “The 
track we saw was left foot of man, and like he was on his 
knee of other leg; I saw where he got on the horse; 
there were three places where he had mired about six 
inches; we tracked the horse on out and found where it 
had run up against a chestnut limb; I knew the defend- 
ant; I knew the defendant, Allen Blackwell; his right leg 
is cut off; he has a left foot, but no right foot ; (apron pro- 
duced); that isa part of an apron such as shoemakers 
generally wear (the apron produced was a piece of old, 
striped cloth, about one-third or one-half yard long, with 
a string at upper end long enough to go around a man’s 
neck); shoemakers generally wear aprons from materia 
of that sort; the death occurred in Elbert county. Ques- 
tion (by the court): How much of his leg has the prisoner 
had cut off? Ans. I don’t know sir; I just know he is 
one-legged ; / can’t see.” (Here, by order of the court, the 
prisoner stood up and showed his leg, and then witness 
answered :) “ His leg is cut off below the knee.” 

The testimony thus quoted makes it clear that a por- 
tion of this testimony, thus allowed to be given by the 
witness against the prisoner, was in consequence of the 
order and command of the court in directing the prisoner 
“to stand up” before the jury that the witness might be 
enabled, from inspection, to testify as to the character and 
extent of the amputation of prisoner’s right leg. Was 
this evidence admissible, and did the court have author- 
ity to compel the prisoner to make a profert of his person 
before a witness and the jury, in order to supply what 
the court must have deemed testimony material to the 
issue on trial ? 

Let it be borne in mind that a most material and im- 
portant part of the testimony against the prisoner was 
the character of the track and signs made the night of 
the murder by the one who, in the dark, approached the 
house where deceased was and fired the fatal shot that 
caused her death. The track and signs indicated the as- 
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sassin had but one deg, but the character of the other print 
on the ground depended materially upon the character of 
the amputation of the other limb, and it no doubt was to 
establish the correspondence between the amputated limb 
of prisoner and the signs on the ground, as testified to by 
the witness, that influenced the court to order prisoner to 
make profert of his limb to the witness testifying and 
necessarily to the jury. 

In the case of Day vs. The State, 63 Ga., 669, this court 
held: “ Evidence that a witness forcibly placed defendant's 
foot in certain tracks near the scene of the burglary, and 
that they were of the same size, 7s not admissible.” A 
defendant cannot be compelled to criminate himself by acts 
or words.” The court say: “ By the constitution of this 
state no person shall be compelled to give testimony ¢end- 
ing in any manner to criminate himself; nor can one, by 
force, compel another against his consent to put his foot 
in a shoe-track, for the purpose of using it as evidence 
against him on the criminal side of the court.” 

In the case of State ws. Jacobs, 5 N. C. Rep., 259, the 
court says: ‘A judge has not the right to compel a de- 
fendant in a criminal prosecution to exhibit himself to 
the inspection of the jury for the purpose of enabling 
them to determine his status as a free negro.” 

So in the case of Stokes vs. State, 30 Amer. Rep., 72, 
the court held: “On an accusation of murder, it being 
claimed that certain footprints were those of the prisoner, 
the prosecuting attorney brought a pan of mud into court 
and placed it in front of the jury, and having proved that 
the mud in the pan was about as soft as that where. the 
tracks were found, called on the prisoner to put his foot 
in the mud inthe pan. On objection, the court instructed 
the prisoner that it was optional with him whether he 
would comply. The prisoner -refused, and the court in- 
structed the jury that his refusal was not to be taken 
against him. The prisoner being convicted, held he was 
entitled to anew trial.” See also 74 N. C., 646; 21 Am. 


Rep., 493; 33 16., 540. 
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2. Was there error in stating to the jury in the charge, 
as set forth in the fifth ground of the motion, “It is 
conceded in this case that the woman, Caroline McMahan, 
is dead, it is conceded that she was shot with a pistol, and 
the only question for you to determine is, who did the 
killing ?” 

The only evidence on this subject as appears in the 
record as to the implement used in shooting deceased was 
the testimony of the witness, Katie Henry, who was with 
deceased at the time. They were engaged at the time at 
night in work on a quilt. 

Katie Henry testified: “Aunt Sukey went round to 
make up a light; while she was there a fistol or gun shot 
off, and Caroline (deceased) fell under the quilt ; I saw the 
flash of the pistol; she fell as soon as I heard the report.” 

Roebuck testified he was present; she was shot about 
9g or 10 o'clock at night ; she was shot with a pistol or a 
gun one—a rifle—it shot a ball. 

In the absence of a// other testimony, and in the absence 
of any admission by prisoner or his counsel that the kill- 
ing was done with a pistol, was there error in the court 
instructing the jury “that it was a conceded fact deceased * 
was shot with a pistol?’ The court, in his explanatory 
note to this ground, says: ‘“‘ There was no word said ex- 
pressly conceding that the death was caused by a pistol 
shot, but the whole defense or argument went to the 
point defendant did not do the killing.” But surely it 
cannot be insisted that because defendant and his counsel 
utterly dented the homicide, they thereby admitted it was 
done with “a pistol.” The homicide was, under the evi- 
dence, an assassination. The deceased was engaged after 
supper in quilting, and the assassin crept near the house 
and fired (whether through a door or window does not 
appear), and deceased fell,-shot through the head. No 
face was seen, but a man was seen to run off, getting 
over the fenceand running upa gully. Charging the jury 
that the concession had been made by the prisoner or his 
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counsel that the killing was done with a pistol pointed, 
with startling significance, to the prisoner as the murderer, 
taken in connection with the other circumstances proved. 
Next morning after the killing his house and trunk are 
searched, and a pistol is found in his trunk with one barrel 
recently discharged, the other barrels not loaded except 
one, and all these rusty except the barrel recently dis- 
charged. 

To tell the jury that defendant admitted deceased was 
killed with a pistol, when no one could have known in the 
dark, but the assassin, the weapon used, and then to prove . 
the prisoner was in possession of a pistol recently fired off 
in one of its barrels, and all the other facts that point so 
significantly to his guilt, was to leave scarcely a hope for 
any other verdict but the one rendered. How much 
this “admitted concession” stated by the court may 
have influenced the verdict we cannot tell. It formed a 
most important link in the damaging circumstances that 
point so strongly to defendant's guilt. We cannot have, 
nor do we express, any sympathy for this dark assassina- 
tion. Wewill not say the verdict rendered was not abun- 
dantly sustained by the testimony, but we are constrained 
to rule that the same was not rendered upon a fair and 
impartial trial under the law. The errors of law constrain 
us to ordera rehearing. Better that the vindication of 
outraged justice be postponed for a season than that a 
human being, however deeply stained with crime, be con- 
victed and punished contrary to law. 

It is the duty of courts to hold over every citizen, 
however humble, when arraigned for crime, the broad zgis 
-of the law, and to see to it that he has the full measure 
of its humane protection until, on a fair and impartial 
trial, under its rules, he has been duly convicted. 

Let the judgment of the court below be reversed on 
the ground that the court erred in refusing a new trial. 

Judgment reversed. 
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BUCK, administrator, vs. JOHNSON, administrator. 


Without statutory permission foreign administrators have no standing 
in Georgia to enforce the rights of their intestates. By §§2,614 
and 2,615 of the Code permission is granted to them to sue in the 
courts of this state on condition, that pending the action they will 
file a properly authenticated exemplication of their letters of ad- 
ministration. A failure to do so is good ground for a non-suit at 
the close of the plaintiff's case. 

(a.) That a foreign judgment was recovered by one as administrator, 
and is conclusive of the fact of administration, will not avoid the 
Statutory condition upon which foreign administrators are allowed 
to sue in the courts of this state. 


Administrators and Executors. Non-suit. Judgments. 
Before Judge MERSHON. Wayne Superior Court. March 
Term, 1881. 


Reported in the decision. 


SYMMES & ATKINSON, by JACKSON & LUMPKIN; IRA 
E. SMITH, for plaintiff in error. 


GOOPYEAR, HARRIS & KAy, for defendant 


SPEER, Justice. 


G. W. Johnson, administrator upon the estate of James 
S. Clark, brought suit in the superior court of Wayne 
county against E. A. Buck, as administrator upon the es- 
tate of Edward Buck, deceased, to recover an amount he 
alleged to be due on a foreign judgment, alleged to have 
been rendered in Pitt county, state of North Carolina. 
No plea was filed by defendant to the suit. Plaintiff be- 
low, on the trial, offered in evidence a duly certified ex- 
emplification of the proceedings had and judgment ren- 
dered in North Carolina in favor of G. W. Johnson, ad- 
ministrator de bonis non of James S. Clark, deceased, 
against Edward Buck and G. W. Venter for the amount 
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sued for. To the introduction of this record defendant 
objected, which was overruled by the court. The plain- 
tiff having closed his case, counsel for defendant moved a 
non-suit, on the ground that it appeared that plaintiff 
below had commenced his action in this case as a foreign 
administrator seeking to recover upon letters of adminis- 
tration granted to him in the state of North Carolina on 
the estate of his intestate who had died there, and that 
he had failed, pending the action, to file with the clerk of 
the court a properly authenticated exemplification of his 
letters of administration to become a part of the record, 
as required by sections 2614 and 2615 of the Code of 
this state, which motion the court overruled and defend- 
_ant excepted. 

Plaintiff having recovered a verdict, the defendant be- 
low made a motion for a new trial on various grounds, as 
set forth inthe record, and among others alleging error in 
the court’s refusing to sustain a non-suit of plaintiff's cause 
for the reason stated. ; 

Code, section 2614, declares: ‘‘When a person at the 
time of his death is domiciled in another state, and ad.. 
ministration is there regularly granted on his estate, either 
to an executor or administrator, such executor or admin- 
istrator, if there be none appointed in this state, may in- 
stitute his suit in any court in this state to enforce any 
right of action or recover any property belonging to the 
deceased or accruing to his representative as such.” 

The next section declares: “Pending the action a prop- 
erly authenticated exemplification of the. letters testa- 
mentary or of administration sha// be filed with the clerk of 
the court, to become a part of the record, provided the 
cause is pending in a court of record.” 

Under these sections of the Code we think, before 
the plaintiff below was entitled to recover, he should 
have filed, as required by the statute, “an authenticated ex- 
emplification of his letters,” and failing to do so, on 
closing his case, that defendant’s motion to non-suit was 
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proper, and should have been sustained by the court 
below. 

It is insisted by defendant in error that inasmuch as 
the judgment sought to be recovered on was in favor of 
plaintiff as administrator, that this was sufficient authen- 
tication of his representative character, and there was 
no need to produce evidence of that fact a/iunde. The 
reply is, the statute has permitted these suits in behalf of 
foreign representatives to be instituted on condition that 
“a properly authenticated exemplification of the letters 
be filed,” etc., and it is not for the courts to dispense with 
a condition that the statute has imposed. It is but an act 
of comity for the state to open its courts, so as to allow 
one clothed with power from a foreign authority to enter 
to assert the rights of his testator or intestate; having 
done so, it is not an unreasonable rule that she should re- 

- quire such foreign representative to produce properly 
authenticated evidence of the character in which he ap- 
pears, for the safety and protection of its own citizens. 

This view and construction of these sections of the 
Code are but a re-affirmance of like rulings, made by this 
court, on the same sections as found in 32 Ga., 260, and 
55 Ga., 254. 

Let the judgment of the court below be reversed. 


BLANDFORD & THORNTON vs. MCGEHEE, trustee. 


An issue ina claim case cannot be enlarged by equitable pleading 
to the effect that while the judgment, as rendered, did not bind the 
property levied on, yet that the services for which the judgment was 
rendered were for the benefit of the trust estate to which the prop- 
erty belonged, and were rendered for the trustee in ignorance that 
he held the property in trust. Sach pleadings would be, in effect, 
to seek a new judgment. 


Claims. Pleadings. Judgments. Before Judge WIL- 
LIs. Muscogee Superior Court. November Adjourned 
Term, 1880. 
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Reported in the decision. 
BLANDFORD & THORNTON, for plaintiffs in error. 


S. B. HATCHER; PEABODY & BRANNON, for defend- 
ants. 


SPEER, Justice. 


Blandford & Thornton obtained a judgment against Al- 
len C. McGehee on the 20th December, 1877, on which a 
fi. fa. issued on 31st December, 1877, and which they 
caused to be levied on a certain brick store-house in the 
city of Columbus, as the property of defendant. To 
this property the defendant in 7. fa., as trustee of his 
wife, I.. V. McGehee, and children, interposed his claim. 
On the filing and joining issue on said levy and claim, 
plaintiffs in fi. fa. filed their equitable plea in aid of their 
levy, in which they aver “that the judgment on which 
the 7. fa. issued and is now levied was rendered for ser- 
vices as attorneys at law by plaintiffs in defending and 
prosecuting and representing the defendant, Allen C. Mc- 
Gehee, in several actions brought to the superior court of 
said county,one claiming $1,500.00 and two others claiming 
three thousand dollars, and which claims were anterior to 
the voluntary deed made by defendant to his wife and 
children, (under which they now claim,) and which em- 
braced all of defendant’s property, and rendered him insol- 
vent. That if there had been a recovery on said claims, 
the property levied on would have been subject thereto, 
and the services therefore rendered by plaintiffs weré in 
fact rendered for said trust estate. That at the time of 
their employment defendant in 7. fa. was in possession 
of said property levied on. That the voluntary deed pur- 
ports to have been made 27th day of September, 1860, 
and plaintiffs were’ employed Ist January, 1870, without 
any knowledge of said deed, and were never informed of 
it, either by defendant or the cestuz que trust, and if they 
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had been so informed, they would not have rendered said 
service. They ask that the defendant be declared a trus- 
tee in their employment, and said property be made sub- 
ject to the said execution.” 

To this equitable plea claimant demurred, which de- 
murrer was sustained by the court, and plaintiffs in error 
excepted. 

It appears from the case made by plaintiffs in this rec- 
ord that they were the attorneys at law representing the 
defendant in f. fa. in prosecuting and defending for him 
certain claims and suits against him in the superior court 
of the county; that prior to theiremployment, which was 
on the Ist day January, 1870, the defendant, on the 27th 
day of September, 1869, executed a voluntary deed to 
this property levied on to his wife and children, the claim- 
ants in this case, and it is averred it was a voluntary deed, 
conveying the whole of his estate. . 

They further claim that without any knowledge of this 
deed they rendered services to the defendant in 7. fa. 
which resulted in a benefit to the trust estate. They seek 
to have the defendant declared a trustee for the property 
for their benefit, and that it may be made subject to their 
debt. 

Was the court right in dismissing the plea on demurrer? 

If it is proposed to subject the property because the 
voluntary deed was fraudulent as to the plaintiffs, then 
this could be affected as well under the issue filed in claim 
cases as by the equitable plea demurred to, 

If it is proposed to have this property to be decreed to 
be’ subject to this judgment against the defendant, be- 
cause it was obtained for services rendered the trust es- 
tate, then we do not see under any rule of pleading that 
occurs to us how, on the interposition of a claim case, a 
suit either in law or in equity could be engrafted on the 
issue, seeking to recover a different judgment from the one 
already rendered, or else moulding and changing a judg- 
ment duly rendered by a court of competent jurisdiction 
into one to meet the exigencies of plaintiffs’ case. 
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Our claim laws afford a statutory remedy for a special 
case. They are sui generis. An officer seizes and 
threatens to sell a tract of land by virtue of an execution 
against A.; B. claims it and interposes his- affidavit that 
it is not the property of defendant, but is his property ; 
and this is the issue that is tendered on the trial, is the 
land subject or not subject to the 7. fa.? And now the 
plaintiff rejoins, and says “it may be true that the property 
levied on is not. subject to this 7. fa., but, nevertheless, 
I am entitled to have my judgment satisfied. I ren- 
dered the service which relieved this property from peril, 
and though I made no contract with the owner, though 
my contract alone for services was with the defendant, yet 
I ask a court of equity to come to my relief and render 
mea judgment that will meet the exigencies of my case.” 
It is true the Code, $3027, expressly permits any suitor to 
set up on the law side of our superior court an equitable 
cause of action, and directs the court so to mould its pro- 
ceedings as to give effect to this right; but we are not 
prepared to hold that such an anomaly is allowable as 
the grafting of an equitable or common law cause 
of action upon an issue of subject or not subject, and 
which seeks to reform or alter the judgment under 
which the case is proceeding, or seeks to recover a new 
and different judgment in a manner not provided for by 
law. 

If these plaintiffs insist that the voluntary deed is fraud- 
ulent and void as to them, they can test this question 
fully and completely under the usual issue tendered in 
claim cases. If they insist the land, though trust prop- 
erty, should be subjected because their judgment was for 
services rendered either the property or the cestuz que 
trusts, then the statute affords an ample remedy at law 
to sue and recover all that is due. Code, $3378; 47 Ga., 
485. They cannot say, “if our judgment has no lien on 
this land, now we ask the court to let us recover one that 
will have a lien.” Another procedure we think essential 
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to the assertion of such aright. A judgment is the fina/ 
result of pleadings, evidence and law in the case. Here 
it is sought to be made the fruitful germ from which shall 
spring new causes of action that will unsettle what has 
been settled, and in the future will render the “ finality of 
a judgment” a myth and not a reality.: 

We think therefore the judgment of the court was 
right in sustaining this demurrer. It was not germain to 
the issue. By it the plaintiffs admitted the land was not, 
as the judgment was rendered, subject to their 7. fa., and 
were admitting themselves out of court, unless the court 
would allow them to institute a new cause of action against 
a new party, and recover a different judgment. Liberal 
as the law is in the allowance of amendments to plead- 
ings, we think this stretches beyond the letter or spirit of 
the most liberal rule of pleading. Inclaim cases both par- 
ties may amend their pleadings by special equitable pleas, 
but these equities set up must go to illustrate the issue, 
either the authority of the officer who levies, or that the 
land is subject to the lien, or the converse of this propo- 
sition. 

“Neither party can set upa new and distinct issue—as, 
that one owes the other—or, that if the judgment is not 
a lien, some other paper or parol contract does give him 
a lien on the land, and if he has not now an authority to 
seize and sell the land, certain facts exist which will jus- 
tify the court in giving a judgment which will authorize 
him to do so.” 48 Ga., 625; 59 /d., 621. 

Judgment affirmed. 
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WHITE vs. Moss. 


1. Neither a legal nor an equitable amendment which sets out a new 
cause of action and requires new parties can be made to an action 
at law. 

(2). An action of complaint for land cannot be amended by alleging 
that the land belonged to an estate of which the plaintiff was a 
distributee ; that the administrator sold it in 1864, and had it bought 
in for himse!f; that the present holder claims under the administra- 
tor, and knew of this sale, that the administrator obtained a final 
receipt from the plaintiff by fraudulent statements, with a prayer 
to set aside the sale and cancel the deeds under it. 

(4). A purchase by an administrator at his own sale is voidable, not 
void. 

2. Where suit was brought in 1880 on a cause of action which ap- 
peared by amendment to have arisen prior to June Ist, 1865, it must 
appear that the plaintiff was under some disability, or came within 
some exception to the act of 1869, and brought suit within proper 
time after the same was removed. 

(a). Fraud in which the defendant to an action, on its face barred by 
the statute, was in no way concerned, will not operate as a relief 
from such bar. 


Amendments. Equity. Aministrators and Executors. 
Fraud. Before Judge WILLIS. Harris Superior Court. 
April Term, 1881. 


Reported in the decision. 
PORTER INGRAM, for plaintiff in error. 


JAMES M. MoBLEy; PEABODY & BRANNON, for de- 
fendant. 


CRAWFORD, Justice. 


The plaintiff in this case brought her action of com- 
plaint for land against the defendant in the ordinary 
statutory form. At the second term thereafter a paper, 
designated an equitable amendment, was filed, 
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The allegations therein were, that the father of the plain- 
tiff died in 1861 leaving a widow and five children, two of 
which heirs had since died, leaving only four who were 
interested in the land sued for. That R. E. Kennon, 
who married one of the heirs, administered on the estate, 
and in 1864 sold the land, and procured one Hunt to buy 
itin for him. That the said sale was therefore void, and 
the defendant had knowledge of these facts. It was fur- 
ther alleged, that in 1866 she removed with the said Ken- 
non to the county of Clay, and there resided with him 
until she became of age.” He being desirous of closing 
up his administration upon the estate of her father, re- 
quested her to give him a final receipt in settlement of 
her interest therein, stating that he had nothing with 
which to pay her, and having faith and confidence in him 
she did so. Owing to her youth and her residence in the 
said county of Clay, she knew nothing about the manner 
in which the land had been sold until a short time before 
the filing of her action of complaint. And having no 
means of ever recovering anything from her father’s estate, 
except by this equitable action against the defendant for 
her share in this land, she now elects to claim'the same, 
and asks to set aside the sale as being null and void, and 
praying that a decree for the sale thereof be had, and that 
one fourth of the proceeds be paid over to her. 

To this amendment the defendant demurred, and the 
same was sustainéd by the court, and the plaintiff assigns 
that ruling as error. : 

1. We hold that the demurrer was well taken for several 
good and sufficient reasons. The original suit asserted 
title in the plaintiff, whilst the amendment seeks to set 
up a new and distinct right of action. In this right of 
action was involved a sale of this land which the admin- 
istrator had made sixteen years before; a’receipt in final 
settlement of plaintiff's interest in the same; the cancel- 
lation of deeds; and a decree declaring the original sale 
void, ordering that another be made, and one fourth of 
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the proceeds be paid over to her, and all of which was to 
be done with.no party except the defendant, who is not 
charged in law with meeting these new issues, and grounds 
of equitable right so set forth. 

No amendment to a common law suit, which adds a 
new and distinct cause of action, or requires new and dis- 
tinct parties, will be allowed. Code, §3480; 53 Ga., 270; 
59 Lb., 357. | 

2. It further appears by this amendment that the cause 
of action arose prior to June Ist, 1865, and is therefore 
barred by the act of 1869, unless it had been made affirm- 
atively to appear that the plaintiff was under disability, 
and that the action was commenced within the time pre- 
scribed by law after the removal of such disability, which 
was not done. But it is urged on the argument that the 
sale of the Jand was null and void, and therefore a fraud 
on the plaintiff, of which she had no knowledge until a 
short time before the suit was brought. Whatsoever of 
fraud may have been charged was not against the defend- 
ant, nor is it even alleged that there was any collusion 
between the administrator and Hunt, the first purchaser, 
to bid in the land for less than its value, or any combina- 
tion or purpose to defraud her of her rights. The entire 
complaint rests upon the fact alone that Hunt was to 
buy the land for the administrator, which does not make 
the sale void but voidable only. 

We hold that the court committed no error in sustain- 
ing the demurrer and refusing the amendment. 

Judgment affirmed. 

v 67—7 
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MOSELY vs. MOSELY. 


While lapse of time between the occurrence of a ground for divorce 
and the application therefor may be considered by the jury, and if 
not satisfactorily explained may be good ground for refusing the 
divorce, yet the statute of limitations does not apply to bar such 
actions. 

(a). Especially would the statute not apply to the ground of willful 
and continued desertion. 


Husband and Wife. Divorce. Statute of Limitations. 
Before Judge PATE. Montgomery Superior Court. April 
Term, 1881. 


Reported in the decision. 


JOSEPHUS CAMP; GARRARD & MELDRIM, for plaintiff 
in error. 


ROBERTS & DE Lacy; J. M. Stusss; D. B. CHENEY, 
for defendant. 


SPEER, Justice. 


Annie Mosely brought her libel for divorce against C. 
A. Mosely to the superior court of Montgomery county, 
alleging that on the 18th of October, 1849, the petitioner 
and Clement A. Mosely were married in due form of law. 

That they lived together from the time of their mar- 
riage until within a few days of their separation, during 
which time they had born unto them four children. She 
further alleges that her husband, forgetful of the duty 
and obligation due to petitioner, on or about the oth day 
of May, 1855, did curse, abuse, and inhumanly treat your 
petitioner, and with force and arms drove her and her 
small and helpless children from his house, the youngest 
child being only six or seven months old, and the oldest 
seven years old. That she has had the care and support 
of said children since the separation, and owing to her 
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poverty they have grown up in ignorance and idleness. 
She further alleges that about the time aforesaid the said 
Clement A. did willfully and without cause desert the 
petitioner about the oth of May, 1855, and has continued 
said desertion ever since, and she says she has not asso- 
ciated or cohabited with her husband since the time of 
said desertion, 9th May, 1855. She further alleges that 
about the time aforesaid the said Clement A. did take 
into his house, and, in open violation of the law and his 
obligation to petitioner, commit the crime of adultery 
and fornication with one Mary McDaniel, a woman in 
disrepute.” 

Whereupon she brings her suit, etc. 

To this libel of plaintiff, defendant by his counsel de- 
murred, ore tenus, and for cause of demurrer said, “that 
the plaintiff's right of action for divorce and application 
for temporary alimony and counsel fees are barred by the 
statute of limitations.” By consent of counsel and order 
in term the question of the demurrer to petitioner’s libel 
was postponed to be heard in vacation by the judge. 

On the hearing thereof the court overruled the demurrer 
and the defendant below excepted. 

The question is thus presented, whether the statute of . 
limitations is applicable to divorce suits under the laws 
of this state. 

To determine this question it will be well to inquire 
into the early history of this character of proceeding, 
with a view of tracing the rules and practice that have 
obtained in the courts that took cognizance of such causes, 

‘In England ‘all matrimonial causes’ are heard in the 
ecclesiastical courts. These are the courts of the arch- 
bishop, bishop, and other functionaries of the church, by 
whom instead of the crown their judges are commissioned. 
Yet in effect it is from the same source as the lay tribu- 
nals, since the king is the head and supreme governor of 
the church. Matrimonial causes fell naturally within this 
jurisdiction of the spiritual courts, because marriage was 
then regarded as-one of the sacraments of the church.” 
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But these ecclesiastical courts of England are regular 
tribunals, proceeding under the authority of the crown 
and parliament, and hence it follows that the law admin- 
istered in those courts is a part of the general law of the 
country, not technically indeed termed “the common 
law,” but still a part of the law of the land, and is some. 
times denominated “a branch of the common law.” Bishop 
on Marriage and Divorce, Sec. 1-9. In Head vs. Head, 
2 Kelly, igi, this court held “until the adoption of the 
constitution of 1798 and the passage of the act of 1802, 
to carry into effect an article of that constitution on this 
subject,” no court in Georgia had any authority to hear 
divorce cases—and that article limited the courts to grant- 
ing divorces upon “ legal principles,” which was construed | 
to mean the law of the state at the adoption of the con- 
stitution. The court further held that as there had been 
no previous colonial or state legislation on the subject, 
that branch of the common law known as the “ ecclesias_ 
tical law”’ was then the law of this state, and so became 
by the force of the words of that constitution. 

The jurisdiction and trial of divorce suits having been 
thus, as “ ecclesiastical law,” transplanted into our system 
of laws by the constitution of 1798, and the statute in 
pursuance thereof, we are to look to the rules and prac- 
tice of the ecclesiastical courts of England, in the absence 
of statutory regulation, for our guide, and precedents 
touching “matrimonial causes” in our courts of law. 
What was the rule, and so far as we have been able to 
discover, what continues to be the rule in the English 
ecclesiastical courts on the subject of lapse of time in 
divorce:suits. Mr. Bishop in his admirable work on Mar- 
riage and Divorce, says: “A remaining defence in suits 
for divorce is the lapse of time since the offence complained 
of was committed. In England, however, there is no 
statute of /imitations applicable to these suits, and the 
courts have never laid down any analagous rule; mere de- 
lay ts not therefore ttself a bar. Yet it may furnish strong 
evidence of a condonation or connivance,” and it may 
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demand a full and satisfactory explanation of this delay 
to rebut this presumption. Bishop on M. and D., sec- 
tion 410 (second edition), and authorities there cited. 

Where there has been such a delay as operates prima 
facie against a party he is at liberty toexplain it. J0., 412. 
In the English practice the plaintiff sometimes introduces 
into his libel articles to account for his delay in institu- 
ting his suit, but it is not necessary to examine witnesses 
upon such articles unless the defence is such as fo require 
him to justify his conduct. “It is true, that in some of 
the states there are statutes that, either expressly or by 
implication, limit the period within which after the discov- 
ery of the offence the suit must in all cases be brought: 
Such a statute operates as an absolute bar.” 2 Barb. C. 
R. 309. In New York, the statute is fixed at five years, 
in New Hampshire, at eight and in other states they vary, 
but we can find no English case, from the ecclesiastical 
reports, nor has any been cited, showing this plea was sus- 
tained as a dar to a hearing on the merits, and as we have 
adopted the ecclesiastical law of England into our body 
of laws touching matrimonial causes, we adhere to its rules 
and precedents unless altered by statute. 

But it is insisted most earnestly and ably by counsel for 
plaintiff in error, that in the year 1850 a statute was 
passed by the legislature changing the law, upon the sub- 
ject of divorce and declaring and defining grounds upon 
which the same can be had, and that, as this right of 
action is now the creature of statute, the limitation laws 
apply to such suits. That if it be a statutory right the 
limitation is twenty years. If not, then it falls under the 
class of all other actions ex contractu, and the limitation 
is four years. See Code, §$§2913 to 2925. 

We cannot agree with counsel as to either, of these 
limitations being applicable. Shall we place the marriage 
contract on the same plane as that of other contracts? 
It-is true, in law-writings it is generally denominated a 
contract, -but it is more than a contract,.and differs from: 
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all others. In the Roman Catholic Church, it is a sacra- 
ment and indissoluble during the lives of the parties. 
Protestant Churches regard it of Divine origin, and invest 
it with the sanction of religion. Lord Robinson, a dis- 
tinguished Scotch judge, in a passage approvingly quoted 
by Judge Story, says “ marriage is a contract sui generis 
and differing in some respects from all other contracts so 
that the rules of law which are applicable in expounding 
and enforcing other contracts may not apply to this. It is 
the most important of all human transactions and the 
basis of the whole fabric of civilized society.” It is co-eval 
with and essential to the existence of society. It cannot, 
like all other contracts, be dissolved by the mutual con- 
sent of the contracting parties. It may be entered into - 
by persons who are not capable of forming.any other — 
lawful contract. It can be annulled by law, which no 
other contract can be, and its rights and relations are de. 
rived rather from the law relating to it than from the con- 
tract itself. In dissolving this contract by judicial proce- 
dure, we cannot concluce the legislature intended to class 
it with those other causes of action to which acts of lim- 
itation apply. 

In other states, where common and ecclesiastical law 
prevailed, for this cause of action special statutes in bar 
were enacted,and until the law-making power here so en- 
acts we do not feel authorized by implication to apply 
any limitation now in force to this character of suit. 

But one ground of this libel is willful and continued deser- 
tion. Can lapse of time, unless prescribed by law, condone 
this violation of conjugalduty? Can adaily, monthly and 
yearly continuance of this breach of faith grow so old 
that it ceases to be areproach? Shall it be said that an 
abandonment for three years is a cause of divorce, but a 
desertion of twenty years is a shield and protection from 
its consequences? Now we do not mean to say that, ac- 
cording to the English law, this long delay may not bea 
subject of inquiry by the court and jury on the trial, and 
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may not enter largely into the merits of the application, 
and may not even defeat it on a fair and full investigation, 
but we do hold that mere lapse of time is not a bar to the 
suit—doés not prevent an investigation, but leaves it to 
the court and jury to determine on all the facts of the 
cause, including this lapse of time, the plaintiff's right to 
a divorce, giving, as they should do, due consideration to 
this long delay with such explanation as may be offered. 
If the interval between the offence, when known-(such as 
adultery), and the bringing of the suit be very long, a court 
and jury should be indisposed to relieve a party who ap- 
pears to have slumbered over it, unless some satisfactory 
reason be shown. 

Our judgment, therefore, is that the demurrer to libel- 
lant’s petition for a divorce was properly overruled, and 
we affirm the judgment of the court below. 

Judgment affirmed, 


ATKINS ef al. vs. PAUL ef¢ al. 


. An erroneous charge in one’s favor is not good ground for a 
new trial on motion of the party so favored. 

. Actual possession of land is notice to the world of a claim thereto, 
and one who, knowing land to be held by one person, buys it from 
another, will be charged with notice of an unrecorded deed held by 
the party in possession. .: 

. A description of land in a mortgage in these terms: “Two hundred 
and sixty-one acres of land off of lots numbers five, twenty-seven 
and twenty-eight, in the ninth district of Randolph county,” is fa- 
tally defective for want of sufficiently definite description. 


Title. Notice. Mortgage. Practice in Supreme Court. 
Before Judge FLEMING. Randolph Superior Court. 
May Term, 1881. 


Reported in the decision. 


KENNON & HOOD, for plaintiff in error. 





98 SUPREME COURT OF GEORGIA. 


Atkins e¢ a/ vs. Paul et ai. 
W. C. WORRILL; C. B. WOOTEN, for defendant. 


SPEER, Justice. 


This was a suit in ejectment to recover a portion of lot 
No. 27, it being the southwest portion of said lot, con- 
taining 130 acres more or less; also a portion of lot 28, it 
being the southeast corner thereof, containing thirty acres; 
also one acre off of lot No. 6, embracing gin-house, pack- 
ing screw and spring; also north half of lot No. 5, con- 
taining 100 acres, all lying in Stewart county. Underthe 
evidence and charge of the court, the jury found a verdict 
for the plaintiff for the premises in dispute. Defendant 
made a motion for a new trial on various grounds, as set 
forth in the record, which was overruled by the court, and 
defendant excepted. The grounds of the motion are, 

(1.) Verdict is contrary to law and evidence, and decid- 
edly and strongly against the weight of evidence. 

(2.) The court failed to charge the jury that in all civil 
cases they are the judges of the testimony only, and they 
must take the law as given them by the court. 

(3.) Because the court erred in charging as requested by 
counsel for plaintiff below, ‘“‘ That the mortgage which is 
in evidence before you does not specify sufficiently the 
property on which it is to take effect, there being no such 
description of the property as would put a person desir- 
ous of purchasing upon notice not to purchase. This is 
a question usually decided by the court in the dispute of 
the paper, but in this case the court has thought it best to 
submit the question to the jury.” 

(4.) Because the court erred in charging, “ That in ref- 
erence to this second deed, that if the testimony should 
satisfy you that Mattox was in possession of the land by 
himself or his tenants, and was put out by Atkins when 
he took possession under his sheriff’s deed, if you should 
decide on the first point, that the sheriff’s deed was not 
good, then I charge you that this second deed of Paul to 
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Atkins could not be sustained, because having already 
parted by deed with all the interest to said Mattox, they 
had no further interest in the said land to convey ; hence 
the first deed to Mattox was the better title than the sec- 
ond deed to Atkins.” 

(5.) Because the court erred in the following charge, 
to-wit: “As to the second deed of Paul’s to Atkins, I 
charge you that you must find a verdict for defendant, 
unless you find from the evidence that Atkins did have 
actual notice of Mattox’s prior title, for it is admitted he 
hadi no constructive notice, the deed of Mattox never hav- 
ing been recorded.” 

(6.) Because the court erred in the following charge: 
“In charging as to weight of evidence, positive testimony 
being always better than negative testimony, unless the 
parties testifying had equally good ppportunities of know- 
ing that about which they testify.” 

(7.) Because verdict is contrary to law and the charge 
of the court. 

On the trial of this cause both plaintiff and defendant 
claimed title from D. O. and C. C. Paul. 

Plaintiff offered in evidence a deed from D. O. and C. 
C. Paul to himself, dated 17th December, 1871, considera- 
tion $1,500.00 to the premises in dispute, attested by Julius 
D. Mattox and T. J. Ball. Deed proved by Ball and not 
recorded. 

Ball, the attesting witness, testified he knew the land in 
dispute ; witness wrote the deed and signed same as wit- 
ness, and saw J. D. Mattox sign it. Mattox (plaintiff) 
bought the land last of year 1871. It was worth for rent 
in 1875 $100.00 to $150.00; in 1876, $75.00; in 1877 and 
1878, $50.00. Witness wrote Mattox before sheriff ’s sale ; 
that Mattox came to Randolph county the fall after 
said sale—came in response to witness’ letter. 

Plaintiff sworn.—* Bought the land in dispute last of 
1871. First sold the land to D. O. and C. C. Paul, and 
made them a deed to it. Paid about $500.00 and could 
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not pay balance, and I took place back and took the deed 
totheland. After I bought the place back, I was living at 
the time in Alabama, and D. O. and C. C. Paul went on 
place as my tenants and remained there two or three years, 
and then one Cooley went in under me and was in posses- 
sion in 1874. I sent word to Mr. Ball to stop the sale. I 
came to Georgia and saw Atkins, and told him I hada 
deed to the land, etc.; did bring suit. I had a conversa- 
tion with Atkins in fall of 1874, and told him I had adeed 
to the land.” 

W. J. Atkins (defendant) testified: “It was on 17th 
February, 1876, I had the talk with plaintiff, and was 
the first and only time I ever had conversation with 
plaintiff about the land. Same day I took this small note 
of him bearing that date—said to me he claimed the land 
and had a deed to it.. Said he would bring suit. I told 
him to go ahead. Some time after I got the deed from 
D, O. and C. C. Paul. 1 went out to land after sheriff ’s 
sale; there was some one in possession—don’t know who 
itwas. Did not know any one claimed the land till 17th 
July, 1876. I got the deed, dated in 1875, from D. O. and 
C. C. Paul, because I was not satisfied myself with the 
description of land contained in mortgage. I wanted the 
deed to make it doubly sure. There was a balance of sev- 
eral hundred dollars due on mortgage, and gave that to 
the Pauls to make the deed. At the time they did not 
tell me of anybody else claiming the land, or that they 
had made anybody else a deed.” 

C. C. Paul testified—* Brother and myself went on the 
land, after we made deed to Mattox, as his tenants; stayed 
two years. Cosby was after that on it as Mattox’s ten- 
ant. Mattox was living in Alabama, Told Atkins that 
he did not want to make a deed as there was already two 
deeds. Had reference to the Mattox deed and sheriff's 
deed. Atkins said there was no danger, and I made the 
deed.” 

Defendant then introduced a note signed by D. O. and 
C. C. Paul, dated 13th February, 1871, due 1st November, 





‘es oi rsity of 


SEPTEMBER TERM, yesenisn 
Atkins ef al. vs. Paul ef al. 


1871, secured by mortgage of same date, and the land de- 
scribed in mortgage as follows: North half of lot No. 5; 
south portion of 27, being 130 acres of same, and 30 acres 
of southeast corner, No. 28, in gth district, formerly 20th 
district Lee. Date of f. fa. on mortgage 15th July, 1874. 
Sheriff ’s deed to Atkins dated ist September, 1874—land 
described in fi. fa. 

A quit claim deed from D. O. and C. C. Paul to M. J. 
Atkins to premises in dispute, dated April 24th, 1875. 

It will readily be seen, from this synopsis of the evi- 
dence thus given, that both plaintiff and defendant claimed 
under a common feoffor—D. O. and C.C. Paul, and neither 
traced or exhibited title beyond this common source. 
Plaintiff relied for recovery on a deed executed by D.O. 
and C. C. Paul to himself, of date 17th day of December, 
1871, to himself for the premises, and which had never 
been recorded. 

The defendant claimed a title under a sale made by the 
sheriff by virtue of a mortgage fi. fa. in favor of defend- 
ant vs. D. O. and C. C. Paul, issued in July, 1874, said 
sale taking place in September, 1874. But the mortgage 
under whose lien the judgment was had was dated 13th 
February, 1871, anterior in point of time to the deed of 
D. O. and C. C. Paul to Mattox. Defendant further 
claimed under a deed executed by D. O. and C. C. Paul to 
himself, bearing date in 1875, after the sale by the sheriff- 

There are two questions upon which the title of defend- 
ant depends. Was the mortgage a good and valid mort- 
gage? If so, defendant got a prior and therefore a better 
title than plaintiff from D. O. and C. C. Paul by virtue 
of the sheriff sale. Failing in this, he claims he also held 
a deed duly recorded from the Pauls in 1875, without 
notice of the unrecorded deed of plaintiff. If so, then ~ 
this deed would have preference under the statute. 

1. Passing over the first and second grounds of error as 
not being well taken, did the court err in its charge as is set 
forth in third ground? It is evident the court.did intend 
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to charge the mortgage was invalid, and yet, at the same 
time, left the paper to the jury to pass upon. This was 
error; but did it hurt plaintiff in error? The court 
charged, the mortgage which was in evidence “does not 
sufficiently specify on what property it is to take effect,” 
and yet left, seemingly from the record, that question to 
the jury so as to give defendant the additional chance of 
their deciding otherwise. While we think this was error, 
as we think the court should have passed upon the legal 
sufficiency of the paper, his leaving that question to the 
jury was such an error as defendant has no reason to com- 
plain of—it certainly did him no harm. 

2. The fourth ground of error, when construed in con- 
nection with other portions of the charge, was not error. 
If it be true that Mattox was in possession either by 
himself or tenants, and ¢hat fact was known to Atkins 
when he took his second deed from the Pauls, then this fact 
established, the law charged him with notice of the deed 
to Mattox, and if he knew it, he certainly took nothing 
by his second deed. Possession of property is a presump- 
tion of title, and sufficient to charge one with notice of a 
prior deed to the one in possession, though not recorded. 
So in effect, upon his supposed hypothesis of the proof, 
the deed to Atkins from D. O. & C. C. Paul did not con- 
vey title as against a prior deed. 

We find no error in the fifth and sixth grounds of the 
motion for new trial. 

3. We do not think the verdict is contrary to law or 
evidence. The statute requires: “The mortgage must 
clearly indicate the creation of a lien, specify the debt to 
secure which it was given and the property upon which it 
is to take effect.” Code, $1955. We think this mortgage 
is fatally defective in not clearly specifying the property 
upon which it was to take effect, and that the sale under 
it was void as to passing title. The only contest remain- 
ing then was, did Atkins have notice, either actual or of 
such facts as amounted to notice in law, of Mattox’s older 
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deed before his second deed was taken? We think there 
is sufficient evidence to sustain the plaintiff's theory of the 
case on this point. Itis true it wasin direct conflict with 
the testimony of the defendant, but to.whom the credit 
should be given in such cases, was a question for the jury, 
and they having so found in favor of the plaintiff; and 
their finding being approved by the presiding judge, we 
‘ do not feel called upon to interfere with his judgment. 
Let the judgment below be affirmed. 


MAYBIN, administrator, vs. KNIGHTON et al. 


Courts of ordinary have general jurisdiction of the granting or revok- 
ing of letters of administration, and a judgment granting letters 
cannot be collaterally attacked by showing that the applicant was 
not a citizen of Georgia. 


Ordinary. Jurisdiction. Administrators and Execu- 
tors. Before Judge FLEMING. Randolph Superior Court. 
May Term, 1881. 


Reported in the decision. 
KENNON & Hoop; C. B. WOOTEN, for plaintiff in error, 


T. J. FLEWELLEN; W. C. WORRILL, for defendants. 


SPEER, Justice. 


Maybin, the plaintiff in error, as the administrator of 
Moses Knighton, filed his bill in Randolph superior court 
against the defendants for an account and settlement. 
When the parties announced ready and a jury was empan- 
nelled, counsel for respondents moved to dismiss the bill, 
on the ground that at the time complainant was appointed 
administrator on the estate of Moses Knighton, his intes- 
tate, he, the said administrator, was and still is a citizen 
of the state of Alabama, and that the mother of com- 
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plainant, still in life, is a daughter of complainant's intes- 
tate. On being inquired of by the court, complainant’s 
counsel admitted that such were the facts, but insisted 
that such facts could not be inquired into on this trial, 
and that the judgment of the court of ordinary appoint- 
ing complainant administrator was conclusive and could 
not be attacked in this way. 

It was further admitted that complainant had been ° 
appointed administrator after the usual legal proceedings 
in the court of ordinary, Randolph county, Georgia, where 
complainant’s intestate lived at the time of his death, and 
that said complainant was appointed before the com- 
mencement of this suit, administrator of the estate of 
said intestate, and letters of administration had issued to 
him accordingly.” After argument had, the court sus- 
tained said motion and dismissed said bill, whereupon 
complainant excepted and assigned the same as error. 
The question made by this record is whether the judg- 
ment rendered by the court of ordinary of Randolph 
county, in the appointment of this administrator could be 
collaterally attacked by showing that the complainant was 
not a citizen of this state at the time of his appointment. 
To give the court of ordinary jurisdiction in the appoint- 
ment of an administrator, it ‘must be had in the county 
of the residence of the deceased if a resident of this state, 
and if not a resident, then in some county where the 
estate or some portion thereof is.” Code, §2502. 

None but citizens of the United States residing in the 
state of Georgia are qualified to be made administrators, 
except as provided‘in the next section. Code, §2492. 
The exception is when the citizen of another state shall 
be heir at law of equal, greater or sole interests of any 
estate of a deceased citizen of Georgia. Code, §2493. 

While we recognize these provisions of the Code, and 
it would be our duty to give them effect where properly 
invoked as to time and place, yet the question presen- 
ted here is whether this judgment pronounced by the 





SEPTEMBER TERM, 188tr. 105 
Maybin, administrator, vs. Knighton ef a/. 


court of ordinary can be thus collaterally attacked by 
showing that the applicant for letters thus appointed was 
a non-resident of the state and did not fall within the 
exceptions as provided by the Code. 

We think the principle is substantially ruled by this 
court in the case of Zant vs. Wigfall, 64 Ga., 412, in 
which the Chief Justice in delivering the opinion of the 
court, ruled: “Courts of ordinary have general jurisdic- 
tion of the granting or revocation of letters of adminis- 
tration. Therefore the judgment granting letters toa 
particular estate cannot be impeached collaterally on the 
‘ ground that the decedent resided in a different county. 
Such a judgment must be attacked in the court where it 
is rendered, especially so when the judgment itself recites 
the fact that the deceased was late of that county.” 

If it was not competent to show total want of jurisdic- 
tion in the court of ordinary, to grant letters by showing 
the decedent was a resident of a different county at the 
time of his death from the one in which the letters issued, 
surely it would not be competent to show that the appli- 
cant for said letters was disqualified for the appointment, 
by reason of his non-residence in the state. 

We are aware, in the case cited by defendant in error, 
18 Ga., 173, this court held that “it might be shown col- 
laterally by way of attacking the legality of an appoint- 
ment of an administrator, that the intestate did not reside 
in the county of Taliaferro at the time of his death, but 
did reside in the county of Oglethorpe ;” but that decision 
was made prior to the adoption of our Code, and at a time 
when courts of ordinary were held to be courts of limited 
jurisdiction. Since the adoption of the Code the court 
of ordinary has been declared a court of general jurisdic- 
tion and its judgments and proceedings import that verity 
and are entitled to that conclusiveness that attach to courts 
of general jurisdiction elsewhere. 

That the court of ordinary in this case had jurisdiction 
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of the subject matter and full authority to appoint a rep- 
resentative of the estate of the deceased, who, at his death 
resided in Randolph county, is admitted to be true. That 
due notice was given of this application for appointment 
is also admitted, and if there was objection to this appli- 
cant it should have been made on the day and place fixed 
by any one interested therein. If one was appointed who 
under the law was disqualified, the appointment is valid, 
at least until the appointment is vacated, and the court of 
ordinary is the proper tribunal, in our judgment, to whom 
the respondents should apply to set aside the judgment 
making this appointment, if their objection is well foun- 


ded in law. 
Let the judgment of the court below be reversed. 


THE MAYOR, ETC., OF ROME vs. MCWILLIAMS ef ad. 


1. At common law the right to fit up a building for city purposes and 
to provide suitable accommodations for the transaction of the busi- 
ness of the city, is a necessary incident to the administration of 
every municipality ; and expenses incurred for that purpose may be 
ranked as necessary expenses. 

. By the act of 1874 extraordinary expenses are defined to be those 
incurred for paving or macadamizing the streets, for educational pur- 
poses, and for paying the public debt ; all other expenses of munici- 
pal corporations are classed as ordinary current expenses; and the 
tax to cover the latter class is limited to one-half of one per cent., 
unless increased under authority of a vote of two-thirds of the legal 
voters. 

3. A municipal corporation may expend a portion of the tax lawfully 
raised for ordinary expenses in fitting up necessary municipal of- 
fices, due regard being had to the retention of a sufficiency for the 
payment of salaries and other like essentials to the conducting of 
municipal government. 

4. Where a tax has been levied by a municipal corporation suffi- 
cient to cover an anticipated expenditure for city offices or the like, 
it is not necessary to delay taking any steps towards securing such 
improvements until the money is actually in the treasury. To have 
work done and pay for it at its completion, or by installments during 
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its progress, having the money ready when the time of payment ar- 
rives, is not to incur a debt within the meaning of the constitutional 
prohibition on that subject. 


CRAWFORD, J., dissenting. 


Municipal Corporations. Tax. Before Judge UNDER- 
woob. Floyd County. At Chambers. June 28th, 1881. 


Reported in the decision. 
J. BRANHAM, for plaintiffs in error. 
ALEXANDER & WRIGHT; C. ROWELL, for defendants. 


SPEER, Justice. 


The plaintiff in error, by its tax ordinance of 1881, 
levied three-fourths of one percent. to pay interest on 
the bonds issued under the compromise act of. 1876. To 
this levy complainants made no objection. 

By the second section of the ordinance there was levied 
a tax of three-eights of one per cent. on all the taxable 
property of the city for current expenses for 1881, and 
for providing funds for the erection of a suitable bui'd- 
ing for police headquarters, council chamber, court-room, 
clerk’s office,- town-hall, and Mountain City engine 
house. 

The defendants in error filed their bill to enjoin the col- 
lection of this last named tax, and especially so much 
thereof as was intended for the erection of the building 
referred to in said section, until plaintiff in error had first 
obtained authority from the legislature and the approval 
of the voters of the city of Rome. 

By their bill complainants allege, 

(1.) They are tay-payers of said city, and that the tax- 
able property of the city amounts to $2,200,000.00. 

(2.) That the bonded indebtedness of the city is $300,- 
000.00, more than ten per cent. upon the taxable property 
of the city. 

v 67—8 
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(3.) That of the levy of three-eights of one per cent. 
it does not appear how much was to be used in the erec- 
tion of the building referred to. 

(4.) That it is unlawful under the act of 28th Febru- 
ary, 1874, to levy a tax for erecting the building referred 
to without first obtaining the approval of two-thirds of the 
- legal voters of ‘the city at an election to be held for that 
purpose. 

(5.) That the ninth section of the act of 28th Feb- 
ruary, 1875, under which the bonds now outstanding 
were issued, except a small amount, prohibits the city 
from contracting any other debt so long as these bonds 
are unpaid. 

(6.) That the levy of so much of said three-eights of 
one per cent., as is intended for the erection of the build- 
ings, is in conflict with the seventh section of the seventh 
article of the constitution of 1877, the substance of which 
is set out in the bill. The bill also charges that this part 
of the ordinance involves the necessity for contracting a 
new debt, which forms no part of the current expenses 
of the city. 

The plaintiff in error answered the bill, admitted the 
amount of taxable property and bonded debt as stated 
by complainants were correct. ‘ 

That the city had been the owner of the second story 
of a brick building built before the war, and then suitable 
for the limited wants of the city. That then the police 
force consisted of one marshall. Public records were few. 
The lower story was owned and occupied by private per- 
sons who also owned the ground. That this hall, owing 
to the increase of the business of the city, its records, 
etc., was not adapted to its necessities—had no vault, and 
none could be built therein, and one was imperatively 
necessary for the preservation of the records, bonds and 
other papers. It contained no room for marshal's, treas- 
urer’s, or clerk’s office, or police headquarters. Under 
these circumstances the city deemed it advisable to sell, 
and had sold the hall to the owners of the ground for 
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two thousand dollars, and the city now has no place to 
hold its police court, no clerk’s, treasurer’s or marshal’s 
office, no vault for its papers, nor any engine-house for the 
company named. The levy of one-eighth of one per 
cent. was levied to supply these absolute wants of the 
city. That it proposes to buy a lot.of Webb, 58x165 feet, 
offered for $2,000.00 with the proceeds of the sale of the 
hall, which is suitable for the purposes intended, and to- 
expend on said lot the sum raised by the said levy to the 
extent of one-eighth of one per cent. in erecting said 
building. Plaintiff in error does not propose to goin 
debt one dollar. Enough would be raised by the levy of 
one-eighth per cent. to erect so much of said building as 
would be necessary for the business of the city without 
incurring any debt. A clerk’s office and vault, a suitable 
room for mayor’s office, and a small room for the engine 
are absolute necessities. 

The city now pays annually a rental of $265.00 fora 
room for the fire-engine, and the other rooms, if to be 
rented, would cost double, and no place for city records 
of safety provided. They believe the levy is approved 
by a large majority of the citizens, and the measures are 
made necessary by the increase of population and growth 
of the city. That the interest on their public debt due 
in July is provided for and forwarded to New York. The 
answer further sets forth that the levy of three-eights of 
one per cent. was ordered for the purposes stated in the 
bill. That the police headquartezs , council chamber, 
court room and hall, will at present consist of but one 
room, which will be used for all the purposes named. 
Two other small and inexpensive rooms for a clerk’s of- 
fice and engine house will be attached thereto, and plain- 
tiff in error claims that all this is necessary to the ad- 
ministration of the city affairs and incidental to the 
government thereof, and the expenses to be incurred 
on this account are properly embraced within the ordi- 
nary and necessary expenses of the city. Plaintiff in 
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error claims that the power to levy taxes to pay the bonded 
debt and interest thereon is only limited by the necessi- 
ties of the case. The act of 1874 only restricts the power 
of levy and the levy for the purposes named, is within 
the limit mentioned in said act, and constitutional. 

On hearing the bill and answer, the court enjoined the 
collection of one-eighth of the rate levied in the second 
section of the ordinance, and defendants below excepted. 

The levy of this tax of one-eighth of one per cent. is 
resisted on the ground, 

(1.) That by the act of 28th February, 1874, one-half of 
one per cent. is the maximum limit of taxation for the 
ordinary current expenses of all municipal governments in 
this state (except the city of Savannah), and this proposed 
improvement cannot be made from that fund. 

(2.) That by the act of 28th February 1876, the mayor 
and council of Rome (since the bonding of their debt) 
“are prohibited to issue bonds other than those herein 
provided for, or to contract any other debt except for cur- 
rent expenses, so long as said bonds remain unpaid.” Act 
of 1876, 192. 

(3.) That the seventh section of the seventh article of the 
constitution of this state declares: ‘“ The debt hereafter in- 
curred by any county, municipal corporation or political 
division of this state, except as in this constitution pro- 
vided, shall never exceed seven per centum of all. the as- 
sessed value of all the taxable property therein without 
the assent of two-thirds of the qualified voters,” etc. 

Let us first enquire what are the powers conferred on 
this corporation by its charter as to the levy of taxes, and 
second, how are those powers limited or restricted by the 
acts of 1874 and 1876 and the seventh section and seventh 
article of the constitution? 

It is very clear by the act of 1869, pages 87 and 88, 
section four, that authority to tax was conferred upon 
the city of Rome by the amendment of its charter in this 
act. 
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Section four of that act reads: “Be it further enacted, — 
that fully to subserve the interest of said city said mayor 
and council may impose and collect a tax not exceeding 
three.fourths of one per cent. upon all the real and per- 
sonal property of said city, which is, by the laws of this 
state, subject to taxation, to be collected at such time 
and in such manner as said mayor and council may direct.” 

In addition to this grant to the said mayor and council, 
when the city, in 1876, applied for authority to the leg- 
islature to enable her “to adjust and settle her bonded 
debt,” an act was passed 28th February, 1876, “‘ to author- 
ize and empower the mayor and council to adjust and 
settle the present bonded debt of the city and provide 
for the payment of the same.” 

By the second section of this act it is provided when 
the bonds are issued, “ It shall be the duty of said mayor 
and council to provide by taxation for the prompt, sure 
and speedy payment of said bonds, together with the in- 
terest, as soon as the same shall become due.” 

It is not denied, as we understand it, that here is a 
special power in the city to levy and collect taxes without 
limit to pay these bonds with interest as they fall due. 
But plaintiff in error does not rely upon this source of 
taxing power to justify this levy here complained of. 

How then is the power under the fourth section of the 
act of 1869 limited or restricted by the act of 1874 or 
the constitution as quoted? 

The act of 1874 is entitled “ An act to /¢mit and regulate 
the assessment and collection of taxes by municipal 
authorities in this state, except as far as relates to the city 
of Savannah.” 

The first section declares that from the passage of the 
act “it shall be unlawful for the authorities of any mu- 
nicipal corporation in this state to levy or collect for the 
ordinary current expenses of said corporation, except as 
hereinafter provided, any ad valorem tax upon the prop- 
erty within said corporation exceeding one-half of one 
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per cent. upon the value of said property, any law of this 
state or charter of said corporation to the contrary not- 
withstanding.” 

It is very clear that it was the purpose of the act to 
limit the ordinary current expenses of the municipalities 
to a sum to be raised by the levy of a tax not exceeding 
one-half of one per cent. ad valorem on the property. 
This levy can be made without a vote, but as it was pos- 
sible an emergency might arise when one-half of one per 
cent. might not be sufficient to meet these “ordinary cur- 
rént expenses,” the act in the fourth section wisely pro- 
vided, if this should be so, “that an additional tax may 
be levied for this purpose when the same shall be. author- 
ized by a vote of two-thirds of the legal voters,” etc., and 
this additional tax, when so authorized, is without limit 
as to amount. 

The act of 1874 intended ana did class all municipal 
expenditures under two distinct heads, one called “ ordi- 
nary current,” and the other “extraordinary expenses.” 
Extraordinary is defined to include expenses for educa- 
tion, for paving and macadamizing streets, for payment 
of the public debt. A// others are defined to be ordinary 
current expenses, and to meet which the municipality is 
limited to a levy of one-half of one per cent., unless, as 
provided for, its increase is authorized by a vote of two- 
thirds of the legal voters thereof. 

Under what class of expenditures does the construction 
of town halls, markets, engine houses, etc., fall? Apart 
from the act of 1874 we think at common law it has been 
pretty well settled that such expenditures are a necessary 
incident to the existence of a corporation, and are to be 
provided for as a part of the ordinary current expenses 
of the municipality. The rule is a corporation of this 
kind may exercise any power conferred upon it by charter 
or such as are necessary to the exercise of their corporate 
duties and the accomplishment of the purposes of their 
association. 23 Pick., 74. 
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Cities and towns, by virtue of their general powers, 
have authority in their respective capacities to build a 
market-house, to appropriate money therefor, and to as- 
sess the same upon the inhabitants. 23 Pick., 71. Soin 
the erection of public buildings for the accommodation 
of, the inhabitants and municipal authorities, such as 
town houses to assemble in, and market houses for the 
sale of provisions, may also be a proper town charge, and 
may come within the fair meaning of the term “ neces- 
sary expenses,” for these may be essential to the comfort 
and convenience of its citizens and the due, safe and 
systematic administration of its government. 13 Mass., 
279. So they have the authority to levy taxes and assess 
money upon the inhabitants, under their charters, usually 
for such purposes as may be necessary to enable them to 
enjoy the privileges and perform the duties established by 
law. 13 Pickering, 229; 13 Mass., 279; 19 Pick., 487. 

The right to fit up a building for city or public pur- 
poses and provide suitable accommodations for the trans- 
action of the business of the city is‘a necessary incident 
to the administration of every municipality. 4 Cal. Rep., 9. 

But we need not look to the common law for the defi- 
nition of these terms. Sufficient is it to say that the act of 
1874, passed for the purpose of limiting and regulating the 
imposition and disbursement of municipal taxes, has de- 
fined what “extraordinary” expenses are and leaves all others 
to be classed as “ordinary current expenses ;” and under. 
this classification the erection of a town hall, with its con- 
veniences for the city government, engine-houses, etc., be- 
long to, and are to be regarded as a part of, the “ ordinary 
current’ expenses of the city. We appreciate the wis- 
dom of the legislature in seeking to limit and properly 
regulate this subject of taxes and expenses that have 
borne so heavily upon many of our cities and towns, 
when the great object sought to be attained is to econo- 
mize the municipal funds and lessen these city burthens ; 
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and we recognize that we are carrying out and giving aid 
and support to this wise policy in restricting a// expendt- 
tures of every character that we are not defined to be 
extraordinary under the act, “to be limited to the levy 
of one-half of one per cent. ad valorem on the taxable 
property of the city, unless this limit is allowed to be in- 
creased by a vote of two-thirds of the legal voters.” 

It has heretofore been usually understood that “ ordi- 
nary current expenses’ mean those annual expenses at- 
tending the administration of the city gov_rnment that 
are expended and consumed in payment of salaries and 
those temporary expenditures in the way of repairs, etc. 
that appertain to the city, its streets, bridges, culverts, 
etc. But we do not so understand or interpret the act of 
1874. All the expenses and disbursements of the city of 
every kind except for paving or macadamizing the streets, 
education, and payment of the public debt, are classed 
as “ordinary current expenses,”’ and have to be met from 
the taxes levied for that purpose, and it follows that 
the city council can appropriate a portion of this tax 
thus raised to the erection or repair of public buildings 
which are necessary and essential to the administration of 
the city government as readily as they can bridge a chasm 
in their streets or build a culvert. This construction of 
the act will only tend the more strongly to economize and 
reduce the annual expenses of a city government in the 
way of appropriations for its annual support, when it is 
understood that from this tax limit of one-halt of one 
per cent., not only have these annual expenses to be met, 
but also all improvements not classed as extraordinary, 
from the planting of a shade tree to the erection of a 
city hall. The legislature did not intend that the munic- 
ipal governments should expend the tax thus limited alone 
in the annual support of the city government, but in 
other improvements of the city, such as furnish necessary 
conveniences to its authorities and the public, secure safety 
to its records, peace and protection to its population, and 
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security to property against conflagrations. Our judg- 
ment therefore is that when a tax is levied within the 
limit as prescribed by law for the ordinary current ex- 
penses of the city, the city authorities have, in their dis- 
cretion, authority to appropriate such portior of said tax 
levied to construct or repair its public buildings that the 
necessities and wants of the municipal government may 
demand, having proper and due regard, of course, for 
those annual expenditures which are necessary to keep the 
city government in operation. 

Neither do we think the prohibition in the act of 1876, 
against the city of Rome contracting any indebtedness 
until the bonded debt is paid, nor the prohibition in the 
constitution, are any restraint upon the proposed action 
of the city council. The answer emphatically denies any 
purpose or intent on the part of the corporation to con- 
tract a debt in the improvements proposed to be made. 
This is made manifest by their action in levying and seek- 
ing to collect this tax to meet the expenses incurred. We 
do not think it is necessary to await the payment of the 
taxes in the city treasury before the city would be author. 
ized to initiate its plan for expenditure. 

An obligation arising under a contract on the part of a 
municipal corporation to pay for work when and as it shall 
be performed zu the future, does not constitute or ripen 
into an indebtedness within the meaning of the constitu- 
tion till at least the performance of the work. 27 Iowa, 
228; 17 N. Y., Ilo. 

If this were not so, then it would be impossible, in a 
majority of instances, to even contract for the most neces- 
sary public building without a prior levy and deposit of 
money in the treasury. The obligation to pay so far as 
the time of its inception as between the parties is con- 
cerned, is one thing, and an actual indebtedness within the 
meaning of the constitution is another. I may enter into 
a contract for an architect to build me a house, but if he 
never does the work I owe him nothing; so if I pay him 
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as he progresses, I will not be his debtor; so if I contract 
to pay him when the work is done, I owe him nothing 
till the contract is fulfilled, and if on its fulfillment I dis. 
charge it, I cannot be said to have incurred a debt in 
the sense the constitution prohibits corporations from 
incurring. And it must be remembered, also, that the act 
of 1876, which lays a prohibition upon this corporation 
against incurring a debt until these bonds are paid except 
debts incurred “for current expenses.” So likewise the 
prohibition imposed by the constitution on municipalities 
against incurring debts where they amount to seven per 
cent. on the property value, also provides that such new 
debt may be incurred by temporary loans to supply cas- 
ual deficiencies of the revenue. 

Concluding, as a majority of this court have done, that 
the improvements proposed to be made by the council 
must be paid for as part of the ordinary current expenses 
of the city, and from the taxes raised for that purpose, we 
think the court below erred in enjoining the levy and col- 
lection of that portion of the tax designed to meet this 
expenditure as the whole tax levied for such ordinary cur- 
rent expenses does not exceed the half of one per cent. 

Let the judgment of the court below be reversed. 


JACKSON, Chief Justice, concurring. 


I concur in the judgment of reversal for the reasons ex- 
pressed in the opinion of my colleague. 

I wish simply to add that the case of the city of Mariet- 
ta, reported in 64 Ga., 286, differs from this in that in the 
former case a debt of $3,000.00. was contracted by that 
city, and it was so admitted, whilst in this case, it was de- 
nied in the answer most explicitly that any debt had been, 
or would be, created, but that the money would be on 
hand to pay for the work as it was progressing and when 
it was completed. 

This case also differs from that of the county of Web- 
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ster, reported in 64 Ga., 498, in that the case there was 
that of a county, whilst this is a municipality, and the 
two turn on different paragraphs of the constitution, that 
being controlled by section 669 of the Supplemental 
Code, and this by section 670 of the same Code, where 
the constitution of 1877 is set out in full. 

It is true that in the county case in delivering the 
opinion I do also invoke the other clause of the constitu- 
tion, and use expressions going to show that something 
like this—iron safes—to be paid for by taxes, is a debt in 
the sense of the constitution, but I say there that if the 
county had money legitimately drawn from other sources, 
it could pay for the safe. In this case this money will be 
in the treasury, legitimately put there by taxation for cur- 
rent and ordinary expenses—the prime necessity of a 
municipal government, a city hall and appurtenances; and 
I think that the constitutional prohibition against new 
debts does not cover such a case. 

Therefore, and for the reasons amplified by Judge 
Speer, I concur in the opinion that the chancellor erred in 
granting the injunction against the levy of this tax to 
erect a city hall and other necessary rooms for the daily 
and ordinary use of the city government. 


CRAWFORD, Justice, dissenting. 


The city council of Rome passed a tax ordinance for 
1881, in which, after providing that three-fourths of one 
per cent. be levied for the purpose of meeting the liabili- 
ties incurred under the act of 1876, it was further provided 
that a tax of three-eighths of one per cent. be levied 
“for current expenses for 1881, and for providing funds 
for the erection of a suitable building for police head- 
quarters, council chamber, court room, clerk’s office, town- 
hall and Mountain City engine house.” 

The defendants in error filed a bill to enjoin the collec- 
tion of so much of this tax as was to be appropriated to 
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the erection of the building named in said tax ordinance. 
They rested their right to an injunction upon the follow- 
ing grounds: That the bonded debt of the city was 
m.ore than ten per cent. on its taxable property ; that the 
mayor and council had no power to levy a tax for the pur- 
pose named without first obtaining the approval of two- 
thirds of the legal voters of the city for that purpose; 
that the city was prohibited by the act of 1876 from con 
tracting any other debt so long as the bonded indebted- 
ness was unpaid; that whatsoever proportion of the three- 
eighths of one per cent. was to be used for the erection 
of the aforesaid building was in conflict with the seventh 
section of the seventh article of the constitution of 1877. 

The answer of the defendant admitted the statements 
in the bill as to the amount of the debt and the taxable 
property of the city, but insisted that in view of the ne- 
cessity of the building, for a proper administration of the 
affairs of the city, and being incidental to the government 
thereof, and embraced within its ordinary expenses, that 
the tax of one-eighth of one per cent. had been levied for 
that purpose. 

The chancellor enjoined the collection of the one 
eighth of the rate so levied, and that decision is alleged 
as error. 

We find by the act of 1874 that the one-half of one per 
cent. is the maximum limit of taxation “for the ordinary 
current expenses” of all municipal governments in the 
state, except the city of Savannah. By the act of 1876 
the mayor and council were authorized and empowered to 
adjust and settle the bonded debt of the city and provide 
for its payment. It was further provided that it should 
not be lawful for the said mayor and council “ to contract 
any other debt, except for current expenses, so long as 
said bonds remain unpaid.” 

By the constitution of 1877 it is provided that no mu- 
nicipality shall incur any new debt, except for a tempo- 
_ rary loan to supply casual deficiencies of revenue, with- 
ut the assent of two-thirds of the qualified voters thereof, 
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The defendants in error rest their cause on these acts 
and the constitution, and it would seem that if English 
words could limit the right of taxation, that they certainly 
have the law as a shield between them and the exercise of 
a power beyond the limit. But it is very doubtful whether 
human legislation can be so framed as to defy the inge. 
nuity of man in reaching, by construction and implication, 
the right to collect and disburse the public revenues ille- 
gally. 

According tothe act of 1874 it is’ unlawful for the 
mayor and council of Rome to levy or collect more than 
the one-half of one per cent. for the ordinary current ex. 
penses of the corporation, except as by said act provided, 
which provision is by a two-thirds vote of the legal voters. 
That they have the authority to levy the maximum 
amount, does not carry with it the right to levy it, when 
only one-fourth of one per cent. is needed for such ex- 
penses. The exact sum needed is the limit of their right, 
and not a pepper-corn beyond. If the whole be needed, 
then the whole may be levied; if that amount is insuffi- 
cient, then they must go to the voters. 

It is not logical to say that because the right exists to 
levy the whole amount, if necessary for the ordinary cur- 
rent expenses, that the same right exists if not necessary. 

. It is however claimed on the argument that the words 
in the fourth section of the act, which are, “that if an 
additional fund is required by said corporation for inter- 
nal improvements not herein provided for,” are to be con- 
strued as falling within the meaning of the ordinary cur- 
rent expenses of the corporation, and that that fund may 
be swelled to the maximum limit to enable the city to 
engage in internal improvements. To allow the exercise 
of so important a right as that of taxation upon so 
strained a construction of this act would be a grave judi- 
cial error. The more especially so, when we search the 
act in vain for any provision for internal improvements, 
except under the head of extraordinary expenses. 
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It is also further insisted that the objects for which this 
tax is to be levied, are necessary, and therefore properly 
embraced within the term “ordinary current expenses.” 

Authorities have been cited in support of this view, and 
the leading case from 13 Mass., 278-9, arose upon a tax 
levied to pay for the defence of the town of Fairhaven 
in 1814, during an open war between the United States 
and Great Britain. The enemy were on the coast, in sight 
of the town, which was greatly exposed to their ravages, 
and they were laying waste and destroying the dwellings 
of the people on the coast, and the inhabitants of the 
town thought it necessary, and voted unanimously to raise 
the tax for the purposes of the defence, the plaintiff him- 
self not, however, being present at the meeting. The court 
held that tax illegal and unauthorized. It was argued in 
that case as in this, that having the power to levy taxes 
for certain purposes, “and for other mecessary charges 
arising within the same town,” gave the right to levy it 
for this. Thecourt ruled otherwise, although in the opin- 
ion, after deciding the tax illegal, they say that the erec- 
tion of town halls and market houses may come under 
the term necessary town charges, but they did not so decide. 
The case before us is one where the authorities are limi- 
ted to the ordinary current expenses—that is, the usual, 
customary, running, passing expenses of the city. 

If the act of 1874 is not restrictive of this power by the 
mayor and council, it is to be remembered that in 1876 
another act was passed authorizing them to adjust and 
settle their bonded indebtedness, that is, compromise with 
their creditors and execute new bonds. In this act it is 
declared that it shall not be lawful to contract any other 
debt except for current expenses so long as the bonds re- 
main unpaid. The ordinary construction of this clause 
would be that the city should incur no other obligation to 
pay money except for the current expenses. But again 
it is said that contracting to construct these buildings is 
not creating a debt, if the city have the money. A debt 
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is that which one person owes to another, whether money, 
goods or services—something due. It may be that whilst 
the bondholder has no right and could not legally object 
to such a construction of this act, the tax-payer might, as 
he was a party thereto, having rights, as well as liabilities 
thereunder, and could claim to hold the taxing power to 
current expenses. He isthe party seeking protection in 
this bill, and his appeal is not so much that a mew debt 
shall not be created, as that the mayor and council shall 
be restrained from exceeding the limit of their power. | 

But over and above all this comes the constitution, and 
declares among other things that no county, municipal 
corporation or political division of the state shall incur any 
new debt, except for a temporary loan to supply casual 
deficiencies of revenue, without the assent of two-thirds 
of the qualified voters thereof. 

It is admitted that a mew debt could not be incurred ex- 
cept as above provided. Then the question is, whether 
a city can levy a tax with which to pay a future liability 
that it could not legally incur. If the right exists to 
make the contract, the time when the payment is to be 
made is wholly immaterial; it neither enlarges the power 
nor changes the nature of the liability. It is the incur- 
ring a new debt, whether paid when the work is done, or 
five years thereafter; it isa debt from the making the 
bargain until paid, be that when it may. 

To say that for a new debt to be incurred, with which 
to build a town hall, without first submitting it to the 
people, would be unconstitutional, and to say that the 
levy of a tax to build a town hall without submitting 
that to the people would be constitutional, does not seem 
to me to be either law or logic. This provision in the 
constitution was to give the tax payers the right to say 
whether the expenditure should be made, and to require 
their assent before the taxes should be laid for such ex- 
penditure. 

There was no error, in my judgment, in granting the 
injunction. 
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TAYLOR ef al. vs. CENTRAL RAILROAD. CENTRAL RAIL- 
ROAD ws. TAYLOR ef al. 


[Jacxson, Chief Justice, being disqualified in this case, Judge UnpERWOop, of the 
Rome circuit, was appointed to preside in his stead.] 


1. The rulings of the court on exceptions of law to a master’s report 
do not form grounds for a motion for new trial after verdict. They 
may be assigned as errors in the same bill of exceptions which 
brings up the refusal of a new trial, if it be tendered within the 
proper time after such rulings are made. Otherwise exceptions 
pendente lite maybe filed, and error assigned thereon after final 
termination of the case and bill of exceptions taken to the final 
judgment therein. 

(a.) That rulings of the court on exceptions of law to a master’s 
report are set out as grounds for a new trial, will not work a dis- 
missal of the writ of error if there are other grounds of the motion 
or assignments of error. The result will be merely to exclude from 
our consideration such allegations of error. 

2. Errors in a decree give no ground for setting aside the verdict on 
which it is based, and granting a new trial. Such errors are cura- 
ble by direct exception thereto. 

3. The verdict was not contrary to law or the evidence. 

4. Under the facts of this case the amount of the decree against the 
Central Railroad was right. 

5. Upon payment of the amount found against the railroad company 
on account of its title under a bill filed to settle its rights to certain 
property in litigation, it was entitled to a perpetual injunction to 
prevent further disturbance thereof, and to have the title confirmed. 


Equity. Practice in Superior Court. Practice in Su- 
preme Court. Before Judge SIMMONS. Bibb Superior 
Court. October Adjourned Term, 1880. 


Reported in the decision. 


JoHN C. RUTHERFORD; JOHN caieoasmecsd a. He. 
JEMISON, for Taylor e¢ ai. 


A. R. LAWTON; R. F. LYON, contra. 
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° 

These were bilis of exceptions respectively brought by 
the parties below, Henry M. Taylor, the respondent 
below, excepting by his bill to the judgment of the court 
in refusing a motion for a new trial in said cause, the 
Central Railroad and Banking Company filing their ex- 
ceptions to certain alleged errors committed by the court 
in entering a decree on the findings of the jury on excep- 
tions filed to the auditor’s report on the trial in the court 
below. By consent the two causes are before us, upon 
cne hearing, embracing both cases. 

The following is a brief summary of the cases tried, as 
presented by the record: In 1872 Lowe, as trustee for 
Mrs. Sarah Caldwell and her children, brought his action 
in Bibb superior court to recover of the Central Railroad 
and Banking Company lot No. 3 in square 44 in the city 
of Macon, containing one-fourth of an acre of land. 
This lot is one of a block of four lots, to-wit, 1, 2, 3, 4, in 
square 44, on which is situated the general passenger car- 
shed in said city. 

In 1874 Henry M. Taylor also commenced his action 
of ejectment in Bibb superior court to recover of the same 
defendant the possession of the same lot with mesne 
profits. 

After these several suits, the Central Railroad and Bank- 
ing Company filed their bill in chancery against Lowe, as 
trustee, and Henry M. Taylor, plaintiffs in the two actions 
in ejectment, for injunction, relief, etc., in which various 
equitable defenses are set up against a recovery in said 
suits in ejectment, and seeking a perpetual injunction 
against said common law suits, and also a decree confirm- 
ing and settling the title held by said company to the 
premises in dispute. 

The several answers were filed by the respondents to 
this bill, and by a consent decree, Lowe, trustee, one of 
the parties, plaintiff in ejectment, and said Central Rail- 

v 67—9 





124 SUPREME COURT OF GEORGIA. 


Taylor e¢ ai. vs. Central Railroad—Central Railroad vs. Taylor ef al. 


road and Banking Company settled and compromised the 
litigation pending between them, and the cause proceeded 
no further as to them. On an amended bill and answers 
thereto, as well as to the original bill, all the pleadings, 
consisting of the original bill, amended bill, answers and 
amended answers between the Central Railroad and Bank- 
ing Company and Henry M. Taylor and Elizabeth K. 
Taylor, as administratrix of William Taylor, were, by or- 
der of the court, submitted to a master to inquire and 
investigate the issues of law and fact and make a report 
on the same, both as to the law and facts. In due time 
the master made his report, both as to the law and facts 
as set forth in the record, and embracing twenty-one 
distinct issues, reported thereon. To this report of the 
master the Central Railroad and Banking Company filed 
a number of exceptions as to matters of fact. 

Henry M. Taylor, the respondent below, likewise filed 
various exceptions as to matters of fact, as reported by 
said master, all of which were disallowed by the jury 
except the tenth exception, which was stricken by the 
court, and the twelfth exception, which was held to be an 
improper exception for the jury, but was for the court. 
Henry M. Taylor likewise filed various exceptions of law 
to the master’s report, which were heard and tried by the 
court before the exceptions filed to the facts were tried 
by the jury. After the trial on the exceptions of law 
by the court, the exceptions filed to the questions of fact 
were submitted to and tried bya jury and a verdict ren- 
dered sertatim on each. The defendant, Taylor, filed no 
exceptions directly to the judgment of the court, pro- 
nounced on the exceptions as to matters of law on said 
report, submitted to and tried by it, but on the return of 
the verdict by the jury on the variousexceptions filed on 
the facts, moved for a new trial, not only on the alleged 
errors committed by the jury in their finding of the facts 
and the rulings of the court in admitting and excluding 
evidence and charges made on said trial before the jury, 
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but also embraced in said motion for new trial various 
grounds of alleged error by the court on the exceptions of 
law filed to the master’s report, and which were heard and 
adjudged by him before the exceptions on questions of 
fact were submitted to and tried by the jury. 

The court below overruled the motion for a new trial, 
and Taylor, by bill of exceptions, filed on the refusal of 
said motion, now seeks not only to review the errors al- 
leged to have been committed on the trial before the jury 
by the court and jury, but also to review the alleged errors 
the court may have committed on the questions of law 
on the master’s report excepted to and submitted and 
tried by the court and passed upon before the exceptions 
on the facts were submitted to the jury. 

1. On the calling of the case the defendant in error, the 
Cential Railroad and Banking Company, moved to disms 
the bill of exceptions filed by Henry M. Taylor, because 
there was no error assigned according to law and the practice 
of the courts, as to the questions of law on the master’s 
report heard and determined by the court. It appears 
from the record that all matters of law and fact were re- 
ferred to a master who, on investigation had, made a report 
thereon. To this report Henry M. Taylor filed fifteen 
exceptions of law, and also various exceptions of fact. 
The complainant below also filed various exceptions of 
fact. The exceptions of law were heard and determined 
by the court adversely to Taylor. The exceptions of fact 
were submitted to and tried by a jury and a verdict ren- 
dered seriatim on each. The defendant Taylor filed no 
exceptions to the judgment of the court directly as to the 
matters of law, but moved for a new trial, and in said mo- 
tion for new trial assigned error on the rulings of the 
court, disallowing the exceptions of law filed to the mas- 
ter’s report, and also to the errors on the trial before the 
jury in their finding upon the issues made upon exceptions 
of fact. The court overruled the motion for new trial and 
the bill of exceptions is brought here by Taylor to review 
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the judgment of the court overruling the motion for new 
trial. 

It is insisted that questions of law springing out of a 
master’s report are separated, kept apart, and tried apart, 
and by a different tribunal, from exceptions of fact—the 
first by the court, the latter by a jury, and that the motion 
for anew trial applies alone to the trial had before the 
jury and the verdict rendered by it. Graham on New 
Trials; Tidd’s Pr., 903-4-5, e¢ seg.; 2d Danl. Ch. Pr., 26, 
840-43, 1085; Code, §§$3711, 3721; Acts 1853-4, p. 46. 

The trial before the jury was alone on matters of fact 
‘stated in the exceptions, but in aid or correction of the 
master’s report in the particulars complained of, and these 
were unmixed with issues of law, and the effect of their 
verdict was to correct such errors of the master or to con- 
@rm his report of the facts as made. And on the facts 
so ascertained the chancellor made up the decree of the 
court, and that decree embraces and disposes of all ques- 
tions of law that are involved or flow from such facts af- 
fecting the rights of either party in the controversy under 
the law, and if the decree is erroneous in the application 
of the law to the facts, or a misconstruction or misappre- 
hension of the facts, or otherwise, it cannot be corrected 
or reached by a motion for new trial, but by exceptions, 
writ of error, etc. 

It is well settled that a motion for a new trial will not 
lie for errors in the decree or rulings of the court when 
disconnected from the trial before the jury. 62 Ga., 154; 
b., 223; Price vs. Lathrop & Co., 66 Gu., 545; 59 Ga., 
25; 47 /0., 414. The only exceptions founded on the 
finding or error of the jury are that the verdict was con- 
trary to the evidence and the law. 

In contemplation of law there are two trials involved in 
the exceptions of law and fact filed to a master’s report, 
one before the judge on the questions of law; one before 
the jury on the exceptions filed on the facts. The excep- 
tions of law tried by the judge may not be heard at the 
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same term as the other, and the one necessarily precedes 
the trial of the other. The errors of the judge on his 
‘trial of the exceptions of law must, in our opinion, be re- 
viewed directly by exceptions thereto, writ of error, etc. ; 
or, if the final trial is not had at that term on the facts, by 
filing exceptions pendente lite to such rulings, properly 
certified and placed upon the record during the term, to 
await the final disposition of the case; and at its final ter- 
mination they can be brought by writ of error to this 
court and error assigned thereon, and a reversal or new 
trial may be had thereon when it is manifest that such er- 
roneous decision of the court has or may have affected, 
the final result of the case. Code, $4250. We are of 
opinion that this course will more correctly conform to 
the practice in chancery proceedings, and be in harmony 
with the decisions made by this court on kindred ques- 
tions that have arisen. We do not think, however, that 
the attempt to embrace the assignments of error on the 
trial before the court of exceptions, based upon questions 
of law in the motion for new trial, and exceptions thereon, 
should operate to the dismissal of the writ of error. 
These assignments of error on the judgment of the court 
on the trial before him on questions of law, not having 
been properly brought before this court in this motion 
for new trial, cannot, we hold, be considered by the court, 
but the plaintiff in error will be limited to such assign- 
ments of error as are properly embraced in his motion for 

new trial. The motion to dismiss the bill of exceptions 
_ is therefore overruled. 

We do not mean to say that these exceptions to the 
decision of the judge on exceptions of law may not be 
embraced in the same bill of exceptions that brings up 
the motion for new trial, but that the exceptions must be 
made directly to the rulings of the court, and they cannot 
properly be embodied in the motion for new trial, as they 
are foreign to, and independent of, said motion. 

The third ground of the motion for a new trial is be- 
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cause the court erred in overruling each and all of the 
fifteen exceptions of law filed by Henry M. Taylor to the 
master’s report. This ground, under the ruling just made, - 
cannot be considered by the court. 

So, likewise, the fourth ground of the motion for new 
trial was one of the exceptions of law to the master’s re- 
port, stated in the fourteenth exception tried by the court, 
and is not the subject of review on assignment of error 
in refusing a new trial. 

The same rule excludes from our consideration the fifth, 
sixth and seventh grounds of the motion, because they 
are upon matters of law, contained in the fourth and 
sixth exceptions of law, and passed upon by the court on 
the hearing before him, and not the subject of review in 
this bill of exceptions filed, as this is, on motion for new 
trial. 

We cannot see that the requests to charge, as set forth 
in the eighth ground of the motion for new trial, were 
illustrative or applicable to any of the issues of fact be- 
fore the jury. They were questions of law decided by 
the judge, and not properly before the court for review. 

2. The ninth and eleventh grounds of the motion are 
exceptions founded on errors in the decree and cannot 
be heard, as has been ruled by this court, ona motion for 
new trial. 

Neither was there error in the court excluding certain 
allegations in the pleadings to be used as evidence, and 
errors of the judge on the issues of law decided by the 
judge, as are complained of in the tenth ground of the mo- 
tion, as they were not relevant or pertinent to any issues 
of fact on trial before the jury. So the twelfth ground 
of the motion, on error in rulings of the judge on the issues 
of law, is excluded by reason of the exceptions not having 
been properly before this court. 

3. There remains, therefore, the question, was the ver- 
dict contrary to evidence and contrary to law? 

A prime question in this case is whether William Taylor, 
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the father of the respondent, Henry M. Taylor, and under 
whom he claims as heir at law, had a fee in the premises 
sued for, or did he have only a life estate ? . 

Luke Ross owned this lot, and on the 4th November, 
1831, conveyed it to “H.-G. Ross, in trust for Sarah 
Griffin, since Caldwell, during her life, and at her death to 
such child or children, or their heirs as may be then liv- 
ing.” Henry G. Ross, trustee, by an order of the judge of 
the superior court of Bibb county, in 1848, conveyed the 
title ta Washington. The children of Sarah Griffin were 
no parties to the petition under which this order was 
granted, either directly or indirectly, and as their title could 
only vest after the death of their mother, Sarah Griffin, 
were not affected by the order or sale under it. Hence, 
Washington only acquired the title of Sarah Griffin, which 
was her lifeestate. From Washington the title came down 
by regular links or deeds to William Taylor, the father of 
Henry M. Taylor, he only acquiring the title held by Wash- 
ington, to-wit: the life estate of Sarah Griffin; and as 
against these remaindermen, the children of Griffin, no 
prescriptive title could be acquired by Taylor, since Sarah 
Griffin was still in life. 55 Ga., 506; Frank vs. Berkner, 
September term, 1881. 

William Taylor, then, at his death owned the life estate 
of Sarah Griffin to this property. William Taylor at his 
death left a widow and four sons who were his heirs; one 
died an infant, leaving the mother and three sons. The 
mother parted with her share when she sold the whole lot 
to complainant, and which was sought to be consummated 
by the sale by the sheriff. Under that sale, complainant 
went into possession, and thereby by prescription acquired 
her one-fourth interest, and the other two-fourths of the 
two other children passed also to the complainant by their 
laches to sue or acquiesence in the sale, and this ripened into 
a prescription as against themin favor of complainant— 
leaving Henry M. Taylor one-fourth interest. It further 
appears from the sale of this lot by Mrs. E. K. Taylor to 
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the complainant, that with the proceeds of the sale she 
paid various debts of the estate of her intestate, William 
Taylor, and invested balance in other real estate in the 
city of Macon for the estate—which was exchanged, sold 
and re-invested again and again—and upon these facts the 
jury found “that all of said sales, purchases and changes 
of property, commencing with that of the Kellingworth 
lot, was for the benefit of said estate, and the heirs at 
law thereof, and of which they received the tull benefit 
and use, and the same was more than full compensation to 
the heirs at law and creditors of said estate for lot three in 
square forty-four.” 

If, then, William Taylor acquired only the life estate of 
Sarah Griffin to the lot in dispute, and the same was sold 
by his administratrix, and from the proceeds of said sale, 
the debts of the estate were paid and the heirs at law 
and the estate received the benefit thereof, in part, 
then on accounting as by the verdict and decree found for 
the amount found still to be due to Henry M. Taylor for 
his share thereof then in equity we think that the title of 
the complainant shoulc be confirmed and the suit to re- 
cover the premises should be perpetually enjoined. 

The judgment of the court overruling the motion for a 
new trial is affirmed. 

4. To the decree of the court rendered on the finding 
of the jury, the complainant, the Central Railroad and 
Banking Company filed their exceptions, and which by 
writ of error are brought here for review. 

The exceptions are: 

That the court erred in decreeing, under the finding of 
the jury, that Henry M. Taylor should recover of the Cen- 
tral Railroad and Banking Company the sum of eight hun- 
dred and eighteen dollars and seventy-five cents as being 
one-fourth of the value of the premises for rent after de- 
ducting two hundred dollars received, and the sum of 
seven hundred and seventy-five dollars and ninety seven 
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cents as interest from the Ist day of October, 1854 to the 
ist of December, 1880. 

That the court erred in decreeing in favor of said Tay- 
lor against said Central Railroad and Banking Company the 
sum of three dollars and twelve and one-half cents per 
month from the 1st December, 1880, during the life of 
Sarah Caldwell. 

That the chancellor should have decreed that the suit of 
Henry M. Taylor against the Central Railroad and Banking 
Company should be perpetually enjoined, and that the 
title and possession of said Central Railroad and Banking 
Company of lot No. 3, in square 44, shall be good and 
valid against said Henry M. Taylor and Elizabeth Taylor, 
the administratix. 

Was the decree of the court right when rendered on 
the verdict in favor of Henry M. Taylor against the Cen- 
tral Railroad and Banking Company for one-fourth inter- 
est of the rent of the premises from October, 1853, to 
December, 1880, with interest? The master so reported 
in the twenty first finding. He fixes the amount of rent 
due Taylor at $818.75, after charging him with the amount 
($200.00) he had received from the estate. 

In the sixth exception, as to matter of fact reported in 
the nineteenth ground by the master, the complainant 
said “that he (the master) should have found, and so re- 
ported under the evidence, that Henry M. Taylor had re- 
ceived his full share of said estate and had accepted what 
he received in lieu thereof, had ratified the same, and 
was barred now from making claim for lot 3, square 44.” 
This exception on the trial was disallowed by the jury, 
and the master’s report on this nineteenth ground was 
affirmed. In this nineteenth ground of the master’s re- 
port thus affirmed by the jury, the master reported: “TI 
find that the said H. M. Taylor received from the admin- 
istratrix of William Taylor a portion of the estate which 
was realized from the investment paid by complainant to 
E. K. Taylor, administratrix, for the lot in dispute, and 
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that he should account to complainant for his share of 
said interest in the property received by him, being one- 
fourth of the same.” 

In the twentieth finding of the master he says: “I 
find that the value of said life estate of Sarah Caldwell 
(formerly Griffin) in lot 3, square 44, since October, 1853, is 
worth $12 50 per month, one-fourth of which isthe interest 
of the said H. M. Taylor.” To this finding of the master 
complainant did not except. Exceptions to it were filed 
by Taylor, and the exceptions were disallowed by the jury; 
so this report by the master stands affirmed. 

The twenty-first finding of the master was as follows: 

Value of lot from October, 1853, to December, 1880, 
$4,075.00; one-fourth interest of H. M. Taylor, $1,018.75. 
Less amount received from estate, $200.00. Amount of 
rent due H. M. Taylor, $818.75. 

To this report of the master complainant excepted, and 
on the trial of same the excéption was disallowed by the 
jury, thus affirming the master’s report. 

So, as to the twentieth finding by the master, complain- 
ant excepted that the master erred in finding that Henry 
M. Taylor was entitled to one-fourth of Mrs. Caldwell’s 
life estate in the lot which was disallowed by the court, 
as a question for the court, and not excepted to. 

In view of these findings by the master and their affirm- 
ance, on exceptions taken, by the jury, we see no error 
in the court in decreeing, as he has done, in favor of H. 
M. Taylor as to the recovery in money principal $818.75, 
with interest, as set forth in. the decree, or the sum of 
three dollars and twelve and one-half cents per month 
rent during the life of Mrs. Sarah Caldwell. 

5. As to the other exceptions to the decree, we adjudge 
that the complainant below is entitled to have the decree 
amended by decreeing that the suit in ejectment of H. M. 
Taylor vs. The Central Railroad and Banking Company 
for lot 3, in square 44, should be perpetually enjoined 
(now in Bibb superior court), and further, that on the pay- 
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ment of the sums recovered that he should decree that the 
complainant’s title to and possession of lot 3, in square 
44, shall be good and valid against Henry M. Taylor and 
Elizabeth Taylor, administratrix of William Taylor. 

Let the decree be amended in conformity with this 
judgment.. 

Judgment in first case affirmed. Judgment in second 
case reversed, with directions. 


HARGRAVES vs. LOTT eé¢ ai. 


1. A bequest to a slave which took effect by the death of the testator 
during the existence of slavery in the state of Georgia, was void. 

2. The judgment of the court of ordinary admitting the will to pro- 
bate does not affect the rights of a legatee under one of the items. 


Wills. Estates. Title. Judgments. Res adjudicata. 
Ordinary. Before C. P. GOODYEAR, Esq., Judge pro hac 
vice. Ware Superior Court. April Term, 1881. 


John Hargraves died testate in the year 1857. By his 
last will, made June roth, 1856, he devised to J. M. Har- 
graves his entire estate, and in the event the devisee could 
not inherit, he devised said estate to John Denton and 
William Denton. The devisee, J. M. Hargraves, at the 
time the will was made, and at the death of the testator, 
was a slave. The will was admitted to probate in 1857. 
In 1878 J. M. Hargraves filed his bill against Lott e¢ a/. 
It alleged that complainant became of age in 1876; that 
he was entitled to the estate; that defendants had colluded 
with the executor, and had wrongfully obtained possession 
of a large part of the estate; and that the executor had 
died insolvent in 1876, and there was no administration on 
his estate. The prayer was for account, etc. 

Defendants pleaded, among other things, that at the 
time of the testator’s death the complainant was a slave, 
and the devise to him was void. Complainant demurred 
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to this plea on the ground that it attacked collaterally the 
judgment of the court of ordinary admitting the will to 
probate. The demurrer was overruled. Defendants an- 
swered. On the trial, the jury found for defendants. 
Complainant moved for a new trial, which was refused, 
and he excepted. 


P. B. BEDFoRD; T. J. IvEY ; S. W. HITCH, by HARRI- 
SON & PEEPLES, for plaintiff in error. 


G. J. HOLTON; J. C. NICHOLLS, for defendants. 


JACKSON, Chief Justice. 


1. The controlling question made in this case is whether 
a slave can take a devise or bequest under a will made 
and taking effect by the death of the testator during the 
existence of slavery inthe state of Georgia, and prior to 
the late war. 

That question is not open with us. 30 Ga., 161; 46 /0., . 
399; 58 /é., 118. Under the principle clearly ruled in 
those cases the bequest is void. 

2. The judgment of the court of ordinary that the will 
be admitted to probate, does not affect the question of the 
right of complainant to the property devised, especially 
as the testator directs in the will where it shall go in the 
event that complainant cannot take under the laws of the 
state. 

Judgment affirmed. 


McCARTHUR & GRIFFIN vs. MATTHEWSON & BUTLER. 


1. To entitle complainant to enter a court of equity to seek relief 
against trespassers on land, it is not necessary to show a perfect 
title thereto. A prima facie title is sufficient in the absence of a 
better outstanding title. . 

. Where it is sought to set aside deeds made by an administrator, as 
well as the grant of administration, on the ground that they were 
both fraudulently procured, he is a necessary and substantial party, 
and the bill may be filed in the county of his residence. 
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3. A billto set aside and cancel a deed is not such a suit respecting 
titles as must be brought in the county where the land is situated. 

4. Equity has jurisdiction to set aside a judgment granting letters of 
administration, where such judgment was obtained by fraud. 


Equity. Injunction. Title. Jurisdiction. Judgments. 
Administrators and Executors. Before Judge SNEAD. 
Richmond County. AtChambers. October 5th, 1881. 


Reported in the decision. 


RoBERTs & DeELacy; L. A. HALL; BARNES & Cum. 
MING, for plaintiffs in error. 


J.S. & W. T. Davipson; KipBEE & MARTIN, for de- 
fendants. 


SPEER, Justice. 


Matthewson & Butler filed their bill for injunction, re- 
lief, etc., in Richmond superior court against Michael 
McDonald, administrator upon the estate of James Mc- 
Donald,of Richmond county,a non-resident intestate of this 
state, Walter J. McArthur, of Montgomery county,and 
John W. Griffin, of Dodge county, in which by the bill, an- 
swer, and evidence submitted on the hearing for an in- 
junction, etc., the following history of the case is made to 
appear: 

In the year 1818 the state of Georgia granted to Mc- 
Donald, Pope & Co., of Richmond county, Georgia, about 
178 or 180 lots of land, each containing 202} acres, all lying 
in what was then Wilkinson county. It nowhere appears 
who composed the firm of McDonald, Pope & Co. It appears 
that Pope removed from Richmond county to Jackson 
county, Florida, about 1820, and married there in 1823. 
That at the time of his marriage he had in his possession 
all of the original plats and grants to the lots aforesaid, 
and so held them till he died in 1837 in Florida. His 
widow had heard him say he was one of the firm of Mc- 
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Donald, Pope & Co., and did business in Richmond 
county. That he always claimed to be sole owner of the 
lots. That Pope left surviving him said widow and a 
number of children, and they continued to hold the plats 
and grants until turned over to these vendees, believing,as 
the heirs at law of said Pope, they were the sole owners of | 
these lots. That, by powers of attorney duly executed 
6th December, 1852, and 4th January, 1858, the widow 
and children, then in life and all of age, authorized W. S. 
Pope, Jr., to sell and dispose of all of said lots, and to 
convey them in fee simple and give warranty titles; that 
under these powers Pope, Jr, for himself as an heir at law, 
and as attorney in fact for his mother, brothers and sisters, 
sold and conveyed 137 of said lots, aggregating 27,7424 
acres, by warranty deed of June 2oth, 1860, for $4,110.00, 
to W. W. Harrell, J. J. Hamilton, Oren C. Horn and Sea- 
born M. Manning, then of Pulaski county, Georgia, and 
delivered tothem the plitsand grants. At that time said 
lots lay in Pulaski, Laurens and Telfair counties. That 
the price paid was all the lands were worth, and the sale 
was in good faith-—one party believing he was conveying, 
and the others that they were buying, an absolute title. 
The deed and the powers of attorney were duly recorded. 
The other evidence of Hamilton and others corroborated 
the good faith of the purchase. These vendees sold some 
* of the lots to persons who went into possession and are 
still in possession. They also went into possession of some 
of said lots, improved them, and still hold possession. 
On July roth, 1863, Harrell and his co-vendees sold by 
warranty deed to G. H. McLaughlin & Co., a firm of Rich- 
mond county, Georgia, for $34,931.25, 115 lots of this 
land, aggregating 23,2874 acres. The price paid was all 
the land was worth at the time. The sale was in good 
faith by each party, each supposing an absolute title 
passed. 

McLaughlin & Co’s. deed was recorded in Laurens 
county, in Pulaski and Telfair counties in 1866, and they 
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have paid taxes on said lands since. The county of Wil- 
kinson w’as sub-divided, and other counties formed of it and 
other counties. February 15th, 1866, McLaughlin & Co. 
by warranty deed, sold 18 of these lots to L. S. Dunn, of 
New York. In July, 1868, G. H. McLaughlin died, hav- 
ing devised all of his estate to his sister, Mrs. Sarah V. 
Butler, one of the complainants. J. O. Matthewson, the 
other complainant, constituted the other member of the 
firm of G H. McLaughlin & Co. Matthewson & Butler 
sold sundry lots to various persons, whose names and 
prices paid are set forth in the bill, who went into posses- 
sion, and still hold possession. They appointed Harrell 
their agent, who looked after said lands, who sold some 
and leased others. 

' With full knowledge of all these facts, McArthur & 
Griffin, a firm doing a lumber and real estate business at 
Eastman, in Dodge county, and composed of respond- 
.ents, W. T. McArthur, of Montgomery county, and John 
W. Griffin, of Dodge county, conceiving that they had 
discovered a flaw in the title conveyed by the Popes, sent 
John W. Griffin, in 1879, to Augusta to work up the case. 
He went first to Mr. John McDonald, a cotton merchant, 
and a member of an old family in Augusta, but finding 
he would have nothing to do with it, he hunted further 
and finally found Michel McDonald, an Irishman, who 
came to Augusta in 1857 as a barrel maker, and who is 
now about 47 years old. After questioning him, and 
being told that he had several brothers, one named James; 
none of whom he ever saw but once, and that was in New 
York, and that he only saw them then for about ten min- 
utes, and had never even heard of them since, Griffin in- 
formed him that he had struck the right man, and invited 
him to go with him to the hotel where he (Griffin) was 
stopping. When there, Griffin told McDonald that he 
knew where there was some land belonging to his brother 
James, and offered him $400.00 for his interest. Upon 
condition that it was all right and would get him into no 
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scrape, McDonald accepted. A formal contract was then 
drawn up, dated February roth, 1879, and signed by 
McDonald and Griffin, whereby the former agreed to take 
out letters of administration upon the estate of James 
McDonald and then to sell “whatever title the court of 
ordinary would authorize him to convey” to John W. 
Griffin, or to such person as he might designate, and for 
such sale to receive $400.00, and John W. Griffin to pay 
all the costs of administration. In pursuance of this conspi-. 
racy, McDonald, on April 5th, 1879, with $15.00 sent him 
by.McArthur & Griffin, went to Dodge county, and was 
then by McArthur & Griffin taken to Montgomery county, 
where only five of the lots lay, and on April 7th, 1879, 
letters of administration were granted to him, and McAr-. 
thur & Griffin became sureties on his administrator’s 
bond in the sum of $1,000.00. The petition alleges that 
James McDonald died intestate about 1872. a non-resi- 
dent of Georgia, and possessed of about $400.00 in real 
estate. Appraisers were appointed, McArthur’s brother 
being one of them, and they appraised the estate April 
10th, 1879, as consisting of 176 lots of 202} acres, aggre- 
gating 35,640 acres at $25.00 per lot, estimating one-half 
interest at $2,200.00. McDonald, McArthur and Griffin 
returned to the latter’s office at Eastman, Dodge county, 
where McDonald, on April 8th, 1879, signed a deed as 
administrator on its face, dated May 6th, 1879, and pur- 
porting to be for the consideration of $2,212.50, whereby 
he undertook, in pursuance of an alleged order of the 
court allowing him to sell at private sale, to convey to 
McArthur & Griffin an undivided one-half interest in 172 
of said lots of the Pope land as the property of James 
McDonald, the alleged intestate, and lying in Laurens, 
Pulaski and Dodge counties. W. B. Whiden, the attest- 
ing notary public to this deed, being a clerk of McArthur 
& Griffin, and the other witness being Y. R. Griffin. 
McDonald then received a check from McArthur & Grif- 
fin for $400.00, as agreed upon in the contract of Febru- 
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ary loth, 1879, and came home. On June roth, 1879, 
Griffin came to Augusta and succeeded in getting 
McDonald, as administrator, to sign three other deeds, one 
covering 120 lots in Laurens, Dodge and Telfair counties, 
and purporting to be for $2,212.50 consideration, and one 
for 7 lots in Dodge county, purporting to be for $56.00 
consideration, and the third for 48 lots in Laurens, Dodge 
and Pulaski counties, and purporting to be for $1,000.00 
consideration. Four hundred dollars, however, and .ex- 
penses of administration, amounting, so far as shown, to 
about $60.00, is all that ever was paid. The deed pur- 
porting to be dated May 6th, 1879, was recorded in Dodge 
county only April Ist, 1880, and the $56.00 deed of June 
10th, 1879, was recorded in Dodge county March 25th, 
1880. The second deed for $2,212.50, of June roth, 1879, 
and the $1,000.00 deed of June roth, 1879, were both re- 
corded in Dodge county only September 30th, 1881, 
after the granting of the restraining order in this case, 
and two days before the hearing. McDonald has never 
made any returns as administrator, or done any other act 
than to sign the deeds, as he considered the whole matter 
closed after he received the $400.00, his understanding 
being that it was paid to and belonged to him for his in- 
terest in the land. He simply did whatever he was di- 
rected to do by John W. Griffin, in order to perfect his 
title to the interest sold. He never read any of the pa- 
pers, and had no idea how much land there was, or its 
value, but signed such papers as he was directed to sign, 
upon Griffin’s assurances that it was all right and would 
get him into no trouble, he (McDonald) believing that, at 
most, he was only selling a small quantity of wild land 
which no one claimed. As soon as he learned that the 
land was claimed by Matthewson & Butler, and that it 
consisted of many thousands of acres, he saw he had been 
led into a trap, and he determined to have nothing more 
to do with it, and made a full disclosure of the whole af.. 
fair. Under the deeds from McDonald, administrator, 
v 67—10e 
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McArthur & Griffin have taken possession of a large num- 
ber of complainants’ lots, and are daily leasing and rent- 
ing the same and appropriating the entire proceeds- 
They justify themselves upon the ground that as com- 
plainants have sold several of the lots, they proposed to 
take possession of enough to get even. 

In October, 1880, Griffin came to Augusta and tried to 
get McDonald to swear to returns, as administrator, so as 
to be discharged. But asthe returns were false, McDon- 
ald refused, and Griffin said as he was security on the 
bond he would make them himself. McArthur & Grif- 
fin do not pretend to dispute the circumstances under 
which the administration was procured, or the amount 
paid McDonald, but nevertheless swear they acted in good 
faith, and believed they were buying a good title to a one- 
half interest in the Popelands. They rely upon complain- 
ants’ inability, as they claim, to establish any title, and they 
produced many affidavits showing that some of the lots 
had never been occupied, and that some were held by per- 
sons who claim to hold adversely to complainants. Some 
of these affidavits are made by persons who actually hold 
under complainants’ vendees, and McArthur & Griffin are 
themselves in possession of some of the lots which they pur- 
chased from the complainants’ vendees. Since the open- 
ing of the Macon and Brunswick Railroad, passing directly 
through these lands, they have greatly appreciated in value 
for lumber and turpentine purposes, as well as for farming 
lands, and are reasonably worth from $200 to $400 per 
lot. Said lands are becoming daily more valuab‘e, and the 
increase is not calculable in dollars. Complainants have 
been greatly damaged by the trespasses committed, and 
constantly continued by McArthur & Griffin, and by 
reason of the cloud cast upon the title by the record of 
the before-mentioned administrator's deeds, have been, 
and are still delayed and hindered in the sale, use and enjoy- 
ment of the property. Griffin stated to Harrell, one of 
McLaughlin & Co’s vendees, that he (Griffin) knew 
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Matthewson had a good title to the Pope lands, but his 
object in getting out the administration was to make some- 
thing by buying or selling out. Griffin in 1876 or 1877, 
actually took Harrell, who at that time was acting as agent 
for Matthewson and Butler, to show him lots upon which 
squatters were settling. The lands owned by complain- 
ants lie now in the counties of Montgomery, Dodge, Tel- 
fair, Pulaski and Laurens. Defendant (McArthur) resides 
in Montgomery county, Griffin in Dodge county, and 
Michael McDonald, administrator, in Richmond county. 

Complainants therefore filed their bill in Richmond 
county, praying that the administration in Montgomery 
county by Michael McDonald be set aside, and declared 
vaid for fraud; that his deeds be likewise declared fraud. 
ulent, and be delivered up to be canceled as a cloud upon 
their title, and that he be required to account and pay over 
to complainants all moneys received by him from the sale 
of their lands. That McArthur & Griffin be restrained 
from further leasing and trespassing upon complainants’ 
lands, and that they account and pay for the damage already 
done, and be required to deliver up said deeds to be can. 
celed, as fraudulent, and as clouds upon complainants’ title 
and also to protect themselves, because of threatened suits 
against complainants upon their warranty deeds to lands 
already sold, because of the alleged McDonald title set up 
by McArthur & Griffin, and for general relief. The 
value of the half interest which McDonald pretended to sell 
in 1879 was reasonably worth $20,000.00, and yet McAr- 
thur and Griffin bought it for $400. It nowhere appears 
that the administrator has sold or disposed of the property 
in Montgomery county, about five lots in the eleventh 
district. 

It was by virtue of these five lots, lying in Montgomery 
county, that jurisdiction for administration was claimed 
in that county. The bulk of the property lies in Dodge 
county, where McArthur & Griffin do business. Harrell 
and the other vendors of G. H. McLaughlin & Co., also 
reside in Dodge county. 
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To this bill respondents demurred : 

(1.) Because the superior court of Richmond county 
has no jurisdiction to vacate a judgment rendered by the 
court of ordinary of Montgomery county, or to enjoin a 
legal proceeding therein. 

(2.) Because the superior court of Richmond county has 
no jurisdiction of respondents McArthur & Griffin, one a 
resident of Montgomery and the other of Dodge county, 
who are the only respondents against whom substantial 
relief is prayed. 

(3.) Because complainants have an adequate remedy at 
law. 

(4.) Because there is no equity in complainants’ bill. 

(5.) Because Richmond superior court has no jurisdjc- 
tion of respondents on the subject matter of the suit, as 
the lands do not lie in said county, and this suit is in re- 
spect to the title of said lands. 

(6.) Because the superior court of Richmond county 
has no jurisdiction of Michael McDonald as administra- 
tor, as such administration is in Montgomery county, 
Georgia. 

On hearing said bill, on the demurrer, answers and evi- 
dence, the court overruled the demurrer and ordered the 
injunction to issue. To which ruling and judgment re- 
spondents, McArthur & Griffin, excepted and. assigned 
the same as error. 

1. One of the main grounds relied on to sustain the de- 
murrer filed tothis bill, is that complainants have not set 
forth, either by their allegations or proof, a title to these 
lots of land, touching which said injunction is sought. 

The bill alleges that these lots of land were in 1818 
granted by the state to McDonald, Pope & Co. ; that Pope 
retained these grants during his life, claiming said lands 
up to his death in Florida in 1837. That he was one of 
the firm of McDonald, Pope & Co. After his death intes- 
tate, his heirs at law, consisting of his widow and children, 
then in life and all of age, by power of attorney duly re- 
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corded, in good faith and for full value, conveyed by war- 
ranty deed 137 of said lots, aggregating 27,742 acres of 
land, to Harrell, Hamilton, Horn and Manning, said deed 
being dated June 2oth, 1860, and at the same time delivered 
to them the plats and grants of said lots. 

The bill further alleges that on the roth July, 1863, 
Harrell and his co-vendees sold by warranty deed, in good 
faith and for full consideration, 115 lots of this land to 
McLaughlin & Co. (one of whom isacomplainant). Since 
said sale complainants have sold to various persons some 
of said lots in dispute, who went into possession, and are 
still in possession, and complainants have been controlling 
balance of said lots, and paying taxes thereon since their 
purchase to the present. As the demurrer admits these 
allegations to be true. we do not see why the complainants 
have not shown Prima facie at least such a title or inter- 
est in these lands as entitles them to a standing in court. 
A prima facie title is all that is necessary, at least untila 
better outstanding title is shown. Ina suit for an injunction 
complainants, on showing they have prima facie even an 
interest in the property, may maintain their bill. In 53 
Ga., 454 and 685, this court said “that a plaintiff in eject- 
ment might recover, though he may himself show no title 
to the jury against one who acquires possession subse- 
quently by a trespass without any lawful right whatever.” 
It is not necessary even in ejectment suits that plaintiff 
should have the entire title, much less in equity. An un- 
divided interest will support title. 3 Wall., and an equi- 
table title is sufficient to maintain or defeat an action. 39 
Ga., 91; 31 1b., 278; 30 Lb., §53, 652; 29 /b., 171, 485; 27 
Ib., 372; 26 /b., 132. A title which is apparently good is 
sufficient against a mere wrong-doer or trespasser. 3 
Wait, 13-20; 15 La., 76. Wedo not mean to be under- 
stood as holding that the complainants have established , 
by their evidence a good title, but we think the allega- 
tions in the bill, show they have prima facie such an in- 
terest in the property as entitles them to a hearing. 
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2,3. The demurrer further objects to the bill for the 
reason that the superior court of Richmond county has no 
jurisdiction over two of the respondents, and that McDon- 
ald’s residence gives no jurisdiction, since no substantial 
relief is prayed against him. The bill isto cancel a deed 
obtained, as is alleged, by fraud, and which casts a cloud 
over the complainants’ title, and is one peculiarly within 
the province of a court of equity. Fraud is the gravamen 
of this bill—it seeks to annul conveyances obtained by 
fraud, to set aside and relieve against judgments obtained 
by imposition, and for relief against certain fraudulent 
practices, which vitiate certain contracts of sale made by 
defendants. We hold the administrator is a necessary 
and proper party to such a bill. Itis his deed sought to 
be canceled; his fraudulent contract annulled, and his 
letters of administration set aside. It is his act which 
made possible the fraud committed; without his aid the 
fraud could not have been perpetrated. A deed obtained 
by fraud, which casts a cloud over complainant’s title, 
subjects him to future liability, or present annoyance, and 
the removal of which is necessary to his present protec- 
tion, will by a court of equity be decreed to be canceled. 
8 Ga., 459; 39 1., 533; 44 1b., 259; 27 1b., 336. 

It has been further ruled that a bill to cancel a deed 
and to set aside the same, is not such a suit respecting 
titles to land as requires it to be brought in the county 
where the land lies. 

We are of opinion, therefore, that there is substantial 
relief prayed in this bill against M. McDonald, of Rich- 
mond county, and that the court for this cause, in Rich. 
mond county, has jurisdiction over all the respondents- 
20 Ga., 645; 21 1b., 454; 34 1b., 53; 37 1b., 346; 61 Jd., 
121. 

y 4. One of the objects of this bill is to set aside the 
grant of the letters of administration by the ordinary of 
Montgomery county. To do this equity has jurisdiction. 
The judgment in such a case may be attacked for fraud, 
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and letters set aside,as has been decided in 9 Ga., 247; 37 
Ib., 265, and 57 /d., 43. 

These authorities cited, we think, are decisive as to the 
the grounds of demurrer to this bill, and we see no error 
in the judgment of the court overruling the same. 

Taking the bill, answers and voluminous evidence sub- 
mitted on the hearing of this injunction—recognizing the 
fact as we do under the law of this case, that it is one 
proper for the jurisdiction of a court of equity, that it 
is pending in a proper jurisdiction, and in passing upon 
the questions of fact that may be conflicting, the chan- 
cellor is entitled to a discretion in his judgment that we 
should not disturb, unless abused—and we may well let 
the judgment pronounced by the court below as to grant- 
ing this injunction remain until the final hearing of this 
cause before the tribunal appointed to pass upon the facts 
when therein presented. 

Let the judgment below be affirmed. 


HAMILTON et al. vs. THE GRANGERS’ LIFE AND HEALTH 
INSURANCE COMPANY. 


. To a suit by a corporation against one of its stockholders, the de- 
fendant may plead and recover as a set-off any sum of money ob- 
tained from him by fraud as a subscription to the stock; unless, 
being a subscriber, there are debts of the corporation unpaid, in- 
curred after his subscription, to the amount of the sum so paid, or 
greater. 

. If there were any errors in this case, they were immaterial, and did 
not hurt the defendants. 


Corporations. Stockholders. Set-off. Fraud. Debtor 
and Creditor. Before Judge UNDERWOOD. Floyd Supe- 
rior Court.. March Term, 1881. 


Reported in the decision. 


D. B. HAMILTON; JOEL BRANHAM, for plaintiffs in 
. error. 
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DABNEY & FOUCHE, for defendant. 


SPEER, Justice. 


The Grangers’ Life and Health Insurance Company sued 
D. B. Hamilton as principal, and Alfred Shorter as security, 
on a promissory note dated 8th of October, 1877, and due 
on the first day of January thereafter, for the sum of five 
hundred dollars. The suit was brought for the use of F. 
E. Davidson, and indorsed to him by said company. 

To this suit defendant filed the plea of general issue ; 
and also a plea of set-off, alleging an indebtedness on 
the part of the company to defendant in the sum of 
two hundred and fifty dollars, paid to it by defend- 
ant on account of subscription to stock in said com- 
pany on the 1oth of August, 1875, which defendant was 
induced to make and pay by the false and fraudulent rep- 
resentations of its officers and agents upon which he acted, 
and of the falsity of which he had no means of ascer- 
taining. The false and fraudulent representations were 
in substance as follows: 

That the Georgia department of said company was to 
have a charter, which had been refused by said company. 
That $100,000.00 had been therefor subscribed and actu- 
ally paid in at the home office. That of the $100,000.00 to 
be subscribed by each state department only ten per cent. 
thereof was to be called in, except to pay death losses, 
and not then until all the other assets of the company 
had been exhausted, and that non-negotiable, non-interest 
bearing notes were to be given for the remaining ninety 
per cent. of said department stock. That the reserve 
fund was to be loaned in the department. That the note 
sued on had been obtained by the home company surrep- 
titiously. That all the foregoing representations were 
untrue. That if they had been true the stock would have 
been at par, whereas it was worthless. 

That Davidson, the usee, before the pretended assign- 
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‘ment of the note sued on, had notice of the false and 
fraudulent representations. Defendant further pleaded a 
set-off of fifty dollars money expended by him in attend- 
ing to the business of the company. 

Further defendant pleaded, the company was a non-resi-. 
dent corporation,and the stockholders, including Davidson, 
were indebted to the company more than enough to pay 
all its liabilities, and the assignment was made with a view 
to defeat defendant’s rights against the company. Fur- 
ther, defendant pleaded, the company had no power to re- 
ceive subscriptions beyond the $100,000.00, the sum fixed 
by its charter, and that had been subscribed for and taken 
before defendant's subscription, and it was therefore null 
and void. 

Under the evidence and charge of the court the jury 
returned a verdict for the plaintiff for the sum of four 
hundred and forty-nine dollars and fifty-four cents prin- 
cipal, with interest and cost. 

The errors assigned are : 

(1.) The striking the last plea filed by the defendants. 

(2.) In excluding from the jury, as evidence, a letter 
written by defendant and others to the board of directors 
of the Grangers’ Life and Health Insurance Company, 
Mobile, Alabama, dated at Rome, Georgia, 20 June, 1876 
as set forth in the bill of exceptions. 

(3.) In excluding as evidence certain resolutions of the 
board ‘of trustees of toth November, 1877, at Rome, 
Georgia, defendant being one of them, on the report 
made by Hamilton on his return trip made from Mobile. 

(4.) In refusing to rule out the testimony of M. G. 
Hudson that related to an assignment. 

(5.) In not excluding from the jury a fi. fa. obtained 
in Floyd superior court against the Grangers’ Life and 
Health Insurance Company, dated 21st October, 1879) 
principal, $2,000.00; interest to judgment, $385.00, with 
a return thereon of nulla bona. 

(6.) The following portions of the charge of the court 
to the jury were also excepted to and assigned as error: 
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(a.) The defendant has the right to plead as a set-off 
any sum of money obtained from him by fraud, unless 
the defendant is a subscriber and paid the money as ten 
per cent. on a subscription for stock, and there are debts 
to the amount greater than $250.00 unpaid. 

(4.) If the subscription was obtained by fraud, and the 
fraud is proved as between the Grangers’ Company and 
the defendant, they could not recover it, unless ‘there are 
proved to be debts to as great an amount. 

(c.) If the defendant was a stockholder, and had an op- 
portunity of finding out whether or not the $100,000.00 
was paid by the exercise of due diligence, he can take no 
advantage of that. 

In reviewing the questions made, we need but inquire 
whether the rules of law excepted to and given by the 
court in charge to the jury, as set forth in the sixth 
ground, were correct and applicable to the case; for if they 
were then the errors assigned on striking the plea, and the 
exclusion of evidence complained of, did no harm to de- 
fendant, for the admission of the evidence, or retaining 
the plea, could not have availed as a defense. The evi- 
dence shows that this home company, located at Mobile, 
Alabama, and acting under a charter of that state, sought 
to organize branch departments in other states, and it was 
under this authority a department for this state was or- 
ganized at Rome, Georgia, and under said organization 
the defendant, D. B. Hamilton, became a subscriber to 
shares of stock, and on said subscription paid, as an in- 
stallment, the sum of two hundred and fifty dollars. Sub. 
sequently to this he obtained a loan from the department 
directors -of the company of the sum of five hundred dol- 
lars, giving Alfred Shorter as his security. The loan was 
made to Hamilton by the department directors as other 
loans. 

He testified: “I borrowed this five hundred dollars be- 
cause I knew I had been swindled by the company, and I 
wanted to be in a position to secure myself. I continued 
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acting with the directors until the company ceased to do 
business, in 1878.” 

The main and controlling question, therefore, in this 
case is, whether the charge of the court was right when 
he instructed the jury “that the defendant had the right 
to plead as a set-off any sum of money obtained from 
him by fraud, unless the defendant is a subscriber and 
paid the money as ten per cent. on a subscription for 
stock, and there are debts unpaid, due by the company to 
an amount greater than two hundred and fifty dollars.” 

When this case was before this court heretofore, 65 Ga.» 
750, it was held: “ The plea of set-off extends to all mutual 
demands existing between the parties at the date of the 
commencement of the action. Therefore money procured 
by the plaintiff from the defendant by fraud may be set off 
against a suit on a note for money loaned.” This, no 
doubt, as an abstract legal proposition, is correct, and was 
so ruled on a demurrer to a plea in this case, but the judge 
below held, and so instructed the jury, it would not apply, 
“‘and such set-off would not be available as a defense 
where the defendant was a subscriber for stock in the 
company, and he paid the money sought to be set off as 
ten per cent. on such subscription for stock, and there are 
debts due and unpaid by the company to an amount 
greater than the two hundred and fifty dollars. Wethink 
the exception to the rule made by the court is well founded 
in law. 

Stockholders who are sued to recover installments on 
stock due by them to the company, where it is insolvent; 
and owing debts, cannot protect themselves from such/ 
liability as to third persons, whatever may be the stipula-’ 
tion between the stockholders and the company, nor 
would a set-off be allowed for payments on such stock, 
though the stockholders may have been induced by fraud- 
ulent representations to subscribe for such stock, Thomp. 
on Liability of Stockholders, $168, and authorities there 
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cited. Paying calls on shares subscribed will estop an ori- 
ginal subscriber for shares from denying his liability for - 
future calls, for by thus contributing to the actual working 
capital of the company he becomes entitled to share its 
profits if any should be made, and, as a consequence, he 
becomes in case of a joint stock company a partner in 
the concern, and as such is liable to itscreditors. So one 
who, on the other hand, subscribes for stock in a company 
is a stockholder, although he may have failed to pay calls 
thereon. He cannot of course plead his own default in 
discharge of his contract. Neither will one who accepts 
shares in a company and receives dividends thereon be 
allowed to deny the validity of the shares. 

Asa general rule, one who participates in the profits of 
a corporation as a share-holder by receiving dividends, 
etc., is held liable to the creditors, and the equities or 
fraud attaching to his title are things with which the cred- 
itors have nothing to do. 

If a person purchase shares, or subscribe for the same 
and suffer his name to appear upon the books and take a 
part in the management of the corporation as director, or 
otherwise, he will not be allowed at the instance of a suit 
by creditors to impeach his own title. His title may be im- 
perfect, tainted with fraud. Equities may exist between 
him and the company, yet he will not be allowed to deny 
the truth of the representation he has made by his con- 
duct and disavow the ownership or the consequent liability 
when it ceases to be a benefit and comes to be a burthen. 
22 N. Y., 17. 

It was in full accord and harmony with these general 
principles that this court held in the case of Turner vs. 
The Grangers’ Life and Health Insurance Company, 65 Ga., 
649, that “Though subscription to the stock of an insu- 
rance company may have been induced by fraudulent repre- 
sentations, yet the subscriber cannot recover the amount 
paid if there are creditors to an equal or larger amount 
on debts contracted after his subscription. As to such 
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debts the funds of the corporation, including his sub- 
scription, are held in trust for their payment.” 

We recognize the rule given in charge by the court and 
excepted to as fully sustained by the case above referred 
to. And as the other assignments of error complained of 
could not affect or change this rule of liability of this 
plaintiff in error, under this view of the case, we 
deem unnecessary to pass upon them. Suffice it to say 
that plaintiff in error cannot escape his liability on this 
debt by reason of any of the defenses made in the record. 
Let him discharge the duty he owes to the creditors of a 
company of which he was an active and influential mem- 
ber, as appears from the record, by paying this debt. If 
he has individual grievances against others for fraud or 
misrepresentation, the courts are open to his complaints. 

Let the judgment below be affirmed. 


MADDEN ¢ al. vs. THE STATE OF GEORGIA. 


Where the defense of a criminal case rested largely on the doctrine of 
reasonable doubts, and the attention of the court was called to that 
feature of the case by a request to charge, even though the request 
as made may not have been strictly legal, yet it was the duty of the 
court to have charged the law on that branch of the case, and an 
entire failure so to do will necessitate a new trial. 


Criminal Law. Charge of Court. Before Judge WIL: 
LIS. Muscogee Superior Court. November Adjourned 
Term, 1880. 


Madden ef al. were indicted for robbery. The testi- 
mony for the state was to the effect that Madden snatched 
money from the hands of the prosecutor and Miller aided 
him in the transaction. The testimony for the defend- 
ants was to the effect that they won the money betting 
on a mode of drawing certain cards from among a num- 
ber of others. The counsel for the defendants asked a 
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charge on the subject of reasonable doubts, which it is 
unnecessary to set out in detail. The court refused the 
charge, and gave no charge on that subject. The jury 
found a verdict of guilty. Defendants moved for a new 
trial, which was refused, and they excepted. 


CAREY J. THORNTON; W. F. WILLIAMS, for plaintiffs 
in error. 


H. BUSSEY, solicitor-general, by JOHN PEABODY, for 
the state. 


> 


JACKSON, Chief Justice. 


The defendants were convicted of robbery and among 
other errors assigned is one that the presiding judge re- 
fused to give to the jury a written charge on the subject 
of reasonable doubts. 

Assuming that the request as made was not in all re- 
spects such as the judge should have given, yet as his 
attention was thereby called to the subject of reasonable 
doubts, and to the fact that the defendants rested their 
defense largely on this great principle of criminal law, it 
was his duty to give it to the jury substantially and clearly 
in his own language. But in the entire charge, which is 
spread out in full in the record, reasonable doubts are ig- 
nored, and the law of civil not criminal cases is given to 
the jury as the guantum of evidence necessary to convict. 

It was a case in which the law of reasonable doubts 
should have been given in charge, because the guilt of 
defendants of the crime charged turned on the testimony 
of one witness, while their theory of the case, to-wit, that 
they won the money by a trick at cards, was supported 
by more than one witness; and it was proper that the 
jury should have passed on the issue whether or not they 
were satisfied beyond a reasonable doubt that the state’s 
theory was the truth of the case. « 

We do not mean to say that they could not on the tes- 
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timony have found the verdict of guilty, and believed one 
witness and disbelieved all the others, and been satisfied 
beyond a reasonable doubt of the truth of the one and 
of the falsehood of all the others; but we do mean to say 
that it is for the jury to pass on that issue, and to weigh 
the testimony by weight of character and standing and 
all the circumstances of the case. Often one witness 
ought to outweigh a dozen, and no tribunal is so compe- 
tent to hold the scales as a jury of the vicinage; but in 
every criminal trial they should be instructed that in 
criminal cases they must be satisfied beyond a reasonable 
doubt that the weight on the side of guilt preponderates 
so as to exclude that doubt—not a mere vague, imaginary 
doubt, but a reasonable doubt growing out of the conflict 
of testimony, or springing rationally from the want of tes- 
timony. 

However bad these defendants may be, and their de- 
fense shows their characters, admitting the decoy and 
cheating of this man at cards out of his money, and thus 
violating the law, nevertheless they are entitled to be tried 
according to law, and we feel constrained to grant them 
a new trial for this error of the presiding judge. 

We see nothing else in the record which would have 
required or authorized this court to interfere. 

The judgment is reversed on the ground that the court 
erred in not giving in charge to the jury the law of rea- 
sonable doubts. See 56 Ga., 113; 59 /0., 457. 

Judgment reversed. 


THE MAYOR, ETC., OF SAVANNAH ws. CLEARY. 


1. The city of Savannah is bound to keep such banks or embankments 
along canals controlled and used by it asa part of its drainage 
system as will securely keep the waters of such canals within their 
channels ; and also te keep them open and in such order as to pro- 
tect the proprietors of adjacent lands, and todo this in such manner 
as to provide against the changes of weather which are a and 
ordinary at different seasons in that latitude. 
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2. If overflows and consequent damage resulted from allowing grass, 
weeds, or other obstructions, to remain in the channel of the canal, 
the city would be liable. : 

(a.) Norcould the city put obstructions in the canal for the purpose of 
repairing it in such way as to injure proprietors of adjacent lands. 

3. Extraordinary rain-falls against which the city by the use of care 
and caution could nut provide, if unmixed with negligence on the 
part of the city, will not create any liability for damages from over- 
flows caused thereby. But if the proximate or immediate cause of 
the overflow was negligence of the city in allowing the canal to be- 
come obstructed, the existence of extraordinary rainfalls will not 
relieve it from liability for damages. 

. An exception that the charge of the court as a whole has a tendency 
to mislead the jury and give them wrong impressions as to the facts 
proved, and presents wrong issues, is too general to be considered 
by this court. 

. To show the ownership by another than the city of a part of the 
bank of a canal is irrelevant, where the damage complained of was 
not at such place, but at a different portion of the bank, at some 
distance therefrom. 

. The verdict is supported by the evidence. 


Municipal Corporations. Damages. Negligence. Sew- 
ers. Evidence. Savannah. Before Judge CARSWELL. 
Chatham Superior Court. March Term, 1881. 


Reported in the decision. 

H. C. CUNNINGHAM, for plaintiffs in error. 

GRAYSON MANN; R. R. RICHARDS, for defendant. 
SPEER, Justice. 


William Cleary commenced his action for damages 
against the mayor and aldermen of the city of Savannah, 
on the 27th day of January, 1874—the amount claimed 
being $10,000.00. The suit was for damages sustained from 
the overflow of his lands and crops by the sewer waters 
of Bilbo canal, and of Perry street lane canal—two canals 
used by Savannah for the purpose of draining the city by 
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‘neans of sewersemptying intothem. Cleary planted two 
fields adjacent to said canals—one of fifteen acres, north 
of and next to the Perry canal, the other of eighty acres, 
east of and next to Bilbo canal. It was alleged that the 
crops of cotton.on the fifteen acre field, and the crop of 
oats, hay, sweet potatoes, corn, peas and straw on the 
eighty-acre field, as well as grass for pasturage of cattle 
(all in fine condition at the’ time), were totally destroyed 
by the overflows of said tracts of land by the waters from 
the said canals—and that the overflows occurred on the 
following dates, or about then: August roth and (8th, 
1871, and August 5th, 1872. Both fields were inundated 
with water from the said canals, in the month of August, 
1871, and only the fifteen-acre field in August, 1872—this 
fifteen acre field having been planted in cotton on both 
occasions. The declaration alleged that all the overflows 
were due to the insufficient banks and bad condition and 
repair of the Bilbo canal, and of Perry canal ; and, also, to 
the fact that both canals were not kept open and in such 
condition as to protect the proprietors of adjacent lands, 
but on the contrary, both canals were stopped up, and so 
obstructed and kept by obstructions placed therein by the 
city, that the water brought into the canals from the city 
sewers could not escape into the Savannah, river, as was 
formerly the case, but was necessarily emptied upon ° 
Cleary’s lands adjoining thereto, and overflowed the same. 
The declaration also alleged that the city was bound to 
keep said canals in order, so as to protect the lands of the 
adjacent proprietors from overflow, and so neglected its — 
duty as to unnecessarily cause the damage to plaintiff. 
The defendants pleaded the general issue; that it was 
not bound to keep the eastern bank of Bilbo canal in order 
or repair, so as to prevent overflow of, or damage to, the 
adjacent lands; also, that the city was not bound to pro. 
vide good and sufficient banks or dams on said eastern 
side of said canal, nor was it under any obligation to keep 
the same in good order or repair. 
v 67—11 
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On the trial of the cause, after hearing the evidence and 
receiving the charge of the court, the jury on returning 
into court rendered a verdict for plaintiff against the de- 
fendant for five thousand and sixty-seven dollars and fifty 
cents. 

The defendant then made a motion for a new trial on 
the following grounds : 

(1.) Because his honor, the judge, erred in charging the 
jury as follows: 

“It its conceded by the defendants, the mayor and al- 
dermen of the city of Savannah, that the Perry Street 
Lane canal and Bilbo canal are controlled by them as a 
part of the sewerage and drainage system of the city of 
Savannah, and I charge you that they were required by 
law to keep such banks or embankments along said canals 
as would securely keep the waters within the channels of 
said canals, and to keep them open and in such order as 
to protect the proprietors of adjacent lands, and they 
were required to do this in such a manner as to provide 
against the changes of the weather, which are usual and 
ordinary at different seasons of the year in this latitude.” 

(2.) Because his honor, the judge, erred in charging the 
jury as follows: 

“I charge you further, if you find from the evidence 
that at the time set forth in the plaintiff’s declaration the 
defendants had put obstructions in said canals, or had 
permitted them to become obstructed by dirt falling in 
them, and grass and weeds growing up inthem, or in any 
other manner, and that by reason of such obstructions 
the water overflowed and broke through the banks of said 
canals, and overflowed the adjacent lands occupied by 
plaintiff and destroyed his crops growing thereon, then 
the plaintiff is entitled to recover damages for the injury 
and loss that he sustained. And if you find from the ev- 
idence that obstructions were put in these canals by de- 
fendants to-enable them to make repairs thereon, the law 
of their liability is not changed ; they were bound to so 
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conduct and direct these repairs as to protect the propri- 
etors of adjacent lands from damage and injury.” 

(3.) Because his honor, the judge, erred in charging the 
jury as follows: 

“ And I charge you further, jf you find from the evi- 
dence that the injury and loss complained of by plaintiff 
was in no wise caused by the negligence and default of 
defendants, by reason of the bad repair and condition of 
said canals, or by reason of obstructions put therein, but 
was the result of a most extraordinary storm and rainfall 
against which human foresight, by the exercise of proper 
care and precautivn, could not provide, and which, by 
the excessive and extraordinary fall of rain, caused the 
canals to overflow and submerged the lands occupied by 
plaintiff, then defendants were not responsible for the in- 
jury and loss sustained by plaintiff, and no recovery can 
be had against them.” 

(4.) Because his honor, the judge, erred in charging 
the jury as follows: 

“Tf the city of Savannah so obstructed the canals, or 
portions of canals it took and used for drainage purposes, 
and kept their banks in such condition as necessarily to 
flood the plaintiff's premises, it is liable for any damages 
he may thereby have sustained, and the city is not ex- 
cused by extraordinary rains, if the jury find that the 
city was originally in fault by closing up said canals and 
not providing them with sufficient banks, and if such orig- 
inal fault was the proximate or immediate cause of the 
injury. That I charge you to be the law.” 

(5.) Because his honor erred in charging the jury as 
follows: . 

“ A storm of wind and rain may be of such an extraor- 
dinary character and the violence so unprecedented that 
human skill and foresight could not be proof against it, 
but in this case here, you must find, in order to find this 
to be the act of God, you must find it to be such an ex- 
traordinary fall of rain,so unprecedented in its character, 
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that no human foresight, no care on the part of the city 
in constructing and repairing that canal, could have pre- 
vented the plaintiff's land from being submerged.” 

(6.) That his honor, the judge, erred in giving a charge 
to the jury which, as a whole, had a tendency to mislead 
the jury and give them wrong impressions as to the facts 
proved, and presented wrong issues to the jury, and failed 
to present the true issues to the jury. (A full copy of 
said charges as given being annexed to this motion and 
marked exhibit A.) 

(7.) Because his honor erred in his charge to the jury, 
in that, in and by said charge he made the liability of the 
mayor and aldermen of the city of Savannah to the pro- 
prietors of land neighboring on the canals used for drain- 
age purposes that of insurers, and therefore bound to ex- 
traordinary diligence, while they were only liable for or- 
dinary diligence in the care and maintenance of said 
canals. 

(8.) Because his honor, the judge, erred in his refusal 
to permit the defendant to put in evidence the deed made 
by William S. Lawton and George S. Owens, trustees, 
etc., to the Atlantic and Gulf Railroad Company, cated 
July 9th, 1870, which deed conveyed to said company the 
eastern dam or bank of Bilbo canal. 

(9.) Because the verdict of the jury was contrary to 
law. . 

(10.) Because the verdict of the jury was contrary to 
evidence, and strongly and decidedly against the weight 
of evidence, and without evidence to support it. 

(11.) Because the verdict of the jury was contrary to 
the charge of the court. 

(12.) Because the damages found were excessive. 

Which motion for a new trial was overruled and re- 
fused, to which ruling said defendant excepted and as- 
signed the same as error on each and all of the grounds 
in said motion contained. 

1. Was there error as complained of in the first ground 
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of the motion? If it be true, as was shown by the evi- 
dence and conceded by the defendant on the trial below, 
that these canals known as the Perry Street Lane canal 
and Bilbo canal, are controlled by it as part of the 
sewerage and drainage system of the city of Savannah, as 
authorized to be taken, appropriated and controlled for 
that purpose under the act of the general assembly of 
the 13th of December, 1858, then the rule of liability 
imposed upon the defendants below as charged by the 
court, and excepted to in the first ground of the motion, 
was not only the correct rule, but was so held by this court 
in the case of Zhe Mayor etc. vs. William Spears, 66 Ga., 
304. 

The proviso in said act is ‘‘ And provided, also, when 
the said mayor and aldermen shall take and use any pri- 
vate canal or portion of canal, asa part of such system, 
the said city shall be compelled to keep the same opened 
and in such order as to protect the proprietors of adjacent 
lands.” This grant of power to this municipality to ap- 
propriate private property beyond her corporate limits for 
the purposes of sewerage and drainage, and thereby to 
improve the health and cleanliness of said city, and thus 
add to its business, population and prosperity, was coup- 
led with this burthen of protecting at all events adjacent 
land-holders from such overflows as might result from the 
system inaugurated, and if the city has taken the benefits 
and advantages flowing from this grant, she must fulfill 
with equal fidelity the burthens and conditions it imposes, 
or else be answerable for the consequences to those in- 
jured by this failure. ; 

2, 3. Neither do we find any error as alleged in the 2d, 
3d, 4th and 5th grounds of the motion for new trial in 
reference to the charge of the court, as therein com- 
plained of. 

4. As to the 6th ground of the motion, “that the court 
erred in giving a charge to the jury as a whole which hada 
tendency to mislead the jury and give them wrong impres- 
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sions as to the facts proved, and presented wrong issues 
to the jury and failed to present the true issues,” it may 
be said that this ground of exception is so general that 
this court may well decline to consider it. While it may be 
true that a charge as a whole may be excepted to, yet it is 
the duty of the party excepting to specify and designate 
specially and in what particulars said charge as a whole is 
objectionable. To say that the charge “had a tendency 
to.mislead the jury,” and “give them wrong impressions,” 
and “that the court did not present the true issues to the 
jury,” is too general and indefinite for this court to enter- 
tain and consider as grounds of error. 

5. We find no error in excluding the deed by Lawton 
and Owens, as trustees to the Atlantic & Gulf Railroad 
Company, as evidence, from the jury. The deed was not 
only irrelevant and could afford no protection to the de- 
fendant against this damage done to plaintiff below, but 
the evidence showed without dispute that the overflow 
and damage to land of plaintiff below did not result from 
a break or overflow of the bank of the canal where it was 
used by the railroad company as its road bed, but ata 
considerable distance from the point where the bed of 
said railroad track deflected from the bank of the canal. 
In looking carefully into the testimony contained in this 
voluminous record, greatly aided as we have been by the 
clear and satisfactory abstracts and briefs furnished by 
the counsel, we can only say we see no abuse in the dis- 
cretion of the court below in refusing this motion for a 
new trial on the remaining grounds as set forth therein. 
There is, in our opinion, sufficient evidence to sustain this 
verdict under the rules of law applicable to the facts of 
the case, and the damages rendered were not only not 
excessive, but might have been larger under the evidence, 
if the jury had thought proper so to render them. 

Let the judgment of the court below, refusing the new 
trial, be affirmed. 
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. Where a witness testifies to certain facts in his direct examination, 
but on cross-examination shows that he has answered on hearsay 
and without any personal knowledge of such facts, his testimony 
will be excluded on motion. 

. That the testimony admitted ata former trialof a case was rejected 
on a second trial is no ground for continuance, where it neither ap- 
pears that objection was made thereto at the former trial, nor that 
the party offering it expects to supply its place if a continuance should 
be granted. 

. It is not competent to prove that a lessor of the fictitious plaintiff 
in ejectment gave his consent to the use of his name in the action 
by his admissions to that effect. Such admissions would be in his 
own favor and hearsay evidence. 

. That certain title papers relating to realty were, in a former action, 
attacked as forgeries, and so found to be, is irrevelant in a subse- 
quent action in respect to the same realty in which such title papers 
are not used or relied on. 

. Evidence, newly discovered, but which could have been as easily 
discovered before the trial by the use of ordinary diligence, gives 
no ground for a new trial. 


Evidence. Continuance. New Trial. Deeds. Before 
Judge HILLYER. Clayton Superior Court. March Term, 
1881. , 


Reported in the decision. 
WILLIAM EZZARD, for plaintiffs in error. 


J. S. BLALock; J. T. SPENCE; JOHN I. HALL, for de- 
fendant. 


SPEER, Justice. 


This was an action of ejectment brought by the plaintiffs 
in error against the defendant to recover lot of land 
number twenty-six, in the thirteenth district of originally 
Henry county. 

It appears from the record that Noel Turner, plaintiffs’ 
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iritestate, in his life had, in the year 1860, commenced his 
action of ejectment to recover this same lot of land, he 
claiming to be the drawer. There were several demises 
laid in his declaration. In the year 1865, Noel Turner, 
the then plaintiff, who resided in Barbour courty, Alabama, 
died, and Robert W. Turner and Margaret Turner, his 
legal representatives (present plaintiffs), were made parties 
to the suit. Ona trial had in 1875, owing to some defect 
in the proof, the plaintiffs were non-suited, and the judg- 
ment of non-suit was affirmed by this court in September, 
1875. Plaintiffs recommenced their present action to re- 
cover the same land on the 11th day of February, 1876, less 
than six months from the discontinuance of the former suit. 
At the September term, 1879, a trial was had of said 
case, which resulted in a verdict for defendant, and the 
same on motion was set aside and a new trial ordered. At 
the September term, 1880, the cause was again tried, and 
a verdict, under the evidence and charge of the court, was 
rendered for the defendant. Whereupon plaintiffs below 
made a motion for a new trial on the various grounds, as 
set forth in the record, which was overruled by the court, 
and plaintiffs excepted. 

The grounds of the motion for new trial are: 

(1.) Because the court erred in ruling out a part of the tes- 
timony of the witness, Robert W. Turner, who testified as 
follows: “On being asked did you ever know a man by the 
name of Noel Turner, or Noel W. Turner, who lived and 
died in Barbour county, Alabama? If yea, from what state 
and county did he remove when he went to the state of 
Alabama, and how long since he settled in the state of Ala- 
bama? Is he now living or dead, and where did he die, if 
dead?” To which he answered: “I knew a man by the 
name of Noel W. Turner, who died in Barbour county, 
Alabama. He removed from Laurens county, Georgia. 
He settled in Alabama in the year 1823. He is dead— 
died on 23d October, 1865.”" To this ground of the motion 
the judge appended the following: “The court ruled out 
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only a part of the answer to the interrogatory, but not all 
of the answer, as iscomplained inthis ground. This part 
of the answer, ‘I knew a man by the name of Noel W. 
Turner, who died in Barbour county, Alabama,’ was not 
ruled out, but’ the balance of the answer was ruled out 
because in his answer to the fourteenth cross-interrogatory 
the witness disclosed the fact that he spoke from hearsay. 
See answer to fourteenth cross-interrogatory.” 

(2.) Because the court erred in ruling out the answer to 
the second interrogatory, which is as follows: “ Did said 
Turner ever reside in Laurens county, state of Georgia? 
If yea, how long since he left there, and to what place did 
he remove?” To which he answered: “ He did reside in 
Laurens county, in the state of Georgia, before coming to 
Alabama.” To this ground the court appends as follows: 
** The court ruled out this answer because, in his answer 
to the fourteenth crass-interrogatory,the witness disclosed 
the fact that he spoke from hearsay.” 

(3.) Because after said testimony was ruled out, plain- 
tiffs moved to continue said case on the ground of surprise 
at the ruling out of said evidence by the court, when on 
a former trial of said case said evidence had been admit- 
ted, and more especially because the court had granted a 
new trial in said case upon the ground that the jury had 
found a verdict contrary to evidence, to which ruling of 
the court in refusing said continuance plaintiffs then and 
there excepted and now except. 

To this ground the court appendsas follows: “ It isnot 
true, nor was it shown to be true, that objection was made 
to this testimony on a former trial and the objection over- 
ruled. Besides, counsel for plaintiffs did not state that 
they could or expected to prove the facts by any other 
person.” 

(4.) Because the court erred in deciding that the plain- 
tiff could not prove that a lessor of the plaintiff had 
given his consent that his name might be used ina casé 
by proving the admissions of the lessor of that fact. 
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(5.) Because the court erred in ruling out ‘the record 
of a former suit which had been commenced for the recov- 
ery of said land in 1860, which consisted of an affidavit 
of Margaret Smythe, the party in interest, alleging that a 
certain power of attorney purporting to be made by Noel 
Turner to James Bell, authorizing him to sell and convey 
said lot of land, and a deed executed under the same,were 
forgeries, upon which an issue had been joined and a verdict 
of a jury returned finding said power of attorney and deed 
to be forgeries, the same having also been admitted on the 
former trial of said case, the ruling out of which plaintiffs 
charge to be error, and at which also he was surprised. 

To this ground the court appends the following: “ As 
to the fifth ground the declaration was admitted in evi- 
dence to show a former suit, but the papers showing that 
an issue of forgery had been made and tried were rejected 
because it was not shown that defendant’s title was in any 
way connected with the deed that had been attacked.” 

(6.) Because the verdict was contrary to law and evi- 
dence.” 

1. We find no error in the ruling of the court exclud- 
ing certain portions of the answers of Robert W. Turner 
to the interrogatories propounded to him, as complained 
of in the first and second grounds of the motion for new 
trial, as it satisfactorily appears from the answer he has— 
made to the fourteenth cross-interrogatory that the 
testimony given and ruled out by the court was hearsay, 
and was not given on his own personal knowledge of the 
facts about which he was testifying. For this reason the 
testimony was properly excluded from the jury. 

2. Neither was there error in the courts overruling 
plaintiffs’ motion for a continuance of the case on ruling 
out the evidence complained of, as is set forth in the third 
ground of the motion, for the reason that the court de- 
nies the facts stated in said ground to be true, and for the 
further reason that it does not appear that plaintiffs sought 
a continuance for the purpose of supplying the evidence 
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excluded, neither did they state, by themselves or counsel, 
by whom they expected to prove these facts excluded if said 
continuance was allowed. This cause had been pending 
between these parties in court from its first commence- 
ment for over twenty years. On it there had been two 
trials, and we see no abuse in that discretion exercised by 
the court in this case under the facts, as detailed in the 
record, to put an end to this protracted litigation. A de- 
lay of justice sometimes is as prejudicial to the rights of 
parties, the peace and happiness of litigants, as a denial 
of it. Under the facts of this case it would require a 
strong case of abuse of discretion to justify a reviewing 
tribunal to reverse a judgment and continue this litiga- 
tion. ; 

3. While it is not only proper, but also indispensable in 
certain actions of ejectment, to prove that a lessor gave 
his consent to the use of his name in the action, we know 
of no rule that allows it to be proved merely by proving 
the declaration or admission of the lessor in his own be- 
half. Such declarations would be hearsay evidence and 
incompetent, and hence there was no error in excluding 
them, as set forth in the fourth ground of the motion. 

4. Neither was there error in excluding the record evi- 
dence, as complained of in the fifth ground of the motion, 
unless the defendant below relied upon the power of at- 
torney and deed alleged to have been forged, purporting 
to have been executed by Turner to Dantz. It certainly 
had no relevancy to the deeds already in evidence, and 
upon which the issue was to be determined by the court 
and jury. We think it was therefore properly ex- 
cluded. Why should it be shown that a deed which one 
of the parties to the suit held at one time was a forgery, 
when no right or claim is asserted under such deed, and 
it is never offered in support of any such right or claim 
on the trial ther pending? 

5. As to the seventh ground of the motion, based upon 
the newly discovered testimony as supported by the affi- 
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davit of counsel for plaintiffs in error, in which it is made 
to appear that this lot of land in dispute was rendered in 
for taxes in the county of Laurens, for the year 1824, by 
one Noel W. Turner, accompanied with a certified copy of 
said return, we do not think, taking into account the length 
of time this cause has been pending in court, there has been 
that legal diligence shown in now seeking to establish this 
fact which should appeal with favor to the discretion of the 
court for another hearing. To prove the existence and 
residence of a person in a county at a particular time, 
there are many sources of information Which to the dili- 
gent inquirer would, we might reasonably presume, soon 
supply what was desired to be known on such points. 
The grant under which plaintiffs claimed designated the 
residence, both as to county and district, in which the 
drawer lived, and though many years have elapsed, there 
are always (scarcely without exception) records, not only 
in the county, but at the capitol, apart from the testimony 
of aged citizens resident there, that would disclose the 
names and district of all the tax-paying citizens of a 
county. While we have no criticism to offer as to the 
efforts made by the venerable counsel in seeking this in- 
formation by writing, at different times, to the county of 
Laurens to county officials for information, for no doubt 
he did so, as he states, and did his full duty as counsel, 
still we think the parties to the suit showed no diligence 
on -their part to procure this information. It is no doubt 
true that the very record he now has produced must also 
have existed in one of the departments of the executive 
office, within twenty miles of the place of this trial, in 
equally as durable and more accessible form, than where 
it was found, amid the musty records of the ordinary’s 
office of Laurens county, where it had reposed for half a 
century and more. 

It was well known, no doubt, to the counsel that an im- 
portant link in thefr chain of testimony was to show iden- 
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tity between the Noel Turner, the drawer of the lot in dis- 
pute, who, in November, 1824, resided in a certain district 
in Laurens county, Georgia, according to the grant, and the 
Noel W. Turner who lived and died in Barbour county,Ala- 
bama, in 1865, and for whose estate these plaintiffs brought 
this their action. When the grant was issued to Noel Turner 
on the 14th of November, 1824, of Laurens county, Georgia, 
and the evidence further showed that plaintiffs’ intestate, 
Noel W. Turner, removed to and lived in Barbour county, 
Alabama, in 1823, it certainly needed additional evidence to 
establish the identity of these two persons as one and the 
same. And to wait a period of nearly twenty years, and 
after two unsuccessful trials, to seek another trial for the 
purpose of hunting up and procuring this vital testimony, 
does not, in our opinion, show that diligence in the cause 
that the law not only favors but requires at the hands of 
litigants. We see, therefore, no abuse of the discretion 
of the court below in overruling this as well as the other 
grounds of the motion for a new trial. 
Let the judgment of the court below be affirmed. 


JAGKSON e¢ al. vs. JOHNSON ef al. 


[Jacxson, Chief Justice, being disqualified in this case, Judge Unpsrwoop, of the 
Rome circuit, was appointed to preside in his stead.] 


1. Where suit was brought in this state on an administrator’s bond, the 
original of which was lodged in the prcbate court of Chambers 
county, Alabama, and where the plaintiffs were restrained by in- 
junction issued in Alabama from obtaining either the original or a 
certified copy, secondary evidence was admissible in the Georgia 
litigation. 

(a.) Atranscript from the records of the Alabama court of probate, 
obtained before the date of the injunction, containing a copy of the 
bond, was the best evidence attainable under the facts of the case. 

(.) By the statute of Alabama “copies of official bonds or other in- 
struments, or papers required to be kept by any officer of this state, 
and transcripts from the books and proceedings required to be kept 
by any sworn officer of this state, are presumptive evidence in any 
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civil cause, and have the same effect as if the original were produced 
and proved, upon the certificate of the custodian thereof that it is 
a true copy of the original.” Therefore the certified transcript 
containing a copy of the bond was admissible in Georgia, although 
a plea of «on est factum had been filed. 


CRAWFORD, Justice, dissenting. 

. The copy of the bond so certified having been introduced in evi- 
dence, without further proof of execution, a non-suit was properly 
refused, both because the /ex /océ of the contract governs, and 
also because the act of congress declares that the transcript shall 
have the same faith and credit in every state as inthe state from 
which it came. 

. One question in a case being whether an administrator’s bond was 
executed for $150,000.00 or $150.00, it was admissible to show as 
against one of the securities that he knew at the time the value of 
the estate, and that a bond in double that amount was required. 

. The verdict in this case was not contrary to law, evidence, or the 
charge of the court. 

. The law of the case was substantially given in charge, and there 
was no error in refusing to give the requests of counsel which were 
not given. 

. An auditor cannot be made a witness for the purpose of adding to 
or subtracting from his report. If the phraseology of the report is 
doubtful in its meaning. he may be heard to explain it. 

. To a suit on a bond of $150,000.00, a plea having been interposed 
that at the time of its execution it was only for $150.00, and that 
the word “thousand” was subsequently added by the payee, it is 
competent to prove that the intention of all parties was to make 
the bond for $150,000.00. 

.) If all parties intended to make a bond for $150,000.00, and such 
was, in fact, the contract, but by an accidental clerical omission it 
was written “ one hundred and fifty dollars,” that the payee, imme- 
diately after the execution of the bond, discovered the omission 
and inserted the word “thousand,” would not invalidate the bond, 
but relief against such a mistake may be had in a court of law or 
equity. — : 

(4.) Where the sureties were informed of the alteration shortly after 
it was made, and permitted the administration to proceed there- 
under for a number of years without objection, and the estate to 
be managed and disposed of by the administrator, the jury were 
authorized in inferring acquiescence in the change. 

(c.) Even though a non-suit may have been proper at the time of 
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motion being made therefor, yet if after its refusal the case pro- 
ceed, and the defect be supplied by testimony, the refusal will not 
require a new trial. 


Evidence. Records. Bonds. Administrators and Ex- 
ecutors. Verdict. Non-suit. Charge of Court. Con- 
tracts. Before Judge HARRIS. Troup Superior Court. 
May Term, 1881. 


This was an action by plaintiffs against W. S. Jackson, 
administrator on the estate of H. F. Erwin, deceased, as 
principal, and George Huguley, Reuben Jones and W. H. 
Huguley as securities upon the administration bond of 
Jackson, which was on its face for $150,000.00. 

The declaration alleged a devastavit by Jackson, and 
that there was due plaintiffs $1,796.27, with interest from 
the 24th day of May, 1866, at 8 per cent.; that at the 
May term of Troup superior court they had obtained 
judgment against said Jackson as principal for this amount, 
and alleged non-payment. 

The securities filed pleas (1st) of general issue (2d), zon 
est factum, and (3d) that the bond executed by them was 
for only $15000, and after its execution the same was 
changed by the judge of probate, who was the payee, to 
$150,000.00 without their knowledge or consent. 

The case was referred to an auditor, and exceptions 
were filed to his report. After the first report the auditor 
alded a supplemental report that, in addition to the 
amount found against the defendant, Jackson, he intended 
for him to deliver up all assets not already accounted for, 
including certain notes, 7. fas., etc. 

The following evidence was introduced by the plaintiffs : 

(1.) The decree against Jackson, the administrator, ren- 
dered at the May term, 1874, described in plaintiffs’ decla- 
ration. 

(2.) Certified copy of application of Jackson for admin- 
istration, and bond given as administrator. This was ad- 
mitted over objection of defendants’ counsel. 
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(3.) Plaintiffs also introduced the record of the suit 
against Jackson, and the 7. fa. founded thereon, together 
with evidence concerning the alleged devastavit, amounts, 
etc., not material here. Also testimony of Mrs. Johnson 
and others, showing that in 1868 Jones sought to be re- 
lieved from the bond, and that George Huguley was con- 
cerned in handling a part of the estate, and cautioned 
Jackson to be careful, as he (Huguley) had to be respon- 
sible. 

Plaintiffs closed, and defendants moved for a non-suit, 
which was refused. ; 

Defendants offered to prove by the auditor to what as- 
sets he referred in his supplemental report. The testi- 
mony was rejected. 

Defendants introduced the following testimony : 

(1.) Sections of the Code of Alabama: 


§2016. All letters testamentary, or of administration, general or 
special, and the bonds given by executors or administrators, must be 
recorded by the probate judge, and transcripts thereof, duly certified, 
are evidence in all the courts of this state to the same extent as if the 
originals were produced. 

§2682. All written instruments, the foundation of the suit purport- 
ing to be signed by the defendant, his partner, agent, or attorney in 
fact, must be received in evidence without proof of the execution, un- 
less the execution thereof is denied by plea, verified by affidavit, and 
every assignment of such instrument on which suit is brought in the 
name of the assignee must be deemed genuine, unless impeached in like 
manner, when, in either case, the burden of proof is cast upon the 
plaintiff. 

§2013. The judge of probate is liable for any neglect or omission 
in not taking, or for taking insu‘ficiertt, bond from any executor ur ad- 
ministrator; and any person injured thereby may sustain any action 
against such officer and his securities, and recover according to the 
injury proved. 


Also other sections not material to the points decided 
here. 


(2.) An exemplification of the records of the probate 
court of Chambers county, Alabama, showing disposition 
of assets, etc. 

(3.) Reuben Jones, the substance of whose testimony 
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was that the bond was for $150.00 when he signed it, and 
that he was led to do so on account of its smallness; that 
he knew it was too small, and thought Erwin’s estate was 
worth some $40,000.00 or $50,000.00, but that he did not 
know of any aiteration of the bond until 1874 or 1875; 
that in 1866 he sought to be relieved from this and an- 
other bond on which he was security, because he expected: 
to move from Alabama to Georgia, and that in 1868 the 
application to be relieved from the bond was made with. 
out having the bond before him and his lawyer. — _- - 

(4.) George Huguley testified, in brief, as follows: 
Jackson sent the bond to witness to sign, and he did so; 
did not read it ; supposed’ it was-a proper and usual bond ; 
would have signed it for a million dollars; saw that Jack- 
son and Jones had signed it, and'did likewise; knew noth- 
ing about the law of bonds; did not intend any fraud; 
never authorized any change of the bond, and knew noth- 
ing of it until 1874, when suit was brought; was-appointed 
to divide the negroes, but did' not remember saying any- 
thing about the bond’; denies any conversation with Ed- 
wards or Shepperd in regard to: the bond. 

(5.) W.H. Huguley testified, in brief, as follows: Jack- 
son sent the bond to witness to sign, and he did so; sup: 
poses he read the bond; doesn’t remember doing so; 
intended to sign a legal and proper bond, in accordance 
with the laws of the state; knew about the size of the: 
estate; supposed it to be worth $40,000.00 or $50,000.00 ; 
had no conversation with the probate judge about altering 
the bond; never authorized the alteration, and knew noth. 
ing of it until 1874; denies having any; conversation with: 
Edwards or Shepperd in. regard to bond. $ 
_ (6.) Jackson, the administrator, testified, in brief, as 

follows: Administered in 1859; bond’ was signed by wits. 
ness and sent to sureties for signature; after it was-re-’ 
turned, it was discovered to be’ for only $150.00, and the} 
judge of probate altered it. (Other testimony related to 
management of the estate.) i 
v 67~12 
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Other witnesses were introduced by both parties to 
show good character, etc., whose testimony is immaterial 
here. From one of them it appeared that there was an 
injunction in Alabama which prevented the plaintiffs from 
obtaining the original papers from the probate court, or 
certified copies of them. (The transcript used was obtained 
before the injunction issued.) 

Plaintiffs in rebuttal introduced the following testi- 
mony : 

(1.) M. E. Edwards testified, in brief, as follows: Hada 
conversation with Jones in 1866; he seemed anxious about 
the Jackson bond; said he expected to go to southwest 
Georgia, and wanted to be relieved from the bond; he 
said the amount of it was $150.000.00; also had a conver- 
sation with George Huguley in 1866; he said he was 
troubled about the bond. 

(2.) J. C. Whitner testified, in brief, as follows: The 
matter of the bond and its amount was fully discussed by 
witness and Jackson before it was given; after a time 
Jackson said he had arranged the matter, and the bond 
was given. George Huguley several times expressed him- 
self in regard to the bond, speaking of it as an important 
item, though no amount was mentioned. (The remainder 
of Whitner’s evidence is immaterial here.) 

(3.) W. L. Crayton testified, in brief, as follows: Was 
probate judge of Chambers county, Alabama, in 1859, 
when letters of administration were granted to Jakson. 
The amount of the estate was discussed between Jackson, 
Jones and W. H. Huguley, and agreed to be worth about 
$75,000.00; thereupon a bond was agreed upon of double 
that amount. In writing it, the word “thousand” was 
accidentally omitted, making the bond read for $150.00. 
Shortly afterwards witness discovered this, and being un- 
able to find the parties, he inserted the word omitted, so 
as to make the bond read as was agreed and intended. 

The remaining evidence is not necessary to an under- 
standing of the decision. 
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The jury returned the following verdict : 

“We, the jury, find for plaintiffs against W. S. Jackson, as princi- 
pal, and W. H. Huguley, George Huguley and Reuben Jones, as 
securities, the sum of $602.13, principal, and the further sum of 
$496.42, as interest to the 25th of May, 1881; and we find in favor of 
exception number two to auditor’s report $744.28, as principal, and the 
sum of $612.75, as interest to the 25th of May, 1881; and we find 
against exceptions three and four, and in favor of exception number 
five for $500.00, as principal, and $411.66, as interest to the 23d of 
May, 1881; and we find against exception number six; and we find 
the further sum of $103.53, as interest on cost of original suit and cost 
of this suit. A. J. Boyp, Foreman.” 


The defendants thereupon moved for a newtrial on the 
following grounds: 

(1.) Because the court erred in admitting in evidence, 
over the objection of these defendants, a certified copy of 
the bond sued on in this case, without evidence aliunde 
of its execution, these defendants having filed a plea of 


non est factum. 

(2.) Because the court erred in not granting a non-suit 
on motion of the saic George Huguley, Reuben Jones 
and W. H. Huguley, after the evidence had been closed 
by plaintiffs, the said plaintiffs having closed their case 
without any evidence of the execution of said bond, save 
_ only said certified copy of the same, the court holding 
that a certified copy of this bond from the probate court 
of Chambers county, Alabama, was prima facie evidence 
of its execution, the plea of non est factum being in. 

(3.) Because the court erred in allowing the plaintiffs to 
prove by Reuben Jones, over objections of the securities, 
that he knew of the value of the estate, and that he knew 
the law required a bond in double the value of the estate. 

(4.) Because the verdict in this case is contrary to the 
evidence and without any evidence:to support it. 

(5.) Because the verdict is contrary to the charge of the 
court. 

(6.) Because said verdict as to the defendants, Reuben 
Jones, George Huguley and W. H. Huguley, is contrary 
to law. 
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(7.) Because after the court charged the jury as follows, 
viz: “The burden of proof in this issue rests upon plain- 
tiffs, and the defendant is not culled upon to offer any 
defense until the plaintiffs by evidence have made out a 
prima facte case against them,” the court continued to 
charge the following erroneous propositions, viz: ‘“‘ When 
the plaintiffs introduced before you a certified copy of the 
bond sued on from the office of the judge of the probate 
court of Chambers county, Alabama, a prima facte case 
against the sureties was made out by the plaintiffs, and 
the burden of .proof was then shifted to the defendants, 
and in order for them to avoid: such liability.as. result from 
a breach of this bond, it was incumbent on them to show 
either that they did not sign the bond themselves, nor au- 
thorize any one to sign it for them, or that, if they did 
sign the bond, they have in some way been discharged 
from their liability thereon.” 

(8.) Because the jury found contrary to the following 
charge of the court, viz: “It is claimed by defendants’ 
plea that when they signed this bond that the penal sum. 
named, in the bond was $150.00, and that after they had 
so signed the bond: and delivered: it, that the bond was 
materially altered, by the obligee thereof in this, that the 
word ‘thousand’ was. written in the bond: between the 
words ‘fifty’ and ‘ dollars,’ so as to change the penal sum 
named in the bond from $150.00 to $150,000.00, and that 
this change was. without their consent. Such an altera- 
tion. as this, if the evidence shows it to have been made, 
was a material alteration. These facts must be proved by 
the defendants in order to remove the burden put upon 
them by the introduction of the certified copy of the bond, 
and if these facts be proved to your satisfaction, there 
can be no recovery against. the defendants in this suit 
under the law, unless the evidence should ‘show a subse- 
quent ratification of the alteration by defendants, in which 
event the defendants would be as much bound as though 
they had themselves made the change in the bond or 
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directly authorized it. The bu!den of proof is cast upon 
plaintiffs to prove ratification by defendants.” 

(9.) Because the jury found ‘contrary to the following 
charge of the court, viz: “If you believe from the 
evidence that the bond sued on in this case was prepared 
by W. L. Crayton, the judge of probate of Chambers 
county, Alabama; that in the bond the penal ‘sum of 
$150.00 was written; that the bond was then signed by 
W. S. Jackson, and was then presented to Reuben Jones, 
George Huguley and W. H. Huguley, and that they then 
signed the bond as securities for Jackson, and that they 
intended to sign a bond for $150.00, and that afterwards 
the bond was, at the suggession of W. S. Jackson, changed 
by Judge Crayton by inserting in the bond the word 
‘thousand’ between the words ‘fifty’ and ‘dollars,’ so as 
to change the penal sum of the bond from $150.00 to 
$150,000.00, then you should find the issue on the plea of 
non est factum in favor of defendants, unless you further 
believe from the evidence that defendants authorized the 
change to be made, or ratified and adopted the bond as 
their deed, after the change was made.” 

(10.) Because the jury found contrary to the following 
charge of the court, viz: “The contract of a surety is one 
of strict law, and the liabilities on their contracts will not 
be extended by implication or interpretation. A surety 
cannot be bound further than thé very terms of his con- 
tract, and if the principal and obligee change the terms 
of his contract in a material point without his consent, the 
surety is discharged, unless there be a ratification of such 
change by the sureties.” 

(11.) Because the court erred in the following charge, 
viz: “If you believe from the evidence that defendants, 
Jones, George Huguley and W. H. Huguley, agreed to go 
upon the bond of W. S. Jackson as the administrator of 
H. F. Erwin; that the penal sum_in. said bond was to bé 
$150,000.00 by the agreement, and that in pursuance of 
the agreement a bond was prepared, and through mistake 


5 
. 4 
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$150.00 was named as the penal sum in the bond instead 
of $150,000.00, and that the said securities signed the bond 
for $150.00, but at the time knowing the bond was to be 
for $150,000.00, became security with that understanding, 
the fact that by mistake the word ‘thousand’ was left out of 
the bond, and was afterwards put in by Crayton, judge of 
probate of Chambers county, Alabama, would not release 
the sureties, and under the law the issue on the plea of 
non est factum should be found for plaintiffs.” After so 
charging, the court added: “In order to establish the 
mistake, the evidence must be clear, unequivocal and de- 
cisive as to the mistake,” and the verdict was contrary to 
this latter part of said charge. 

(12.) Because the jury found contrary to the following 
charge of the court, viz: -“ If you believe from the evidence 
that defendants did not agree to go on the bond for 
$150,000.00, or any other amount, or if you do not believe 
that they had agreed at all to go on the bond, or if you 
believe from the evidence that they had agreed to go on 
the bond for $150,000.00, but when the bond was presented 
for their signatures that it was for only $150.00, and they 
signed it, intending then to be bound for only $150.00, 
and the bond was subsequently, without their consent, 
raised to $150,000.00, then, unless they subsequently rati- 
fied such change, you should find the issue on this plea 
for the defendants, but if they did ratify it, you should 
find for plaintiffs.” 

(13.) Because the verdict is contrary to the following 
charge of the court, viz: ‘“‘The contract of the sureties 
on the bond of an administrator is a joint and several 
contract, but where one of the sureties is discharged by 
the act of the obligee, the other sureties are discharged 
also, unless they consented to such act.” 

(14.) Because the verdict of the jury in finding in favor 
of exceptions numbers two and five to auditor’s report, as 
well as one hundred and three dollars and fifty-three cents 
interest on costs, is contrary to evidence, without any 
evidence, and contrary to law. 





SEPTEMBER TERM, 1881. 177 


Jackson ef al. vs. Johnson ef a/, 


(15.) Because the court erred in refusing to charge, at 
defendants’ request in writing, as follows, viz: “‘ That the 
obligation of a surety is one into which he voluntarily 
goes; that it makes no difference what others contem- 
plated or intended, and that the highest evidence of what 
the sureties intended to do is the evidence of what they 
did do, in the making of this contract, and unless the 
jury shall believe that the sureties actually made this very 
‘contract sued on for the sum as in it named, or authorized 
some one to make it for them, or afterwards, if any alter- 
ation was made in the bond as made by them, expressly 
assented to that alteration, having at the time of the as- 
sent full knowledge of all the material facts and circum- 
stances of the alteration, unless the jury shall believe 
these conjoint facts, they cannot find verdict against the 
sureties.” 

(16.) Because the court refused the following written 
request to charge the jury at instance of defendants, viz: 
“The burden of proof is on the defendants to show from 
the evidence that a material alteration has been made in 
the bond, and when this is done, then the burden is on 
the plaintiffs to show from the evidence that the consent 
of the sureties was given to the alteration, or that they 
had knowledge of the alteration, and after such knowledge 
they ratified it.” 

(17.) Because the court erred in .refusing to charge, on 
the written request of defendants: “If the jury believe 
from the evidence that the bond was altered by W. L. 
Crayton, the judge of probate, and the obligee of. the 
bond by inserting the word ‘thousand’ after the word 
‘fifty’ and before the word ‘dollars’ in the bond, after it 
had been signed by the sureties, and without their knowl- 
edge or consent, and without any authority from them, 
then no act or declaration of theirs, which was done or 
made by them before they had knowledge of the altera- 
tion, can be considered as tending to show a ratification 
by them of the alteration.” 
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(18.) Because the court refused the following written 
request of defendants, viz: “If you believe from the evi- 
dence that the bond in this case was a good and legal 
bond for the sum of $150.00 when it was signed by the 
sureties, and when it was so signed there was no blank, 
which appears from the face of the bond, which was in- 
tended to be filled, and after it was so signed it was after- 
wards altered by W. L. Crayton by inserting after the 
words ‘one hundred and fifty,’ and before the word ‘dol- 
lars,’ the word ‘thousand,’ so that the bond then read for 
the sum of one hundred and fifty thousand dollars, then 
the bond was void as to the sureties, and the plaintiffs 
cannot recover of them in this action, unless you further 
believe from the evidence that the sureties gave to said 
Crayton authority to make said alteration, or unless after 
said alteration was made the sureties had knowledge of 
the fact, and after such knowledge they gave their positive 
assent to the alteration.” 

(19.) Because the court erred in admitting the bond in 
evidence, the certificate of the judge of probate not being 
attached to said purported copy, the only certificate being 
the one that followed the entire exemplification, over the 
objection of defendants. _ 

(20.) Because the court erred in rejecting the evidence 

of W. O. Tuggle, the auditor, by whom defendants pro- 
posed to showthat the assets referred to by him in his 
supplemental report were the old insolvent notes in the 
hands of Jackson. 
_ (21.) Because the court erred in admitting in evidence, 
over the objections of defendants, parol evidence of Hen- 
derson Huguley and George Huguley as to their intention 
in signing the bond. 

(22.) Because the court erred in admitting in evidence, 
over the objection of defendants, the evidence of George 
Huguley that it was his intention to sign an honest, 
square bond. 

(23.) Because the court erred in admitting the evidence 
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of W. H. Huguley, over objection of defendants, that “I 
intended to sign an honest, proper bond conformable to 


the law of the state.” 
The motion was overruled, and defendants excepted. 


Cox & WIMBISH; FERRELL & LONGLEY, for plaintiffs 
in error. 


B. H. BIGHAM; J. T. GLENN; HENRY JACKSON, for 
defendants. , 


UNDERWOOD, Judge. 


This was an action brought by John M. Johnson and wife 
and others against Wyche S. Jackson, as administrator, ‘on 
the bond of Jackson, and his securities, Reuben Jones, 
George Huguley and W. H. Huguley. The bond was 
dated March 16th, 1859, and was forthe sum of $150,. 
000.00, in favor of Wm. L. Crayton, judge of probate of 
‘Chambers county, Alabama, and in form was the bond of 
Wyche S. Jackson, as administrator of Hezekiah F. Er- 
win, deceased. The declaration alleged a devastavit by 
Jackson, the administrator. . That there was due plaintiffs 
$1,796.27, with interest from the 24th day of May, 1866 
at 8 percent. per annum. That at the May term of Troup 
superior court plaintiffs had obtained judgment against 
Jackson, as principal, as administrator, for that amount, 
That the judgment had -not been paid. 

The securities filed—ist. The general issue. 2d. Mon 
est factum. 3d. That the bond executed by them was for 
the sum of $150.00 only. That after the signing of said bond 
by them, the bond was changed by the judge of probate, 
the obligeein the bond, to $150,000.00, without their knowl- 
edge or consent. These pleas were legally verified and 
filed at the first term of the court. 

The plaintiffs introduced in evidence the decree against 
Jackson, the administrator, rendered at the May term of 
Troup superior court, 1874, described in plaintiffs’ decla- 
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ration. A certified copy of the application of Wyche S. 
Jackson to be appointed adniinistrator of H. F. Erwin, 
deceased, stating that the estate was of the value of $75,- 
000.00, and a certified copy of the bond of the adminis- 
trator for the penal sum of $150,000.00, with Reuben 
Jones, Geo. Huguley and W. H. Huguley, securities. 

Defendants objected to the admission in evidence of the 
certified copy of the bond, which objection was overruled 
and the copy admitted. 

The errors assigned in this case arise upon various rul- 
ings of the court as to the admissibility of evidence, the 
refusal to award a non-suit, and the charges of the court as 
excepted to, as well as refusals to charge as requested, set 
forth in the motion for new trial. 

1. The first error assigned in the motion for a new trial 
is the admitting in evidence, over the objection of de- 
fendants, a certified copy of the bond sued on in this case 
without other evidence of its execution, there being a 
plea of non est factum. The facts are these: The bond 
was made inthe State of Alabama; the original was 
not only out of the state, but it appeared that the court 
of chancery for the eastern division of Alabama had 
granted an injunction to restrain the procurement of the 
original bond, or a certified copy thereof; the copy of- 
fered in evidence was a transcript from the record of the 
court of probate inthe county of Chambers, Ala., which 
had been procured before the injunction mentioned. 
Under the provisions of our Code, sections 3761, 3763, 
3766, 3767, 3769, it would seem that under this state of 
facts secondary evidence is admissible. What better sec- 
ondary evidence than a copy in a transcript made out and 
certified by the judge of the court of probate, in which 
court the original is required by law to be filed and 
recorded, that court being a court of record? 

The bond sued on was made in the state of Alabama. By 
the provisions of section 2695 of the Code of Alabama. 
(A. J. Walker's Code), it is provided “that copies of offi- 
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cial bonds, or other instruments or papers required to 
be kept by any officer of this state, and transcripts 
from the books and proceedings required to be kept by 
any sworn officer of this state, are presumptive evidence 
in any civil cause, and have the same effect as if the orig- 
inal were produced and proved, upon the certificate of the 
custodian thereof that it is a true copy of the original.” 

Let it be borne in mind that an injunction existed to 
prevent the procurement of a certified copy of the origi- 
nal bond. Was there not in this case a necessity for the 
admission of secondary evidence as contained: in the 
transcript duly certified, and in fact was not the transcript 
properly authenticated evidence as high as acertified copy 
of the bond? The transcript contained a copy, and the 
transcript was duly certified and authenticated. What is 
the difference? The sections quoted from our Code 
clothe the judge of the superior court with discretion, 
and we think it was properly exercised in this case. It is 
objected that if the certified copy attached to the tran- 
script would be ordinarily admissible in evidence, yet the 
plea of non est factum being filed, it could have no greater 
force than if the original were produced. This would 
undoubtedly be true but for the section of the Code of 
Alabama §2695, as quoted. If that had been the intention 
of the legislature of Alabama, they should have stopped 
at the end of the word “produced.” But the statute says 
“it shall have the same effect as if the original were pro- 
duced and proved.” To give the statute the construction 
contended for would render the words “and proved” nug- 
atory and void. When the plea of on est factum is filed 
and the original is produced, it must be proved by some 
mode known to the law, and if the construction conten- 
ded for prevails, the statute of Alabama should have stop- 
ped at the word produced ; and the question asked is an- 
swered by the statute, which says “it shall have the same 
effect as if the original were produced and proved,” and 
it follows that, giving it that effect, it‘must go to the jury 
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as proved. The statute of Alabama speaks like a tyrant, 
and must be obeyed. It is not the proper office of this 
‘court to repeal any part of a statute bya ‘construction. We 
have looked in vain for a case from Alabama giving a con- 
struction ‘of this section. 

We find no error in admitting the bond in evidence, as 
cértified in the transcript. 

2. The second ground for new trial was the refusal of : a 

non-suit, the plaintiffs having closed their case without 
further evidence of execution of the bond, the plea of 
non est factum being filed. 
_ The Code of Alabama, section 2695, quoted, declares 
that a certified copy of the bond shall have the same ef- 
fect as if the original had been produced and proved. It 
is contended that the /x fort shall govern, and not the 
lex loct. 

We think that the effect and validity of the contract 
depends upon the J/ex Joct, and in addition we may say 
that the act of congress declares that it shall be entitled 
to the same faith and credit everywhere in the union. 
Therefore, taking together the necessity of the case, the 
Code of Alabama, the certified copy in the transcript, 
and the act of congress, we find no error in refusing to 
grant a non-suit. 

3. The thitd ground for new trial is “allowing plaintiffs 
to prove by Reuben Jones, over objection of defendants, 
-that he knew the value of the estate, and that the law re- 
quired bond in double the value of estate. “We see no 
error in this. Jones was one of the securities, defend- 
ants sued, and this was a circumstance, if proved, to be 
considered by the jury in deciding what the original con- 
tract was, and how intended to be executed by the secu- 
rities. 

4.. The fourth ground for new trial is because the ver- 
dict of the jury is contrary to the evidence and without 
any evidence to support it. 

_ We think there is evidence in the record to support the 
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verdict. We call attention to the evidences of Judge 
Crayton, Edwards, Robinson, Winston, Whitner, and? 
Mrs. Johnson. “Because the- verdict of the jury is contra- 
ry to law as to the securities.” We do not think so,. 

The sixth, seventh, eighth, ninth, tenth, eleventh, 
twelfth and thirteenth grounds for new trial may be con- 
sidered and. disposed! of: together. We do not think that 
the verdict of the jury was contrary to those charges, or? 
either of them, taken in connection with the whole charge 
of the judge. 

The fourteenth ground for new trial: is, that the jury: 
found contrary to the evidence: in. relation to exceptions: 
second andi fifth, to auditor's. report, and: in finding in- 
terest on costs. The verdict in relation. to: interest: on: 
costs. was written off. There was evidence to sustaim 
the verdict as to the exceptions: second. and: fifth. 

- §. In reference to the fifteenth, sixteenth, seventeenth 
and eighteenth grounds for new trial, they are each in; - 
reference to refusals: to. charge as requested. 

- We think: as. much: of the charges. requested as was: 
good law, and that did not intimate an opinion as;to what’ 
was proved or not proved, was substantially given to the 
jury in the entire charge. 

The nineteenth ground for new trial is disposed of inv 
what is said as to the first ground. for new trial: 

6. With. reference to the twentieth ground-fornew trial, 
.we say we have been unable to find in the record the or- 
der appointing the auditor. We presume he was regu- 
larly appointed: We donot know what his powers under 
the order. were. He made his report in writing. Each: 
party had the right to except: The: plaintiffs. did) so; 
the defendants didinot.. The: auditor would. not be al- 
lowed to add to or subtract from the report: If any/of 
the phraseology of the report raised a doubt, he might 
be heard to explain that: We think the evidence reject-° 
ed was not of sufficient: importance or materiality as to 
necessarily require a different verdict. ~ 
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7. As to the twenty-first ground for new trial, we think 
the evidence of George and W. H. Huguley, as to their 
intention in signing the bond, was admissible, and that 
ground for new trial was properly overruled. 

The same view will apply to the twenty-second ground 
for new trial. 

And the same asto the twenty-third ground for new 
trial. 

The court below, that tried the case, was satisfied with 
the verdict. The charge of the judge was full, fair, im- 
partial and exhaustive, grasping the questions of law in- 
volved in the case, the issues between the counsel on each 
side, the issues of fact, and where and on which party the 
burthen of proof was, as well as what evidence would 
change the onus. We are satisfied with the manner in 
which these questions were presented in the charge. 

In reviewing the whole case, it will appear that two 
great questions, and, it may be said, controlling ques- 
tions, were, What was the intended contract made by the 
administrator, and what bond was intended and agreed 
to be signed? and, in connection with this, when did the 
securities come to the knowledge of the amount of the 
bond? what silent acquiescence existed from the proofs? 
what circumstances of ratification and estoppel? The 
bond was made in 1859. According to the evidence of 
Crayton, the securities knew, in 1860, the amount of the 
bond ; they conversed with Shepperd about it in 1860. Cray- 
ton testifies they all knew the size in avery short time, 
except Jones, and his best memory is that Jones knew. 
The evidence of Whitner, Robinson and others, very 
strongly corroborates Crayton. Edwards says he con- 
versed with Jones about it in 1866. The estate of H. F. 
Erwin was estimated by the administrator, the securities, 
and the judge of probate, at $75,000.00. The administra- 
tor was allowed to proceed with the administration for a 
period of from ten to fifteen years, without anything 
being said by defendants as to the amount of the bond 
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being $150.00. The administrator was the son-in-law of 
George Huguley and brother inlaw to W. H. Huguley and 
Reuben Jones. They were at the time of signing the 
bond all men of wealth. The two Huguleys testify they 
intended to sign a proper, honest, square bond. One of 
them says he would have signed for a million. Undoubt- 
edly all, except Jones, believed they were signing a bond for 
$150,000.00. The judge thought he was taking a bond 
for $150,000 00. If Jones knew the bond was for $150.00 
when he signed, and knew the bond was intended to be for 
$150,000.00, and concealed it for years, might not a jury 
infer fraud on his part and correct the mistake? Burge 
vs. Burge, 45 Ga., 301-4. 

If all parties were mistaken, then the cases in coust 
will control, and in either event the jury ina court of law 
are authorized to correct the mistake. 

If the securities signed the bond with the knowledge 
and understanding that the bond wasto be for $150,000.00, 
if this is shown by competent testimony, the adding in 
the face of the bond the word thousand by the principal 
and payee was not an alteration of the contract, since a 
mere reduction to writing of what was in fact the agree- 
ment of both principal and securities would not bea change 
-of the contract. 

If a motion for a non-suit should have been sustained 
in a particular stage of the case, yet, if the defendant, 
after the motion is overruled, proceeds, and both he and 
plaintiff introduce evidence on the issue made by the 
plea of non est factum, and the evidence is sufficient to 
sustain a verdict for plaintiff, it will not be set aside and 
a new trial granted because the court refused to grant a 
non-suit. Hanson vs. Crawley, 41 Ga., 303; 51 Jb., 528; 
10 Wendell, 93; 17 /0.,238; 44Cal., 168; 59 Ill., 364; 53 
Me., 89. 

It will be perceived upon authority that this is the rule 
from Maine to California. . 

Evidence was introduced by both defendants and plain- 
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tiffs upon the issue of mon est factum. The only remain- 

ing question of importance was the amount due. There 

was ample evidence to sustain the verdict, and the court 

below having sustained it, finding no material error, the 

judgment of the court. below is affirmed. 
Judgment affirmed: 


CRAWFORD, Justice, dissenting. 


I cannot bring my mind to concur in the ruling of the 
court as to the legal effect of the certificate of the pro-. 
bate judge on the exemplified copy of the bond, 

The Code of Alabama provides that such a paper, when 
so certified, shall have the same effect as if the original 
were produced and’ proved. I cannot quite see how that 
certificate can do more than to prove the copy to be a 
true copy of the original, and could'no more dispense with 
the proof of execution, where a plea of nom est factum 
was filed, than if. the original itself were introduced and 
encountered by such a plea, It could hardly have been 
intended to have placed the certified copy above the orig- 
inal, and yet such a construction: produces such a result, 

Quite a similar statute to this existed long before the 
adoption of the Alabama Code. Clay’s Digest, 164, §15. 
Under this it was decided‘ that the production of an ex- 
amined or certified copy of an official bond was sufficient’ 
without accounting for the absence of the original, unless 
put in issue by plea. The section of the Code under con- 
sideration was doubtless intended to: embody the con- 
struction which had been given to that statute, or rather 
the rule of evidence prevailing; as consistent with it, 
which was that the execution of the bond by the obligors, 
not being controverted or’put in, issue by a verified: plea 
of non est factum, was admitted as evidence, but if put. 
in issue, then the production: of the original would be re- 
quired by the court. The Code does no more than to 
dispense, in all cases, with the production of the original, 
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and allows a certified copy to have the same legal effect, 
no more and no less than such original would have if pro- 
duced and proved; that is, produced and identified. 

A bond, though approved and recorded, does not pre- 
clude the obligors from putting in issue, by a verified 
plea, the fact of its execution. Caskey ef a/. vs. Nichter, 
8 Ala., 622; Elliott vs. Mayfield, 4 /0.,417; Bibb vs. Hoyt, 
3 1b., 88. 

The fact of execution was successfully controverted and 
overcome by verified pleas in the cases of Robertson vs. 
Coker, 11 Ala., 466, and Tanner vs. Mills, 50 Jd., 356. 


WILLIAMS vs. THE STATE OF GEORGIA. 


The gist of the offense of bastardy is the refusalof the putative father 
to give bond for the support of the child. A prosecution for bas- 
tardy is a species of protective measure to prevent counties becom- 
ing chargeable with pauper bastards. Therefore, the county to 
which the bastard is likely to become chargeable has jurisdiction of 
a bastardy case, and not the county in which the child was begotten 
or born. 


Criminal Law. Jurisdiction. Before Judge SNEAD, 
McDuffie Superior Court. March Term, 1881. 


Reported in the decision. 


THOs. E. WATSON; HARRISON & PEEPLES, for plain- 
tiff in error. 


BOYKIN WRIGHT, solicitor general, by F. L. HARALSON, 
for defendant. 


SPEER, Justice. 


On the 30th September, 1880, Mamie Williams made 
affidavit before W. C. Morrell, a justice of the peace of 
McDuffie county, charging the defendant in error with 

v 67—13 
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being the father of her bastard child, born on the 26th 
April, 1880, and that said child was likely to become 
chargeable to Taliaferro county. A warrant was issued on 
said affidavit, the defendant was arrested and he was rec- 
ognized to appear at the county court of McDuffie county. 
Said county court, on his refusal (after a hearing) to give 
bond for the support of said child, required him to give 
bond and security for his appearance at the next term of 
the superior court of McDuffie county. At said term an. 
indictment was had against defendant charging him with 
“ being the father of the bastard child, which was begotten 
in McDuffie county, but born in Taliaferro county; and 
the said child was then and there living, and of ‘the age of 
five months, and it was probable would become chargeable 
to the county of Taliaferro, and defendant refused and 
failed to give bond and security for the maintenance and 
education of such child, (he the defendant being then and 
there in the county of McDuffie) in terms of the law.” 

The defendant on being arraigned, pleaded to the juris- 
diction of the court, alleging that the charge as set forth 
gave jurisdiction to the county of Taliaferro, which plea 
on demurrer was disallowed by the court, and defendant 
excepted. 

Under the evidence and charge of the court the defen- 
dant was found guilty, whereupon he made a motion for 
a new trial, which was overruled by the court, and defen- 
dant excepted. 

Under our view of the case, we do not consider it neces- 
sary to notice the other grounds of alleged error set forth 
in the record, save the question of jurisdiction raised by 
the plea of defendant. The indictment charged that the 
child was begotten in McDuffie, born in Taliaferro, and was 
likely to become chargeable to the county of Taliaferro. 
The indictment was found and trial had in McDuffie 
county. In an indictment for bastardy the gist of the of- 
fence is the refusal or failure on the part of the alleged 
father to give the bond and security to support the child 
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sworn to be his. 58 Ga., 197. In the case of Davis vs. 
The State, 58 Ga., 171, Davis was indicted for the offence 
of bastardy, in the county of Webster, charged with being 
the father of two bastard children, one born and the other 
to be born, the one already and the other likely to become 
chargeable to the county of Webster. The evidence shows 
that one of the children was begotten in Webster county 
and born in Terrell, and the other child was begotten in’ 
Terrell county and born in Webster county. The court 
said, ‘‘ The question in the case was not where the children 
were begotten nor where they were born; but the ques- 
tion was, were the children born and likely to become 
chargeable to Webster county? Was the defendant the father 
of them, and did he fail or refuse to give the bond and 
security when required in terms of the law, for their main- 
tenance and support in the county of Webster?” 

So in this case, it does not matter where the child was 
begotten or born, but in what county was it likely to be- 
come chargeable as a bastard? TZhis is the county to pro- 

tect by the indictment and trial of the offender. The great 
object of such an indictment is to protect the county from 
the support and maintenance of a pauper bastard, or one 
who is likely to become chargeable as such. The object 
sought, primarily, is not to punish the offender so much 
as it is to provide for such a child that is or may become 
chargeable. This is sought to be done by indictment when 
the father refuses. Where should this indictment be had? 
In the county sought to be protected, and where the bur- 
then is likely to fall. Each county under the law is to 
provide for its poor, and this is one mode of providing 
for this class of its poor—by compelling the father to do 
so. Ona conviction had for this offence, the law provides 
“that the fine shall be paid over to the ordinary of the 
county, to be by him improved and applied from time to 
time as occasion may require, for the maintenance and ed- 
ucation of such child or children.” Our conclusion then 
is, the indictment and trial must be had in the county 
where the child is likely to become chargeable, and that 
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an indictment cannot be maintained, filed in one county 
that alleges the bastard is likely to become chargeable in 
another county. 

By what authority does the county of McDuffie assume 
to protect the county of Taliaferro from the expense of a 
bastard likely to become chargeable to the latter county ? 
Why should the county of McDuffie be taxed with the 
costs and expenses of a prosecution which is to enure 
solely to the benefit of Taliaferro county? Such an in- 
terference with the regulations of another county, and 
such assumed guardianship of its interest, if not deemed 
to be officious, we must hold to be at least unwarranted 


in law. 

We think, therefore, the court erred in not sustaining 
the plea filed to the jurisdiction, and as a consequence 
erred in not granting a new trial on this ground. 

Let the judgment of the court below be reversed. 


PRUDEN eéf¢ al. vs. LOVE. 


1. Where the council of a municipal corporation, in the exercise of 
their police powers, and after due notice, declare a building to be a 
nuisance, and require it to be torn down, they would not be liable 
as individuals to the owner for damages, unless they acted mali- 
ciously, oppressively, corruptly, or without authority of law. 

(a.) Before declaring the property of a citizen to be a nuisance, and 
requiring it to be demolished, he is entitled to full notice of the time 
and place of the hearing. 

2. Newly discovered evidence, consisting of testimony of one of the 
members of a municipal council is no ground for new trial on behalf 
of the members of such council, sued as individuals for a trespass 
alleged to have been committed by the council. 

3. A non-suit was properly refused in this case. 

4. The action being against the members of a municipal council as 
individuals for abating a certain house as a nuisance, without notice 
to the owner, was it admissible to show that the marshal stated to 
the council that he had notified the owner of the time and place of 
meeting, as bearing on the question of dona fides? Quaere. 

(a.) Certainly such testimony was not admissible as tending to show 
the actual giving of notice. 





SEPTEMBER TERM, 1881. IgI 


Pruden ef al vs. Love. 


Municipal Corporations. Actions. Damages. Non- | 
suit. NewTrial. Evidence. Before Judge FAIN. Whit- 
field Superior Court. April Term, 1881. 


Love sued Pruden ef a/. for damages for pulling down 
a house of his in the city of Dalton. Defendants plead- 
ed the general issue. On the trial the following facts, in 
brief, appeared: The defendants were the mayor and 
council of Dalton. They notified Love that at a certain 
time and place they would pass upon the question wheth- 
er his building was a nuisance or not. He attended the 
meeting and filed a plea. The case was continued until 
the next regular meeting of council. They had been 
meeting at 7 o'clock P. M.; but as Love was on his way to 
this particular meeting, he learned that the time had been 
changed to 4P. M., that council had already held their 
meeting and declared his building a nuisance, and ordered 
it to be torn down. Love swore that he had no notice of 
the change of the time of the meeting. The marshal 
swore that he did not remember giving such notice, but 
if he so stated tothe council, it was true. It appeared 
that he had so stated. Urged by the chairman of the 
nuisance committee to act promptly, lest he might be 
stopped by an injunction, the marshal took a fosse and 
demolished the building. Whether it was in fact a nui- 
samce was a point about which the evidence conflicted. 

The jury found for the plaintiff $100.00. Defendants 
moved for a new trial on the following, among other 
grounds: 

(1). Because the verdict was contrary to law, evidence 
and the charge of the court. 

(2). Because the court restricted the testimony of the 
marshal (Wrinkle) to showing good faith on the part of 
the council. (He was shown to have stated to the coun- 
cil that he had given notice of the change in the time of 
meeting to Love. He did not remember giving such no- 
tice, but testified that if he so told the council, it was 
true.) 
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(3). Because of the newly-discovered evidence of Kirk- 
patrick, a member of the council, to show that Love did 
in fact have notice of the change of time. 

(4). Because the court refused to grant a non-suit, on 
motion of defendants’ counsel. 

The motion was overruled, and defendants excepted. 


J. A. R. Hanks; S. P. Mappox, for plaintiffs in error. 


J. A. GLENN ; W. C. GLENN; W. K. Moore, for de- 
fendant. 


JACKSON, Chief Justice. 


The jury found for plaintiff against defendants one 
hundred dollars damages fer pulling down the plaintiff's 
house in the city of Dalton. Defendants pleaded to the 
action that they acted as mayor and council of Dalton in 
ordering the house pulled down as a public nuisance, and 
were not therefore liable as individuals, and made a mo- 
tion fora new trial, which was overruled, and they ex- 
cepted. 

No complaint is made of the charge of the court, but 
the motion is based on the ground that the verdict is con- 
trary to the evidence, the charge of the court and the 
law of the case. -- 

1. There can be no doubt that the authorities of the 
city have the power, under the charter and by the code, 
to abate a nuisance; but where it affects private rights, 
reasonable notice must be given of the time and place of 
trial. Code, $4096. The notice is of the very essence of 
the trial, and if the mayor and council proceed ex parte 
and without notice to the owner of a house, and con- 
demn it as a nuisance, and order it torn down without a 
hearing, they do so at their peril, and cannot protect 
themselves from liability therefor. They act as to the 
city as the court composed of the justices of the peace 
and jurors do for the country, and the notice is made by 
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statute in the one case just as necessary as in the other; and 
the law is just. No man’s property may be destroyed 
without due process of law, is the constitutional guaran- 
tee to every citizen, and no court or council can do so 
with impunity. 

The jury found that there was no notice of the time 
and place of trial, and the evidence is sufficient to au- 
thorize that finding. 

True, he had notice that his case would be taken up at 
the regular meeting of council, and he appeared and 
put in a plea, thus joining issue, and the case was con- 
tinued to the next regular meeting. But the time for 
holding that meeting was changed, and of this change the 
defendant swore that he had no notice, and there is no 
proof that he had any. The marshal swore that he did 
not remember giving him any notice, but that if he told 
the council that he gave it, then he did, and the mayor or . 
one of the council swore that he did say so. The jury 
had a right to believe the defendant in error and the want 
of memory of the marshal, rather than the recollection of 
what the marshal said about it by one of those present, 
that saying not being under oath. As the plea had been 
filed and the cause continued, at the instance of the de- 
fendant in error to make it good by proof, to the next 
regular meeting, and as the defendant in error was on his 
way to that meeting when informed that council had ad- 
vanced the time of session and tried his case, we cannot 
say that the jury were not justified by the evidence in 
finding that it acted illegally and oppressively, especially as 
the chairman of the nuisance committee and one of the 
defendants urged the marshal and his posse to expedite 
the demolition of the house, to prevent the defendant in 
error from applying for an injunction by the judge of the 
superior court. 

Whilst, therefore, we hold with the judge below, that 
the mayor and council could not be held personally liable 
unless they acted either maliciously, corruptly, oppres- 
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ively, or without authority of law, yet we agree with him, 
too, in the opinion evinced by his denial of a new trial, 
that there is sufficient evidence to uphold a verdict that 
they did act without complying substantially with the law 
in a most essential element of a fair trial—notice of time 
and place—and thereby acted so as to oppress the de- 
fendant in error. 

2. The newly discovered evidence is what the chair- 
man of the nuisance committee would swear touching 
notice, but he is one of the council, and of course what 
he knew they all ought to have known. 

3. There was evidence enough by plaintiff below to 
carry the case before the jury, and the non-suit was prop- 
erly refused. 

4. What the marshal said to council about notifying 
the plaintiff below of the change of the time of meeting 
of council was testimony, perhaps properly admissible to 
show good faith in those who heard it and acted upon it, 
but it was not proof of actual notice to defendant, when 
the marshal himself could not remember giving it when 
on the stand under oath, and the court was right to re- 
strict it to the former use as legal evidence. Beyond that 
it was mere hearsay, if not hearsay altogether, and for 
any purpose except impeachment of the witness. 

On a careful review of the whole case we feel con- 
strained to uphold the verdict and affirm the refusal to 
. grant the new trial. 

Whilst the law will protect municipal authorities, and 
shield their persons from individual responsibility when 
in discharge of official duty, it will not permit them 
to invade private rights and demolish private property as | 
a nuisance without due process of law, and due process 
of law, under our Code, is notice of the time and place 
of trial of the issue of nuisance or no nuisance. 

To uphold their judicial functions and their fearless 
exercise of judgment, is the policy of the law, and it will 
not do to allow them to suffer for error of judgment in 
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the exercise of those functions. But it is no less its pol- 
icy to protect the three great absolute rights of all the 
people, personal liberty, personal security and private 
property, and it will not, on the other hand, do to: permit 
these, or either of these, rights to be annihilated without 
. due process of law. 

See cited by plaintiffs in error acts of 1874, p. 181; 38 
Ga., 335; 5 Cowen, 670; An. & A. on Cor., §630; Dil. 
Mun. Corp., §136, note 2, 176; 13 Ohio, 157; 17 J6., 402; 
4 Ind., 200; 17 Johnson, 439: 10 Jb., 470; 20 Ga., 635; 
12 /é., 23; Dil. Mun. Corp., 753; 7 Ga., 200; 40 Jb., 87; 
39 16, 725; Wood on Nuis., 149, 730, 732, 745; 18 Ark., 
252; Bish. Crim. Law, $828; Dillon, §311; 22 N. J. 25. 

For defendant in error, Code, §§4094, 4095, 4096 ; Wood 
on Nuis., §740. 

Judgment affirmed. 


ARCHER, administrator, e¢ a/. vs. GUILL. 


1. Property to which a wife was entitled prior to the act of 1866, and 
which her husband reduced to possession as his own estate, either 
before or after that act, became his by virtue of his marital right ; 
but where after that act a husband reduced property to possession, 
not in his own right, but in right of his wife, it was her separate es- 
tate; and both the husband and his privies were estopped from 
denying her right thereto. 

(a.) The right of the wife being to a share in the residuum of an es- 
tate under a will, and not being determined or set apart to her until 
1867, could the marital right of her husband attach, although the 
will took effect prior to 1866? Quaere. 

2. A judgment of a court of competent jurisdiction cannot be col- 
laterally attacked, and parol testimony for that purpose is inadmissi- 
ble. : 


Husband and Wife. Title. Evidence. Before Judge 
PoTTLE. Hancock Superior Court. March Term, 1881. 


To the report contained in the decision it is only neces- 
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sary to add that interrogatories of P. T. and E. M. Pen- 
dleton were offered for the purpose of showing that 
Guill, the husband of complainant, went into possession 
and claimed the property in dispute as his in 1866 (prior 
to the application for division and judgment. of the or- 
dinary thereon). This testimony was rejected, and its ° 
rejection formed one ground of the motion for new 
trial. 


_C. W. DuBOosE; J. T. JORDAN, for plaintiffs in error. 


SEABORN REESE, for defendant. 


CRAWFURD, Justice. 


Mrs. Nancy H. Dickson, the widow of Quincey L. 
Dickson, in the year 1864, filed her bill in equity against 
the executors of John Dickson, deceased, for the purpose 
of recovering her proportionate share of the residuum 
of his estate. On the hearing of the said bill it was 
decreed that the said executors account to her for one- 
sixth part of the said residuum, and that the same be 
delivered to her in kind without a sale of any of the 
property composing the same. 

The only part of the property material to this case is 
the one-sixth part of the real estate, which consisted of 
four thousand eight hundred and six acres. Very soon 
after the decree in the said bill, in the year 1864, the said 
Nancy intermarried with one Alexander Guill, and in the 
year 1867 the said Guill filed the following petition: 


GrorGIA—Hancock county. 


To the court of ordinary of said county, August term, 1867: 
The petition of Alexander Guill respectfully showeth to the court 
that, in right of his wife, Nancy, who was the widow and relict of 
Quincey L. Dickson, late of said county, deceased, that he is entitled 
to one-sixth part of the real estate of John Dickson, deceased; that 
said title ensues to your petitioner under item 7th of said John Dick- 
son’s last will and testament, now of record in the court of ordinary, 
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wherein the widow of said Quincey L. (he marrying with the consent 
of the executors appointed and nominated by the said John Dickson, 
and the said Quincey L. leaving no children surviving him,) shall re- 
ceive one-sixth part of the remainder of said John Dickson’s estate, 
after due compliance with proceedings begun by the executors so ap- 
pointed and nominated. That said title and bequest was unto your 
petitioner, in the right of his wife, Nancy, by verdict of special jury 
at the October term of the superior court, sitting as a court of chan- 
cery, 1864, and the order of the chancellor making the verdict of the 
jury final. 

Whereupon your petitioner further shows that he has given due 
and legal notice to all the parties in interest of said estate by personal 
service of the same. Whereupon he prays the appointment of three 
or more freeholders, to set apart to him in said right, one-sixth part, 
in valuation, of all the land belonging to the estate aforesaid, and lia- 
ble to distribution, lying and being in the county aforesaid, and assign 
to him, in said right, by metes and bounds, that number of acres of 
land to which he may be entitled, and that the freeholders, so ap- 
pointed, be required to make a return of their actings and doings in 
the premises to the court of ordinary for further action. And your 


petitioner will ever pray, etc. A. GUILL. 
August 5th, 1867. "| 


Under this petition five commissioners were appointed 
by the ordinary at the said August term, 1867, to set 
apart and lay off the one-sixth part of the said land as 
prayed for, which they did on the 16th of September 
next thereafter, and on the Ist day of March, 1869, the 
said return was ordered and adjudged to be entered of 
record in the book of divisions for said county, and is 
as follows: 


GEORGIA—Hancock county. 


The undersigned having been appointed to view and appraise the 
lands of the estate of John Dickson, late of said county, deceased, 
lying in said county, and to set off to A. Guill, in right of his wife, 
formerly Mrs. Dickson, the widow of.Q. L. Dickson, deceased, she 
being entitled, under the will of said John Dickson, deceased, to one- 
sixth part of his estate, have this day looked over the land. We find 
from a plat made out by T. H. Audas, that the tract of land shown us 
contains 4,806 acres. We leave off 16 acres, claimed as belonging to 
the Knowles’ place, leaving as property belonging to the tract 4,790 
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acres, which we have estimated to average five dollars per acre, making 
the sum of $23,950.00, one-sixth of which is $3,991.66. 

We decree that there shall be set off to him the lands running from 
the southeast corner of Forbes’ land, running in an easterly direction, 
so as to embrace the hotises where John Dickson lived at the time of 
his death, to such a point that a straight line from that point to the 
Sandersville road, including all the lands on the north side of said 
road, down to the lands of the estate of Mrs. Brooking, so as to em- 
brace, or contain, 798 acres of land, considering the same about an 


average of all the lands. 
THOMAS M. TURNER, 


CosBy CONNELL, 
HENRY H. CULVER. 
Sparta, September 16th, 1867. 


In January, 1877, and in February, 1878, joint notes and 
mortgages on this one-sixth of the land described, were 
made by the said Guill and the said Nancy H., his wife, 
to William Archer and William Stevens. In June, 18709, 
the said Guill died, and letters of administration were taken 
out on his estate by William Archer, one of the mort- 
gagees and plaintiffs in error in this case. In proceeding 
to administer the estate of the said Guill he embraced the 
land covered by the will of John Dickson, the decree of 
the court and the return of the commissioners aforesaid. 
Pending the advertisement of the said administrator Nancy 
H. Guill filed her bill in equity, setting up the facts here- 
inbefore stated, and asserting her title to the said land, 
and alleging that in signing the notes and mortgages she 
was pledging her separate estate for the debts of her hus. 
band. 

On the hearing, a verdict was rendered for the said 
Nancy H., and a decree in conformity therewith was made 
by the court. 

The judge gave the following charge to the jury: 

“ Previous to the act of 1866, the law was, that all the 
property of the wife became the property of the husband 
by virtue of his marital rights, and subject to be reduced 
to possession by him. If not reduced to possession by 
him, her equity to it attached. 
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“« By the decree made in 1864, in this court, Mrs. Guill 
became the absolute owner of the one-sixth undivided 
interest of the landsof John Dickson. It seems from the 
record before me, that afterward a petition was filed in 
the court of ordinary, in 1867, for the partition of the 
lands, and the assignment to Mr. Guill, in right of his 
wife, of her portion. There is also a record of the return 
of the partitioners, dated in September, 1867, and in 1869 
it was made the judgment of the court. What the record 
means, is a question of law for the court. 

“ Therefore, I charge you, when Guill went into posses- 
sion under that judgment of the court of ordinary, he 
went in in right of his wife, and not in his own right; and 
he would be estopped from asserting to the contrary if 
he was in life. This estoppel applies to all who claim 
under him, to parties and privies. Archer and Stevens 
are both privies, and are as much estopped as Guill would 
be by that judgment.” 

If the foregoing charge, under the facts set out in the 
record, be the law governing the case, then the verdict 
and decree were right, under all the testimony, and the 
other assignments of error are immaterial. 

The decree of the chancellor in 1864 required the ex- 
ecutors of John Dickson to account with and deliver to 
Nancy H. Dickson one-sixth part in kind of the residuum 
of the estate of John Dickson. Some five weeks after 
this decree she became the wife of Alexander Guill, and 
whatsoever of her estate -he reduced to his possession be- 
fore December the 13th, 1866, became absolutely his prop- 
erty, and so, too, if he had reduced it afterwards as his own 
estate. If, however, after that time he reduced it to pos- 
session as the property of his wife, then it was hers, and 
continued her separate estate. 57 Ga., 412. 

It will be seen by his petition that he comes into the 
court of ordinary “in right of his wife, Nancy, who was 
the widow, etc., * * * that said title ensues to your peti- 
tioner under item 7th of John Dickson’s will. That said | 
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title and bequest was unto your petitioner, in right of his 
wife, Nancy, by verdict of special jury, etc. Whereupon 
he prays the appointment of three or more freeholders to 
set apart to him in said right one-sixth part, etc., * * * 
and assign to him in said right by metes and bounds, etc.” 

Again, in the order appointing the commissioners the 
ordinary says: “On reading and filing the petition of Al- 
exander Guill in right of his wife Nancy * * * he is, in 
such right, entitled to one-sixth part of the estate of John 
Dickson, and that the interest had been found by verdict 
and decree at October term, 1864, etc.” The commission- 
ers named to appraise and divide the land say: “ Having 
been appointed to set off to A. Guill in right of his wife, 
formerly Mrs. Dickson, the widow of Q. L. Ditkson, she 
being entitled under the will, etc.” And it will be further 
seen that the ordinary in receiving and ordering to record 
the return of the commissioners uses the same language. 
So that it clearly appears that the whole proceeding was 
not in his own right, but that of his wife. If he had pro- 
ceeded to have had this property set apart to himself by 
virtue of his marital right and it had been done, that 
would have fixed the title absolutely in him. ' All the evi- 
dence in the case shows that it was not possible for him 
to have reduced it to possession until the year 1867, and 
that at all times afterwards he treated it as the property 
of the wife. 

Besides, this legacy consisting of one-sixth part of the 
residuum of the estate of John Dickson, the same being 
uncertain, and possibly not to consist of anything, might 
it not well be asked, whether being acquired in 1867 by 
her, under the will of John Dickson, could the husband 
have taken it at all? 

But it is said that Mrs. Guill is estopped by her mort- . 
gages; this would be true in all cases where the title is 
obtained by a dona fide purchaser without notice, but 
where there is notice, as in this case, the conveyance is ab- 
solutely void as to her separate estate. Code, 1783; §2640. 
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2. As to the testimony of the Pendletons which was 
ruled out, there was no error, because it was seeking to 
go behind the judgment of the court of ordinary in as- 
signing this property on the petition of her husband to 
Mrs. Guill, he was concluded and necessarily were those 
who sought to claim under him. 

Counsel for complainant having abandoned all right to 
a verdict on the ground of duress from the case, in open 
court and in presence of the jury, no ruling of the cour 
thereon was necessary. 

Judgment affirmed. 


THE SOUTHERN EXPRESS COMPANY vs. FRINK e¢ ail. 


. Anexpress company employed a messenger and required him to 
give bond. The bond provided that he should “well and truly per- 
form all the duties required of mein any position or place to which 
I may be assigned in said employment, and well and truly account 
for all money and property of every description which may come 
into my possession or control, or for which I may have given my 
receipt, by reason of said employment, and make good all loss or 
damage which may happen to such money or property while under 
my control, for which I may be legally responsible, and indemnify 
and save harmless the said company from all liability on account of 
“my fault or neglect :” 

Held, that as between the company and the messenger his liability 
was not that of a common carrier, but that of an agent, and de- 
pended on his diligence or negligence. 

. Acharge not founded on the evidence and likely to mislead the 
jury, was error. 

. Where one employs an agent who is already in the service of an- 
other principal, with full knowledge of his first employment, and 
concurrently therewith, the second contract must be construed in 
the light of the duties imposed by the first, and the agent will not 
be liable to the second employer for a failure of duty if caused 
solely by the obligations imposed by the first employment. 

(a.) The issues in this case were not fully and fairly submitted. 


Master and Servant. Principal and Agent. Common 
Carriers. Damages. Negligence. Charge of Court. Be- 
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fore Judge PATE. Pulaski Superior Court. November 
Adjourned Term, 1880. 


To the report contained in the decision it is only neces- 
sary to add the following : 

Frink, who was a conductor on the Hawkinsville branch 
of the Macon & Brunswick railroad, also accepted employ- 
ment under the Southern Express Company; his duties 
were those of a messenger—to carry packages from Coch- 
ran to Hawkinsville, and vice versa, etc. He gave a bond 
to the express company, the provisions of which are suffi- 
ciently stated in the first head-note. On September 16th, 
1879, he received an express package containing $3,000.00, 
to be carried from Cochran to Hawkinsville. He failed to 
deliver it, and the company sued on his bond. The evi- 
dence as to his diligence was conflicting. Plaintiff sought 
to show that the package was received by Frink about 
2:30 P. M., and put in the safe which he had in the bag- 
gage car; that he left the car open and the safe unprotected, 
and went with the engine some miles away after water, 
returning just before sundown; that he then took no 
precautions, his only precaution before leaving the first 
time being to tell one Carroll, who was the baggage-mas- 
ter, and with whom he divided the salary paid him by the 
express company, to lock the car; that after his return 
with the engine he went up town and remained there eat- 
ing and drinking and playing cards until some time in the 
night, when it was time for the train to leave; and that 
he showed the key of the safe to one or more parties, re- 
marking that it was a check for money, all of which was 
contrary to the rules of the company ; that he never paid 
any attention to the package until near Hawkinsville, after 
10 P. M., when he went to the safe to get it and found it 
gone. 

Defendants insisted that, under orders from the railroad 
company, Frink was compelled to go with the engine for 
water, returning before sundown; that he did not receive 
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the instructions as claimed by plaintiff, and that he was 
not negligent. The facts are sufficiently stated in the 
decision. 

The jury found for defendants. Plaintiff moved fora 
new trial, on the following among other grounds: 

(1.) Because the verdict was contrary to law and the ev- 
idence. 

(2.) Because the court erred in charging the latter clause 
of section 2184 of the Code, to-wit: “In cases where the 
power is coupled with an interest in the agent, unreason- 
able instructions detrimental to the he daa interest may 
be disregarded.” 

[The court charged the entire section together. ] 

(3.) Because the court refused to charge the following 
written request : “ That the defendant, Frink, having vol- 
untarily and for hire accepted the position of agent of the 
express company, and having voluntarily assumed the 
duties and responsibilities and liabilities of such agent to 
plaintiff, his being in the employ of the railroad did not 
in any way increase or diminish his duties and obligations 
and liabilities to plaintiff.” 

(4.) Because the court erred in the following charge: 
“ Now it is claimed here on the part of the defendants 
that he (Frink) was to obey the instructions of the Macon 
& Brunswick railroad ; therefore it is claimed that it came 
in conflict with the duties as express agent and messenger. 
Well, gentlemen, you have heard the testimony upon that 
question, and it is for you to determine under the facts 
sworn to and proved whether it was necessary for him 
(Frink), as claimed here, that he was compelled to leave 
Cochran on the engine, whether it was necessary for him 
to do that or not—whether the instructions from the rail- 
road requires that he should do that, and that is the ques- 
tion for you.” 

The motion was overruled and plaintiff excepted. 


ROBERTS & DELACEY; JACOB WaTSON; R. F. Lyon, 
for plaintiff in error. 
v 67—14 
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KIBBEE & MARTIN; C. C. RYAN; HARRISON & PEE- 
PLES, for defendants. 






JACKSON, Chief Justice. 









The Southern Express Company brought suit against 
their agent and the sureties on his bond, to recover three 
thousand dollars entrusted to him at Cochran for delivery 
at Hawkinsville, and which he failed to deliver. The jury 
found for defendants and the company excepted to the 
refusal of the court to award a new trial. 

1. The liability of the agent of the. company and his 
sureties to the company turns on the contract between 
them, and that contract is the bond on which the suit is 
brought. The counsel for plaintiff in error contended 
that the liability of the agent is the same as that of a 
common carrier; that he was employed by the com- 
pany to carry goods, money, etc., from Cochran to 
Hawkinsville regularly on the Macon and Brunswick 
branch railroad between those points, and thus became a 
common carrier under section 2c66 of the Code, and 
therefore, under the same section, no excuse availed him 
but the act of God or that of the public enemy. 

It was conceded that his liability and that of his sure- 
ties was measured by the obligation they signed, but it 
was insisted that by the terms of that obligation the legal 
liability of the agent as a common carrier was not varied, 
but was fixed to be that of a common carrier. 

The liability fixed in the bond is in these words: “I 
will at all times well and truly perform all the duties re- 
quired of me in any position or place to which I may be 
assigned in said employment, and well and truly account 
for all money and property of every description which 
may come into my possession or control, or for which I 
may have given my receipt, by reason of said employ- 
ment, and make good all loss or damage which may hap- 
pen to such money. or property while under my control, 
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for which I may be legally responsible, and indemnify and 
save harmless the said company from all liability on ac- 
count of my fault or neglect.” It is urged that the words 
“for which I may be legally responsible” make the agent 
liable as a common carrier, and that he can protect him- 
self from incurring it only by the act of God or the pub- 
lic enemy. We cannot so hold. 

The following words, “and save harmless the said com- 
pany from all liability on account of my fault or neglect,” 
would be without meaning if such construction were put 
on the former words. The liability is not to indemnify 
the company against all accidents and the fault of the 
whole world, except the acts of the Almighty and of the 
enemies of the State, but it is to indemnify the company 
for any loss incurred by reason of “my fault or neglect,” 
the agent’s own fault or neglect, and that of nobody else. 
If the parties had intended to bind the agent as a com- 
mon carrier, how easy to have said so in the bond. The 
truth is that the bond is given, not as a common carrier at 
all, or in the capacity of any sort of carrier, but as agent 
of the express company in any business in. which that 
«<ompany might place him; for the bond recites that 
“this obligation shall not be impaired by a change of 
place, position or duties of said James S. Frink’s employ- 
ment ;” and also that “whereas James S. Frink is about 
to be employed by the Southern Express Company for a 
period that may be terminated by said company at will 
without notice, now, therefore, know all men by these 
presents, that I, the said James S. Frink, in consideration 
of the said employment, and the compensation which I 
am to receive from said company for my services therein, 
do hereby covenant with said company and bind myself, 
my heirs, executors and administrators, that I will at all 
times well and truly perform all the duties required of me 
tn any posttion or place to which'I may be assigned in said 
employment.” His position might have been changed 
to that of a clerk or a stationary agent, and yet this obli- 
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gation would bind him. How and to what extent? 
Surely not as a common carrier; for he would then carry 
nothing, but as the agent of the company for any loss in- 
curred by his fault or neglect. The common carrier is the 
Southern Express Company ; to that corporation the pub- 
lic looks for security. It is bound for every loss, except 
it befall by: act of God or the public enemy; but the 
agents of this corporation are bound only by the terms 
of their respective obligations—their contract with the 
company—and that obligation in this case is limited to 
losses occasioned by the fault or neglect of this agent by 
the very terms of the contract. 

The question, therefore, to be determined is, was he at 
fault or neglectful of his business when this package of 
$3,000.00 was taken from the box or safe in the baggage- 
car of the Macon & Brunswick branch train while it stood 
at Cochran for several hours in the afternoon and night, 
until ten or eleven o’clock in the night? He was the con- 
ductor of the Macon & Brunswick Railroad Company as’ 
well as the agent of the express company. He left the 
baggage car and box with this money in it, to go to Buz- 
zard Roost, a station twelve miles off, on the engine with 
the engineer after water; he did not lock the car himself 
when he left, but told Carroll to do so, who was baggage- 
master to the railroad company, but also the agent or ser- 
vant of Frink, receiving half the wages the express com- 
pany paid him. There was no baggage in the baggage-car, 
and nothing but this box, so far as the record shows; a boy, 
the servant of Frink and Carroll, had the key to this 
baggage car and slept in it. When Frink returned from 
the water expedition he did not examine the car and box 
to ascertain if all was right ; nor did he look at it or open 
it till he was close to Hawkinsville, but left the box with 
the money where this boy had access till ten o'clock at 
night, without opening it once; he was about the town 
drinking beer and eating oysters and playing cards; he 
showed the key of the box where this money was to sev- 
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eral persons, or in their presence, and said it was a check 
for money, but not his money, and that it was the key of 
thatbox. The legal question is, did he use that diligence 
about this large sum of money, thus so long in this box, 
which was a common iron box with a common key to it, 
which a prudent man would have taken of it had it been 
that prudent man’s property? Code, §§2185, 2061. 

It seems that the express company knew of his employ- 
ment by the railroad company when it employed him, 
and if it was his duty to leave the train of cars and go 
for water on the engine alone with the engineer, and with- 
out the baggage car, it may excuse that absence from his 
charge ; but conceding this, was he excusable for all that . 
he did, and all that he did not do, after his return and 
until ten o’clock that night ? 

The question of negligence on the facts is peculiarly 
for the jury, and we do not wish to take its unbiased con- 
sideration from them. Therefore, we do not express any 
opinion on the facts made here, further than to repeat the 
question at issue, would a prudent man have acted as this 
agent did had his own money been in that box in the bag- 
gage car? 

2. We will say further, that the case required a clear 
and full presentation of this issue before the jury by the 
court, without the slightest cloud or omission on his part; 
and on examining the exceptions taken to the charge in 
the motion for a new trial, we cannot say that it was so 
presented. 

One charge complained of was certainly erroneous, and 
that consists in giving to the jury the latter part of sec- 
tion 2184 of the Code, which declares that “in cases 
where the power is coupled with an interest in the agent, 
unreasonable instructions detrimental to the agent’s inter- 
est may be disregarded.” The power of this agent toact 
in this business was not coupled with any interest in him 
in the sense of the statute, and the charge may have © 
misled, and probably did mislead, the jury. 
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The instructions which the plaintiff insisted he received 
were very stringent. It is true that it is disputed that he 
did receive them, but the plaintiff had the legal right to 
have the case made by his proof put before the jury to be 
considered by them. Among these instructions are those 
which require him to inspect the box immediately before 
he went to meals and immediately on his return ; to drink 
‘no intoxicating liquors of any sort; never to show or talk 
about the contents of the box; never to let the key pass 
from his possession, lest opportunity might arise to take 
a wax impression ; to note that the iron box was not ab- 
solutely safe, but must be watched as carefully as leather 
trunks or wooden boxes; to exercise the same care and 
vigilance on every trip as if he knew of a premeditated 
robbery; to note that he was watched by skillful and 
desperate thieves, and to keep these instructions ever on 
his memory. 

Now when the court told the jury that this agent might 
disregard these instructions if unreasonable, provided his 
power was coupled with an interest, we cannot say that 
the plaintiff was not hurt. Jurors might hold them very 
unreasonable, and might think that the agent did have an 
interest in the duty before him; but certainly he had no 
interest in the sense of the law, and this was not a case 
in which this charge could be given as its law. 

3. Whether this agent of the express company could 
shield himself behind his prior contract with the railroad 
company at all, would turn on the question whether the 
express company knew of his employment, and in the 
light of this knowledge employed him. Did they know 
that fact? The charge of the court is not explicit that 
the express company must know it, before that company 
could be legally affected at all by it. If the express com- 
pany knew it, it might be questioned whether then it 
could be affected by a prior engagement of their agent to 
another, unless stipulated for in the contract of employ- 
ment. But we think the better rule would be that then 
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it would be the duty of the last employer to ascertain 
what the agent had to do for his first employer, and then, 
if he employed him, the law, reason and common sense, 
would construe the contract in the light of the conflicting 
duties of the first engagement, and hold the agent fault- 
less if his only fault or negligence was caused by the du- 
ties of the prior engagement. Practically in this case, 
therefore, the question as to the neglect of this box, whz/e 
off for the water, turns on whether it was his duty as con- 
ductor to go at all with the engineer for the water, and if 
it was his duty, did he not have the power as conductor, 
to take the baggage car with him, for if he did then he 
would hardly be considered as acting as a prudent man in 
respect to his own property in leaving the baggage car 
and box behind. But other issues of fault or neglect 
after his return from Buzzard Roost, and during the 
hours he was about town in Cochran, turn on the legal 
principles first laid down, and are not affected by the prior 
engagement. 

We think that these issues should have been submitted 
fairly and squarely to the jury in respect to knowledge or 
ignorance of the company of his prior engagements, and 
in respect to what his duties as conductor required him to 
do, as well as in respect to the law applicable to his fault or 
neglect while at Cochran, as alleged against him. 

On the whole case, we think a new trial should be had, 
especially on the ground of error in the court in the charge 
in respect to the power of the agent when coupled with 
an interest, and some uncertainty and inaccuracy on the 
subject of the conflicting duties of this agent in the em- 
ployment of two distinct corporations. The other grounds 
were properly ruled, or did not hurt. 

Judgment reversed. 
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JACKSON vs. PARROTT. 


A husband may waive the right of homestead in his property as 
against a certain debt, and his waiver will bind his family, although 
an application for homestead may at the time be pending. 

(a.) If the wife joins her husband in the waiver, and is a party to the 
foreclosure of the mortgage in which it was made, would it not bind 

her also, aside from the waiver of the husband? Qwaere. 


Husband and Wife. Homestead. Waiver. Before 
Judge Lawson. Greene Superior Court. March Term, 
1881. 


Reported in the decision. 
COLUMBUS HEARD, by brief, for plaintiff in error. 


H. T. & H. G. LEwIs, for defendant. 


SPEER, Justice. 


This was a claim case pending in Greene superior court, 
and on the trial of which, after the evidence was conclu- 
ded, on motion the claim was dismissed by the court, to 
which dismissal claimant excepted. 

On the 5th day of February, 1873, plaintiff in error and 
her husband executed a mortgage upon certain real estate 
to the defendant in error to secure the payment of a note 
made by the husband on the 14th November, 1871. At 
the time of the execution of said mortgage the plaintiff 
in error had applied to the proper court to have the land 
(thus encumbered) set apart as a homestead, and two days 
after the execution of said mortgage the same was so set 
apart. In the mortgage thus executed by the husband 
and wife is contained the following waiver: “And we, the 
said Alex. J. J. Jackson and his wife, Sarah F. Jackson, 
do hereby waive all right we may have under the laws of 
said state to a homestead out of the tract of land herein- 
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before described.” It further appears that the mortgage 
was foreclosed against plaintiff in errorand her husband 
at the September term, 1880, of Greene superior court. 
To a levy of the mortgage 7. fa. issuing from said fore- 
closure the plaintiff in error interposed her claim to said 
land as a homestead set apart to herself and children un- 
der the laws of this state. The question is, whether under 
the foregoing facts and proofs she was entitled to main- 
tain her claim to said homestead? Plaintiff in error 
claims, as the debt was her husband’s—sought to be 
secured by the mortgage, in the execution of which 
the wife joined her husband—her signature is a nullity 
in law and does not bind her. Admit this to be true, 
still it has been held by this court that the waiver on the 
part of the husband of a homestead, as to any particular 
portion of his property, binds the wife and excludes her 
from the benefit of a homestead in that property as effec- 
tually as though she had joined in the waiver. 55 Ga., 
183. ; 

The fact that her application for a homestead was pend- 
ing at the time the homestead exemption was waived, does 
not change the principle. The husband has the right, af- 
ter her application has been made, to prevent her acquir- 
ing the homestead by filing his objection thereto. So he 
likewise may defeat her right to this exemption at any 
time before it is assigned to her by waiving it in favor of 
adebt. 55 Ga., 182; 63 /0., 454; 56 J0., 53. 

Apart from these well recognized rulings touching the 
rights of the wife to the homestead over the special waiver 
of the husband, in this case plaintiff in error was herself 
a party to this waiver, and a party to the proceedings to 
foreclose, and it may well be questioned whether she is not 
estopped from setting up any defense to the enforcement 
of this judgment z# rem that she could have availed her- 
self of pending the proceedings to foreclose. Code, §§3577, 
3826; 62 Ga., 20. 
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However this may be, it is not material, nor is it necessary 
to rule only the first question presented by the record in 
this case, that prior to the setting apart of a homestead 
exemption to the wife, the husband may defeat her appli- 
cation, though pending at the time, by waiving his right 
of exemption out of his property in favor of any debt he 
may wish to secure, on such property as he may wish to 
encumber, and as under the facts of this case, the rights 
of the wife as to a homestead exemption out of this 
property of the husband were defeated by the waiver in 
this mortgage, executed by the husband and wife, we can 
see no substantial grounds in law upon which her claim 
can rest, and we see no error in the judgment of the court 
below in dismissing the same. 

Judgment affirmed. 


THE SOUTHWESTERN RAILROAD vs. BRYANT & LOCKETT. 


Where a declaration in an action against the Southwestern Railroad for 
damages to property shipped over the Central Railroad, and thence 
over the Southwestern Railroad, alleged that they were “connecting 
roads runand managed by the Central Railroad,” it was amendable 
by striking such allegation. 

(a.) A declaration, the allegations of which made out-a case for re- 
covery against a railroad as the last of a connecting line, was not 
demurrable, because, as a matter of fact, itmay have been leased 
by another railroad company, which wasthe real contracting party, 
If such facts existed, they could not be reached by demurrer. 


Railroads. Amendment. Demurrer. Before Judge 
Crisp. Sumter Superior Court. April Term, 1881. 


Reported in the decision. 


S. C. ELAM, for plaintiff in error. 


B. P. HOLLIS; HAWKINS & HAWKINS, for defendants. 
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SPEER, Justice. 


Bryant & Lockett brought their suit against the South- 
. western Railroad Company, seeking to recover damages to 
to the amount of one thousand dollars. 

‘The petitioners allege “ that on the 22nd day of January, 
1881, your petitioners consigned to the Central Railroad 
at Atlanta, in said state, for shipment by the car-load, 
twenty-one mules of the value of four thousand dollars, 
at the price or sum of fifty-five dollars and eighty cents 
for transportation over said Central and Southwestern 
Railroad (being connecting roads run and managed by the 
Central Railroad) to the city of Americus in said county. 
And petitioners further show that said mules were deliv- 
ered in good order to the defendant, the Southwestern Rail- 
road Company, at Macon, in Bibb county, in said state, and 
by them received in good order, to be transported on the 
railway and delivered to petitioner, U. S. Lockett, at the 
Americus depot, in said county, on the said 22d day of Jan- 
uary, 1881, by means of which said defendant became liable 
to your petitioners safely to carry and deliver to your peti- 
tioners said twenty-one mules in good order. But the said 
defendant, wholly neglectful of the duty and responsibil- 
ity of a common carrier, refused so to convey and deliver 
the same, but by the carelessness and negligent conduct 
of its agents and employés, sent said mules to the town 
of Dawson, in the county of Terrell, in said state, forty 
miles beyond the said city of Americus, and there kept 
the same for three or four, five or six days, without atten- 
tion or feeding, to their injury and the injury of their 
value five thousand dollars, notwithstanding your peti- 
tioner, U. S. Lockett, was at the said depot ready to re- 
ceive and pay all freight. Petitioners aver that the said 
mules were purchased for sale in the market of Americus 
and surrounding country, and petitioners had engaged 
several of said mules to old customers, and by means of 
not receiving the said mules they lost their trade to the 
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value of twenty dollars per mule, and petitioners say the 
profits on said mules were reasonably worth twenty dollars 
per mule, and by reason of their failure to get the same 
they lost the said profits in their business, and also the 
treatment of your petitioner for six days in and about 
the getting possession of the same at the value of two 
dollars per day. Petitioners further show that by the 
failure to attend and feed said mules they became depre- 
ciated in value twenty dollars each, and of which peti- 
tioners lost the said sum and value in money. Wherefore 
petitioners bring suit, etc.” 

To this declaration defendants demurred, whereupon 
plaintiffs, by leave of the court, amended their declara- 
tion by striking out the words, “ being connecting roads, 
run and managed by the Central Railroad,” over the ob- 
jection of defendants, and after said amendment the court 
overruled the demurrer, and defendants excepted, and say 
the court erred, first, in allowing said amendment to be 
made; second, in overruling said demurrer to the decla- 
ration as amended, and assign the same as error. 

We find no error in either of the grounds set forth in 
this assignment. When the amendment was allowed by 
the court, as set forth in the record, there can be no doubt, 
under the pleadings, that a cause of ‘action was fully and 
distinctly set forth in plaintiffs’ writ against the South- 
western Railroad Company. We distinguish this case 
from that cited by plaintiff in error, and reported in 62 
Ga., 607. There the written evidence by the contract 
showed that the defendant, who was sued by the South- 
western Railroad Company, had made a contract in writ- 
ing to pay the Central Railroad for the freight charged for 
the animals transported, and hence the Central, and not 
the Southwestern, was the one entitled to sue for and 
recover, and hence on the submission of this evidence a 
non-suit was properly awarded. But in this case the alle- 
gation is that the consignment was made to the Central 
road at Atlanta for shipment by the car-load over said 
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Central and Southwestern roads to the city of Americus. 

But plaintiff alleges that said stock were delivered in 
good order to the defendant, the Southwestern Railroad, 
at Macon, and by the said Southwestern Railroad received 
in good order, and the damage is alleged to have been 
done to said stock on the Southwestern Railroad by its 
agents and employes. 

Let the judgment be affirmed. 


GUESS ef al. vs. THE STONE MOUNTAIN GRANITE AND 
RAILWAY COMPANY. 


. Where a number of persons living along the line of a railway, run- 
ning from the main line of a railroad to a granite quarry, operating 
under charter, and running through the streets of a town with the 
consent of the council thereof, brought suits against the company 
for damages resulting from the making of embankments and cuts 
in the street which ran in front of their property, and from the use 
of an improper engine, which cast cinders and soot into plaintiffs’ 
yards and houses, and the running thereof at irregular times, a bill 
by the company to settle the rights of all parties and to prevent 
multiplicity of suits was not without equity. 

. The chancellor did not abuse his discretion in granting a temporary 
injunction to restrain the damage suits until a trial of the wy 
cause could be had. 

(a.) Though the bill was brought only ten days before the trial 
term of the damage suits, the chancellor relieved the defendants of 
injury therefrom by requiring, as a condition of the grant of injunc- 
tion, a consent order to try the case at the next term. 

(6.) Nor did he abuse his discretion in refusing to enjoin the business 
of the company until the hearing. 


Municipal Corporations. Streets. Railroads. Equity. 
Damages. Before Judge HILLYER. DeKalb County. 
At Chambers. September 30th, 1881. 


Reported in the decision. 


L. J. WINN, for plaintiffs in error. 
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HopkKINs & GLENN, for defendant. 


JACKSON, Chief Justice. 


Sundry parties residing on Church street in Stone 
Mountain sued the defendant for damages in the use it 
made of the street as a railway track in excavating and 
embanking thereon, thus rendering it well nigh useless, 
in running cars on it at irregular times and with an in- 
competent or rickety sort of engine, which scattered cin- 
ders, soot and smoke all over their yards and into their 
houses, decreasing greatly their value, and in thus making 
the business of the corporation a nuisance to all the 
neighborhood ; and all this under a charter to do private 
business, not in any sense for the use of the public, but for 
the private emoliument and gain of the stockholders only, 
and that therefore it was a mere trespasser on the street, 
and there without shadow of right. The bill was filed 
to restrain the plaintiffs in these divers suits to settle the 
rights of the railway company and of these plaintiffs, set- 
ting up leave from the town council to use the street, a 
charter from the state, etc., alleging multiplicity of suits, 
multiplication of suits, and repetition of suits from time 
to time, and asking that the whole matter be settled in 
one case, fixing the rights of all parties. 

The chancellor granted the injunction with the consent 
order that the case thus made be tried at the next, March, 
term of the court. This grant is assigned as error. 

We think that if the complainant has any chartered 
rights at all to use the street, by the leave of the city 
council of Stone Mountain first had ‘thereto, the bill fs 
not without equity, but rests on equitable jurisdiction of 
avoiding a multiplicity of suits and settling interminable 
litigation on one trial, fixing thereby oes dees fs s rights, 
and doing justice to all. 

Whilst this private corporation, not being a public car- 
rier, or organized for any great public purpose, like rail- 
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ways from town to town, could not exercise the right to 
take private property for public use, even with compensa- 
tion, against the will of the owner of that property, yet 
it has the chartered right to run a road from Stone Moun- 
tain to the quarries at the mountain itself, to haul the 
granite to the Georgia railroad, and to connect therewith, 
by the purchase or lease, or other leave given by the 
owners of property along their route; and as the company . 
shows the grant of the use of the street in question by 
the town council of the town of Stone Mountain, we 
cannot say that it isa mere interloper and trespasser, so 
that equity will shut its doors to its entrance as a suitor. 

The demurrer to the bill rested on two grounds. First, 
that it was brought too late, within ten days of the trial 
term of the trespass suits, and secondly, for want of equity. 
The chancellor drew the sting of the first ground by re- 
quiring the complainant to try the equity case on its 
merits at the next term, the first to which it was return- 
able, and as soon as it could be tried, if filed thirty 
days before the court, according to the rule. And we 
have seen that there is equity in the bill under the view 
we take of it. 

If the present mode of running these cars be persisted 
in, and the affidavits and answer make the true case on 
the trial before the jury, the defendants to the bill will 
be entitled to have such a decree as will constrain the 
complainant to improve the mode now used in running 
them, as well as damages for the past, as the case now strikes 
us; and if their property lying on the street is so perma- 
nently injured as the answer and affidavits allege, they 
will be entitled to damages therefor. But we do not now 
rule positively on these points, preferring, as the chan- 
cellor did, it seems from his interlocutory injunction and 
order thereon, that the case on law and facts be fully 
tried before the jury on the merits, when, if parties are 
not satisfied with the result before the court and jury, 
either may have the case reviewed here on the full equities 
. thereof. 
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Within a month or two the trial will be had, and no- 
body can be permanently injured by the temporary in- 
junction. 

We cannot say that the chancellor should have abso- 
lutely prohibited the running the cars in the meantime, 
as the cross-bill prayed; but on a view of the whole case, 
we think that the disposition he made of it is legal, wise 
- and just. 

Let the judgment, therefore, be affirmed. 


ZACHRY vs. STEWART ef ail. 


. Where a party assumes without objection the affirmative on the 
proof, he is entitled-to conclude on the argument. 

. Prior conversation about a contract in writing is merged in the wri- 
ting. 

. Exception to a paragraph of a charge which contains several 
distinct points must specify the particular error assigned, or it will 
not be entertained by this court. 

. Where a landlord assigns a lien on his tenant’s crop to enable the 
tenant to run his farm for the benefit of landlord as well as tenant, 
and on the faith of that lien supplies are furnished, the landlord is 
estopped from attacking the validity of the lieninthe hands of his 
assignee. 


Practice in Superior Court. Contracts. Practice in 
Supreme Court. Estoppel. Before Judge STEWART. 
Rockdale Superior. Court. February Adjourned Term, 
1881. 


The Stewarts were merchants. Vaughn desired to make 
purchases of them. They declined to make him advances 
without security. Zachry, as his landlord, took a lien 
which he assigned to the Stewarts,and they thereupon 
made the advances. They foreclosed the lien. Zachry, 
as a contesting creditor, came in and filed a counter-affida- 
vit denying that the lien existed at all, and alleging that 
if it did it had been partly paid off. The case went to 
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the superior court by appeal. On the trial the evidence 
as to the existence of the tenancy and the application of 
certain cotton towards paying the claim was conflicting. 
The jury found for the plaintiffs. Zachry moved for a 
new trial on the following among other grounds: 

(1.) Because the verdict was contrary to law and the 
evidence. 

(2.) Because the court erred in not allowing counsel for 
Zachry, contesting creditor, to open and conclude the argu- 
ment, at his request, before the jury, the burden of sus- 
taining said illegality being on said Zachry, contestant. 
[It appears that the Stewarts assumed the onus and opened 
and concluded the testimony without objection.] 

(3.) Because the court refused to allow counsel for 
Zachry to prove by him that plaintiffs, the Stewarts, were 
to make the money out of the first cotton made by said 
Vaughn on lands rented of said Zachry. 

(4.) Because the court charged as follows: “I charge 
you that if you find from the evidence that the landlord, 
Mr. Zachry, for the purpose of enabling his tenant to pro- 
cure supplies with which to make a crop on his (Zachry’s) 
land, took a lien as landlord from his tenant and trans. 
ferred the same to the Stewarts, and as a consideration for 
making such transfer he was benefited in obtaining sup- 
plies by the use of which crops were raised and grown on 
the land of Zachry, then he, Zachry, would be estopped . 
from denying that such lien existed, and if you thus find 
the evidence to be, your verdict should be in favor of the 
Stewarts. But how all these matters are it is for you to 
say under the evidence.” 

The motion was overruled and Zachry excepted. 


A. C. McCALLA, for plaintiff in error. 
GEO. W. GLEATON, for defendants. 


JACKSON, Chief Justice. 


This was a contest between the parties over money raised 
from the sale of the tenant’s crop. The Stewarts fore- 
v 67—15 
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closed a landlord’s lien thereon, and Zachry claimed the 
money raised by that foreclosure. -Zachry was the land- 
lord, and had transferred the lien to the Stewarts to in- 
duce them to furnish supplies to his tenant, and after- 
wards claimed the money raised by the very paper which 
he had so assigned, and did so by attacking jts validity 
and lien on the crop. The jury found for the Stewarts, 
the assignees of the lien, and Zachry moved for a new 
trial, and the denial of that motion is assigned as error. 

1. There was no error in giving the Stewarts the conclu- 
sion, as they took the affirmative without objection, and 
putin their testimony to support it. 

2. There was no error in ruling out what was said about 
the contract before it was reduced to writing, it was 
merged in that writing. 

3. The exception to the charge cannot be entertained ; 
it is too general and does not specify the particular error 
assigned thereon. Veal et al., executors, vs. Brown et al., 
this term. - 

4. Even if it could be, the verdict is right under the 
law applicable to the facts disclosed by the record. Zachry 
is estopped from attacking the validity of the lien he 
transferred in order to enable his tenant torun his farm for 
the benefit of himself as well as that of his tenant. 

Judgment affirmed. ; 


ARTIIUR vs. THE COMMISSIONERS OF GORDON COUNTY. 


1, The power to issue execution against a defaulting county treasurer 
was formerly vested in the inferior court, then in the ordinary, and 
lastly in the county commissioners, in counties where they exist. 

(a.) Such an execution is issued summarily, and the defendant then 
has a right to test the questions invelved bya trial by jury. A de- 
fendant who has had a full and complete trial after the issuance of 
execution, has no cause to complain that he did not have it before. 

(2.) An execution issued by county commissioners and signed by their 
clerk on their order is good. 

2. Exceptions to matters of fact in an auditor’s report must be defi- 
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nite and specific. Mere general allegations of error are not suffi- 
cient. 

. Where after a case had been pending in court for several years on 
exceptions of fact to an auditor’s report, on the trial it was pro- 
posed to add new exceptions, without showing any cause for the 
delay in offering them, there was no error in rejecting them. 

. After an auditor’s report has been made, ample opportunity for le- 

gal exceptions to it given, and no exceptions of law made, but 
only exceptions of fact, or exceptions of law made and overruled, 
the report is prima facte evidence, and the burden of overcoming 
it is on the exceptor. 
The burden being upon him who excepts to an auditor’s report,he is 
entitled to open and conclude unless the other party introduces no 
testimony, in which case the right of conclusion shifts to him. To 
cross-examine a witness of the objector, and to continue the cross- 
examination after a temporary suspension of it by the court, is not 
the introduction of testimony by the party so cross-examining in 
such a sense as to affect his right to the conclusion. 

. What a county treasurer said on turning over his books for exa‘ni- 
nation to certain persons appointed by the county commissioners for 
that purpose, is not admissible in his own favor on the issue of 
whether or not there was a default,by him. 

. The rate of interest to be charged upon a given principal is a ques- 
tion of law. Being brought into question by exception to an aud- 
itor’s report, it is for the decision of the court. 

. The verdict is supported by the evidence. 

g. The confused state of many of the records sent to this court, the 
illegible and unintelligible manner in which they are made up, and 
the latitude allowed to counsel in having them sent back in the 
midst of a crowded docket for alteration or correction, call for a 
remedy. It would be advantageous for the legislature either to 
permit this court to make and enforce proper rules on this subject, 
or to remedy the evil by direct legislation. 


County Matters. Executions. Constitutional Iaw. 
Auditors. Practice in Superior Court. Practice in Su- 
preme Court. Records. Before Judge UNDERWOOD. 
Gordon Superior Court. February Term, 1881. 


Reported in the decision. 


DasNEY & FOUCHE; W. J. CANTRELL & SON; Jos. 
N. McCONNELL, for plammtiff in error. 
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W. K. Moore: E. J. KIKER, for defendants. 
JACKSON, Chief Justice. 


This record consists of a huge mass of disconnected and 
ill-assorted papers, with pages omitted as appears from the 
paging. This mass, unwieldy in itself, is sub-divided into 
ten or more parts, each parcel to itself as a separate tran- 
script, and heterogeneous parcels of matter, wholly dis- 
tinct from each other, so far as the record discloses, are 
grouped in the same parcel. It is all in writing, none of 
.it printed, and the writing, a good deal of it, hard to de- 
cipher. Reference to exceptions and amendments is 
sometimes made by numbers, and sometimes by numbers 
with letters prefixed or annexed to them ; and there is no 
discoverable means from the bill of exceptions or any of 
the ten parts of the transcript, of ascertaining to what 
these lettered figures refer. Nor does the abstract of the 
counsel for plaintiff in error, or the brief, throw such light 
upon this confusion as to bring order out of its chaos. It 
is very difficult, therefore, to review the case intelligently, 
or to reach a conclusion upon it entirely satisfactory. But 
as it is the duty of the plaintiff in error to make error 
appear, it remains for this court to rule such questions of 
law as are made so that we can pass upon them; and 
where none such are made so as to show error in the rul- 
ings below, to take it for granted that none exist. 

The county commissioners of Gordon county issued ex- 
ecutions against Arthur and his sureties as a defaulter in 
handling the county funds as treasurer during two terms 
of office. To these executions affidavits of illegality were 
filed by him; an account was taken by an auditor, who 
found large sums due by the treasurer for both terms of 
office ; to his report exceptions were filed by Arthur, and 
on these exceptions a verdict was rendered sustaining the 
report in the main; a new trial was denied by Judge Un- 
derwood, Judge McCutclien having presided on the trial 
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before the jury; and on the judgment of Judge Under- 
wood refusing the new trial, and on his order and decision 
directing the executions to proceed for certain sums of 
principal, with interest at seven per centum, error is as- 
signed here. 

1. A motion was made to quash the executions on the 
trial, and this is one ground of the motion for new trial. 
It is based on the ground that the county commissioners 
had no power to order these fi. fas to be issued, They 
take the place of the ordinary, and he stands in the shoes 
of the old inferior court, and we think it clear that the 
power to issue the executions devolved upon these officers 
by law. Code, $§563, 911.; Cobb’s Digest, p.212. Wesee 
nothing in the constitutional point about trial by jury 
before the executions issue. He has had that trial after 
they were issued, just as fully as it could have been had 
before, and the right is in no substantial sense impaired. 
Ever since 1825 it has devolved upon the justices of the 
inferior court, and then on the ordinary, and more recently 
on the county commissioners, to issue these executions 
summarily, and then the remedy, as in this case, may be 
had by trial by jury before the courts. Code, §5127; 5 
Ga., 185. Under this power provided in the constitution 
of 1868, codified as last cited, this board was created for 
Gordon county, and this power transmitted to them. The 
executions are not issued by the clerk but by the com- 
missioners, and signed by the clerk on their order. So 
far as we can see, they comply substantially with law. 9 
Ga., 185; 11 /é., 207; Cons. 1868, Art. 11., sec. 7; Code, 
§§337, 506; Acts 1874, p. 344. 

2. There was no error in striking the exceptions com- 
plained of as too general. 47 Ga., 434. In matters of 
account, running through a series of years, the exceptions 
to the auditor’s report thereon should not deal in general 
terms, but in specifications of issuable points. In all 
pleadings, issues should be specific, in exceptions to the 
report of an auditor, especially so; otherwise the work of 
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the accountant appointed by the court will amount to no 
practical effect, but the entire case had as well be-tried de 
novo by the jury. It is only the exceptions as to matters 
of fact which are tried by the jury, and they must be 
specific and distinctly issuable. But the case cited supra 
from the 47th Ga., rules the point, and it is useless to 
argue it. This covers the ruling of the court in striking 
the 2d, 5th, oth, roth, 11th, 12th, 14th, 15th, and 16th 
exceptions, so far as we are able to apply the rule of law 
to a record so confused as this is, for there is nowhere in 
it a complete statement of the exceptions originally made 
by defendant, but those allowed to stand seem embodied 
together, and those stricken are in another place, and 
they differ in the transcript as a recital and in the order 
of the judge striking them. For instance, the judge ac- 
cording to his judgment, struck the fifth, which does not 
appear elsewhere as stricken, and which cannot be found 
in the record at all. It is, however, doubtless as general 
as those stricken, and we class it as coming under this rule 
of law. 

3. The discretion of the court in rejecting the two 
new grounds, numbered 17 and 18, offered on the trial 
with no satisfactory reason given for delay, will not be 
controlled by this court, ample time having been given 
for filing all, and the cause having been in court for years. 

4. The auditor’s report is prima facie evidence, and 
the burden was on the exceptor to show error in it, and 
to make good his exceptions. When it was ordered filed, 
and leave and time were given to except thereto, it became 
such evidence. 47 Ga., 414, and cases passim. Code, 
§$3138. 3097. 

5. The burden being thus on the plaintiff in error, 
there was no error in ruling that he lost the conclusion 
when the county introduced no testimony, but only cross- 
examined a witness, which cross-examination had been 
temporarily suspended by the court in order to investi- 
gate a legal point. When the witness again took the 
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stand, he was still the witness of the exceptor, and his 
continued examination by the other side was a continu- 
ance of the cross-examination. He never was a witness 
of the county, introduced by it, so as to lose the right to 
conclude the argument. 

6. We are unable to see how what the county treasurer 
said in his own behalf was admissible as testimony, sim- 
ply because it was said by him when he turned over to ap- 
pointees of the county commissioners his books for exam- 
ination bythem. They form no such part of the res geste 
as to be admissible on that ground, and surely are not on 
any other, but to admit them would be hearsay, and that 
hearsay by the party and in his own favor. 

7. The court sustained the exception that twenty per 
cent. interest did not run against the treasurer, but entered - 
judgment for seven per cent. Surely the plaintiff in error 
cannot except to this ruling. It is matter of law and it 
is for the court torule on it. 47 Ga., 414. 

8. As we understand them, these are the points of law 
ruled by the court against. the plaintiff in error. They 
are those only on which his counsel insist here by brief 
and argument. The remaining one is the usual, stereo- 
typed ground, that the finding of the jury is against the 
evidence. That evidence has been before the auditor, 
who gave it a thorough investigation after careful delib- 
eration. It has been thoroughly sifted by a jury before a 
learned and able judge, and re-examined by another judge 
equally competent to review the rulings of the presiding 
judge and the finding of the jury. It is more matter of 
calculation than anything else, and from such an examin- 
ation of the figures as our limited time will allow us to 
make, we see no errors init. Certainly none have been 
pointed out, and proved by the very able and experienced 
counsel who represented the plaintiff in error here. 

When such a complicated account by a public officer 
dealing with the money of the people has been thus sifted, 
and stated by the repeated investigations of competent 
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tribunals, it must be a strong case, and the evidence of 
error clearly made to appear, before this court will inter- 
fere, and so it has been solemnly ruled. 64 Ga., 711. 

A public officer in custody of the funds of the public 
should b= able at any time to exhibit an account of every 
cent of which he is the custodian, so that an accountant 
would have an easy task to see from his books the credits 
and debits and strike a balance between them, and a jury 
of his county could easily exonerate him from the charge of 
waste or corruption, inaccuracy or want of skill in the 
duties he assumed. If this officer had so managed the 
money of this county, by simply doing what the law re- 
quired of him, there would have been no trouble to him- 
self or his sureties. As it is, he must suffer for his own 
default, and his sureties must make good their bond to 
save the county harmless. 

g. In conclusion we desire to say, in the hope that our 
views may reach at least the lawyers of the general 
assembly, that the present case is a strong illustration 
of the importance, not to say the necessity, of legisla- 
tion in respect to the miode of bringing transcripts of 
the record of causes to this court. Often, quite often, 
it is so hard to decipher what is written, to get at the 
real merits of cases, from the incompetency of clerks of the 
superior courts, and the inattention of counsel to the 
record when transmitted here before their cases are ar- 
gued, that this court has to move much in the dark. 
The law-making power of the state has been pleased to 
say to the effect that no rule of this court shall operate 
to dismiss a case, no matter how unintelligently the 
grounds of error are exhibited, how badly the facts of 
the case are written, how inaccurate the paging, how ob- 
scure the case, so that the labors of this court, always oner- 
ous, are increased one hundred fold. Something should 
be done toremove the evil. The record should be clear 
and intelligible—either printed, which would be far prefer- 
able, or written in a plain, readable hand, and some 
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power should be given the court to control its proceed- 
ings and to enforce the necessary rules of practice it may 
adopt. Required by the constitution to decide cases 
speedily, the remedy of sending the record back to be 
perfected is wholly inadequate, and the court is power- 
less, under the fetters which bind it, to guard against the 
evil alluded to, and to enforce the rules it has adopted. 
We venture to say that there is not in the civilized world 
an appellate court required to investigate and adjudge 
cases in the last resort with such blurred and blotted, 
such confused and unintelligible, such interlined and ill- 
paged records, such hopelessly obscure and inexplicable 
transcripts, divided into different parts, and written in all 
manner of hand-writing—some with half a page written 
and the rest blank, some with the whole of one page blank 
and two lines on the next written, and such abstracts of 
pleadings and evidence, as those which meet the eyes of 
this court at every term. 

The honor of the state, the pride every man should 
have in the administration of justice in it, in the last resort, 
revolt at this rickety condition of things; and it is hoped 
that the legislature, if it shall continue to deny the power 
to the court to remedy the evil, will find some available 
mode of doing so itself. 

Judgment affirmed. 


HEAD vs. BRIDGES ef ai. 


1. One of two executors, during the month of December, 1868, made 
application to resign his trust on the ground that he intended to re- 
move from the county, suggesting his co-executrix, who was the 
widow of the decedent, as a proper person to succeed him. On Decem- 
ber 6th, 1868, an order was passed which recited that whereas such 
application had been made, and whereas (naming her) the “widow, 
etc., and next of kin of testator aforesaid, has been cited to appear 
at this term,” etc., and thereupon ordered that the applicant be dis- 
missed upon settling with his successor. There were minor chil- 
dren and legatees : - 
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Held, that the proceedings showed on their face that no proper notice 
cf the application was given, and the discharge was a nullity ; and 
on a citation for settlement by other legatees than the widow, the 
record of the discharge was not admissible in evidence. 

SPEER, J., dissenting. 

2. One issue in acase being whether an executor had settled an indi- 
vidual debt of his with a note belonging to the estate, or with an- 
other note belonging to himself, it was competent to prove by the 
maker of the latter note that he had paid it to the individual credi- 
tor of the executor. 

(a.) Interrogatories must be sufficiently explicit to indicate to the op- 
posite party the nature of the testimony expected, but they need not 
show the use which the party taking them expects to make of the 
answers. 

3. Where a charge in writing is requested, and the presiding judge has 
not time to prepare it during the trial, an adjournment from one 
afternoon until the next morning in order to give time for its careful 
preparation is not error. 

(a.) The better practice in such acase would be not to state to the jury 
at whose request the charge was to be put in writing; but that the 
court did so state will not necessitate a new trial in this case. 

4. Unless a request to charge is itself a complete statement of the 
principle invoked, without requiring addition or alteration to make 
it perfect, a failure to give it will not require a new trial. 

(a.) Where there are two or more executors of a will, each is liable 
for his own acts only, unless by his own act or gross negligence he 
enables or permits his co-executor to waste the estate. 

(4.) If one executor, whether intentionally or otherwise, contribute to 
the devastavit of his co-executor, he will be responsible. 

5. We cannot say that the jury erred in their finding on the facts of 
this case. 

6. In deciding upon the credibility of witnesses, the jury may consider 
not only their manner of testifying, their intelligence, their means 
of and opportunity for knowing the facts, and their interest or bias, 
but also their character for integrit} and veracity, if known to them. 


Ordinary. Jurisdiction. Judgments. Administrators 
and Executors. Before Judge LAWSON. Jasper Superior 
Court. April Term, 1881. 


Reported in the decision, 


A. D. HAMMOND; W. A. LOFTON; JOHN I. HALL, for 
plaintiff in error. 
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BERNER & TURNER; F. JORDAN, for defendants. 


CRAWFORD, Justice. 


Bennett Bridges died testate, in April, 1865, leaving his 
wife Mary Ann Bridges, and William H. Head to execute 
his will. They both qualified. The undisputed facts are 
that he died free from debt; that upon application to the 
ordinary of the county an order was passed authorizing 
the sale of some portions of the surplus provisions for 
the expenses of the estate. That the personal property 
on hand at the death of the testator, except the year’s 
support, that which was given by special legacy to the 
widow, the notes, cotton and cotton seed, was sold Decem- 
ber 13th, 1865, for the sum of $2,519.41. 

That the deceased had two notes on William Johnson 
for about $800.00, made before the war. One on Jane 
M. Holland, for $1,737.95, and one on H. B. Ridley, for 
$31.00. He had also on hand seventeen bales of cotton, 
worth $1,875.69, 390 bushels cotton seed, of the value of 
$39.00, making in the aggregate $6,913.75, all of which 
went into the hands of the executors. 

That on the sixth day of December, 1868, the defend- 
ant, Head, tendered to the ordinary of the county his 
resignation as executor, and on the 15th of the same 
month gave his promissory note to Mrs. Bridges for the 
sum of $1,539.18, in full of his liability to the estate. 
And that on the same last mentioned day he took from 
Mrs. Bridges a receipt in full of all assets for which he 
was liable to the estate. To the foregoing statement of 
facts the parties agree. 

On the first Monday in March, 1879, Mrs. Bridges and 
Wm. H. Head, as the executrix and executor, were cited 
to appear before the ordinary for a settlement of their 
accounts, and after atrial before him the case was carried 
to the appeal upon the application of Wm. H. Head, who 
‘was dissatisfied, with the judgment pronounced. 
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An auditor having been appointed by order of the su- 
perior court, he reported, after an investigation of the 
matters submitted to him, that the executors were liable: 


For sales of personal property, . . $2,519.41 
For the two promissory notes on Wm. Johnsoo, o 2 « «) Fue 
For the note on Jane M. Holland, 1,542.75 
For four-fifths of $600.00 worth of cotton belonging to the 

estate of deceased, and invested ina house and lot pur- 

chased from Wm. H. Head by Mrs. Bridges for her in- 

dividual use 


To these amounts were added interest, which after de- 
ducting the one-fifth belonging to Mrs. Bridges, left due 
$7,770.47 belonging to the other legatees. In addition to 
the foregoing joint liability, he reported as due from Wm. 
H. Head, individually, $132.80. e 

To this report the legatees excepted because the audi- 
tor had not found four-fifths of the house and lot at its 
purchase price of $2,400.00, as belonging to the estate, 
the same having been paid for of out the money of the es- 
tate. 

The defendant, Head, for himself also, filed exceptions 
to the finding of the auditoras to his lirbility for the sale 
of the personal property, which, withits interest, amounted 
to the sum of $5,017.67. Also to his liability for the sum 
of $700.00 on the notes of Wm. Johnson, together with 
the accumulated interest, amounting to $1,248.53. 

Exceptions were also filed to the finding wherein he 
was held liable for $2,526.64, being amount of the John- 
son fi. fa. which had been taken in settlement of the debt 
on Jane M. Holland, and which had been lost. And fur- 
ther to the $736.20 found against him on the house and 
lot, as also to the finding of the $55.29 on the Ridley 
note. 

Amendments were made more specifically setting out 
the grounds of exception to the liability of the defendant 
on the sale of personal property, and the settlement of - 
the Johnson promissory notes. 
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On the trial of the case before the jury they found the 
defendants liable on the amount of the sale bill, $4,147,87. 


On the Head note, (meaning the Johnson notes), . . . $1,248.52 
Loss onthe Johnson f. fa., (Jane Hollandnote), . . . . 2,326.64 
House and lot, (bought by Mrs. Bridges of Head), . . . 4,050.66 
Less one-fifth, Mrs. Bridges’ share, principal and interest, . 2,396.73 
Leaving OWING, -. « 2-0 6 6-0 « 6-0 0 6 «© 0.6 see 


The defendant, Head, moved for a new trial, and the 
same being refused, he excepted. 

1. The first question made by the record is whether the 
judge erred in ruling out the application made by the ex- 
ecutor, Head, to be discharged from his trust as executor, 
and the order of the ordinary passed in reference thereto. 

The application and the order, which constituted the 
entire proceedirigs, were tendered together, and were as 
follows: 


“‘ GEORGIA—Jasper county. 
To the honorable court of ordinary, December term, 1868 : 


The petition of W. H. Head, of said county, showeth that hereto- 
fore, to-wit: on the day —— of —— Bridges, of said county, testate, 
that in and pursuant to the will of said deceased, petitioner was nom- 
inated and qualified executor thereto; that the said petitioner intends 
soon to move from said county and desires, therefore, to resign his 
trust as executor as aforesaid; that Mrs. Bridges, widow and relic, of 
said deceased, who was nominated and qualified as co-executor to said 
will, is a suitable person, qualified and entitled to, and willing to, ac- 
cept the trust; wherefore, your petitioner prays a citation to issue to 
said Bridges’ widow, etc., and the next of kin of said testator, requir- 
ing them to appear at next regular term of said court on the first 
Monday in December, inst., to show cause why an order should not be 
granted discharging petitioner from said trust, and prays an order in 
the sound discretion of the court discharging him as aforesaid. 

Lorton & HUTCHISON, 
Attorneys for petitioner.” 
“GEORGIA—Jasper county. 
Court of Ordinary, December term, 1868 : 


WHEREAS, William H. Head, of said county, who was nominated 
and qualified as executor to the last will and testament of Bennett 
Bridges, late of said county, deceased, applies to this court to resign 
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his trust as executor of aforesaid, stating in said application that he 
intends to remove from the county, and nominated Mary A. Bridges, 
widow of said deceased, and co-executor of said deceased, as a suit- 
able person, qualified and entitled to, and willing to, accept the said 
trust; and, whereas the said Mary A. Bridges, widow, etc., and next 
of kin of of testator aforesaid, has been cited to appear at this term 
of the court and show cause why such resignation should not be al- 
lowed, and no objection is made, therefore, ordered, the resignation 
be, and it is hereby, allowed, and the said W. H. Head, execu- 
tor, etc., is discharged from his trust whenever he has fairly settled his 
accounts with his successor and filed with this court a receipt in full of 
such successor. M. H. HUTCHINSON, 
Ordinary.” 
December 6th, 1868. 


The epplication shows upon its face that it was drawn 
in December, 1868, certainly, and almost quite as certainly 
on the very day the court met. Not only so, but it shows 
that no one had any notice or was cited to appear except 
Mrs. Bridges, the co-executrix of the applicant. These facts 
appearing on the face of the record itself, was not the 
whole proceeding a mere nullity, and should it not have 
been so treated by the court ? 

That the application was made in December, 1868, ap- 
pears from the very words used in praying the citation re- 
quiring Mrs. Bridges, widow, etc., and the next of kin to 
appear at the next regular term of said court on the first 
Monday in December instant to show cause, etc. To say 
that instant, in the connection used, meant anything other 
than the present or current month, would be to charge a 
degree of ignorance and stupidity to the counsel prepar- 
ing the application unworthy the humblest member of the 
profession, or else to stultify ourselves in defining the 
meaning of one of our plainest English words. 

The order of discharge was passed on the 6th day of 
December, 1868, and it was therefore an impossibility to 
have given the ten days’ notice required by law. 

Again, the order of discharge recites that, “ whereas, 
the said Mary A. Bridges, widow, etc., and:next of kin of 
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testator aforesaid, has been cited to appear,” etc., and no 
objection being made, the resignation was allowed. 

This recital shows that Mrs. Bridges had been cited to 
appear, but when, how, or by whom, does not appear that 
we can find inthe record. But it is insisted that the 
above order of discharge shows that the minors were 
served. The only reasonable construction which we think 
the words are capable of is, that Mrs. Bridges, widow of 
said deceased, and co-executor with the petitioner, and 
who is the next of kin of testator, has been cited to ap- 
pear, etc., and can in no wise be made to refer to the 
minor children, whose names nowhere occur in the whole 
proceeding, either by themselves or guardian. “We are 
not to be understood as holding that the jurisdictional 
facts are to appear on the face of ‘the proceedings to sup- 
port the judgment, but that where the record offered 
shows affirmatively that the court did not have juriscic- 
tion, then the judgment may be treated asa nullity. In 
the case of Barnes et al. vs. Underwood, 54 Ga., 92, the 
objection was that the order accepting thé resignation did 
not recite that the next of kin had been notified. We 
concur in the correctness of that ruling, and hold that 
such recital is not necessary; but if the order had shown 
that they had not been served with notice, then the case 
would have been similar to this, and we doubt not but 
that the ruling would have been the same as that which 
we now make. Code, §$§$3594, 3828; 9 Ga., 130; 34 Jb., 
167; 12 Jb, 428 (4). 

2. The next ground of error alleged is that the deposi- 
tions of Bartley Walker were illegally rejected by the court, 
because they were uncertain, illegal, and did not illustrate 
any issue in the case. Upon the investigation before the 
auditor, one of the items of indebtedness against the 
defendant, Head, was that he had used the two notes of 
the Bridges’ estate on William Johnson, his father in law, 
to pay one of his own, held by Johnson against him. 
Mrs. Bridges testified that such was the fact, and Head 
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admitted it to be true, but he claimed afterwards that he 
was mistaken, and that he had paid his note to Johnson, 
not with the Bridges’ notes, but with notes held by him 
against Burney & Walker. 

The interrogatories were taken for Walker to prove 
that he had paid his note to Johnson, which tended to 
confirm the testimony of Head that he had not used the 
Bridges’ notes to pay Johnson, but the Walker note. The 
materiality of this testimony is not questioned. The 
objection goes to the want of sufficient certainty to notify 
the plaintiff's counsel of the nature of the testimony 
sought and expected, as provided in section 3879 of the 
Code. 

The only facts known to Walker, and which possibly 
might be made relevant to the case, were that he had 
made a note to one Cochran, and had paid it to Johnson, 
and the questions asked went only to those two facts. 
The cross-interrogatories could have gone to any enquiry 
touching those facts, either as to their existence, or their 
connection with the parties to the transaction, or to the 
case. There could have been no doubt as to what testi- 
mony was sought or expected. We do not think that the 
section of the Code which we are considering contem- 
plated that a party taking testimony by commission should 
be required to state in his interrogatories the use which 
he intended to make of the answers. The testimony 
should have gone to the jury for their consideration in 
fixing the liability of the defendant, according to its weight 
with them. No man should ever be made liable for a 
debt which he does not owe. 

3. It is complained that the judge erred in failing to 
charge the jury immediately after the conclusion of the 
argument, because he said that the defendant’s counsel 
had requested him to give his charge in writing, and there- 
fore he could not give it until the following morning, 
That the judge took time to consider of and reduce his 
charge to writing, was highly commendable, even though 
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not requested by counsel, but when so requested it is no 
longer optional, but compulsory, and time is absolutely 
necessary toits preparation. Still we think that the better 
practice would be, not to state to the jury at whose in- 
stance the request comes, and especially so if the jurors 
are not to disperse. A simple announcement of the fact 
that the court, having been requested to give the charge 
in writing, a little time was necessary for its preparation 
and delivery, would sufficiently explain the delay, and 
give no cause of complaint against either party. 

4. Another ground upon which error is alleged is the 
refusal of the judge to charge, as requested in substance, 
that if Mrs. Bridges committed waste, Head would not 
be liable, unless by gross negligence he enabled or per- 
mitted her to commit the waste. 

This request not being strictly legal, the judge was not 
bound to give it,as asked. Whenever arequest to charge 
is made, it should contain in itself the principle invoked 
accurately stated, so that no changes are needed to make 
it perfect. The law of the joint liability of executors is 
that each one is responsible for his own acts only, unless 
by his own act or gross negligence he enables or permits | 
his co-executor to waste the estate; therefore the request 
was imperfect, in that what might have been done by the 
executor’s own act was omitted. Code, §2449. Besides, 
we think that the law of the case was put properly to the 
jury on this subject by the judge in his general charge. 

The defendant’s counsel further requested the court to 
charge the jury in this same connection that if Head hon- 
estly believed he was discharged, and settled with Mrs. 
Bridges, he would not be responsible for her waste, unless 
he was a party thereto and participatéd therein. The 
rule of law, as laid down by this court in the case of Hal/ 
et al. vs. Carter & Kennan, 8 Ga., 393, is, that if one ex- 
ecutor, intentionally or otherwise, contributes to the 
devastavit complained of, he will be responsible. If he is 
active in the matter, and by his action, whether with in- 

v 67—16 
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tention to commit a devastavit or not, enables the co-execu- 
tor to commit it, he will be liable with him. The honest 
belief or intention with which the defendant acted does 
not change his liability. His acts and their effect, not his 
honest belief, govern the case. 

5. As to the finding of the jury on the facts of the case, 
we are not prepared to decide that they were wrong. If 
there are amounts charged twice, it has not been made 
manifest to us. If Head, the defendant, cannot tell for 
what the note for $1,539.00 was given, we certainly cannot. 
It is, however, positively stated in his testimony on the 
trial that it represented none of the seventeen bales of 
cotton owned by the deceased at his death, the money 
for that was used by himself and partner, but he does not 
remember when it was paid back. If the $1,539.00 note 
represented any part of the sale bill, and it was found to 
be so by the jury, then whatsoever of that sum was again 
found against him in the house and lot would be wrong. 
In other words, the indebtedness of Head, which went to 
make up the note for $1,539.00 and the note, too, should 
not be charged up against him. 

6. The only remaining ground of error arises upon the 
following charge to the jury in reference to the credibility 
of witnesses: ‘‘ Consider their manner of testifying, their 
intelligence, their means and opportunity of knowing the 
facts to which they testify, their character for integrity 
and veracity if you know it, their interest in the case or 
their bias, if they have any.” The special objection urged 
against this charge is that the jurors were instructed to 
consider of the character of the witnesses for integrity 
and veracity if they knew it. All facts are to be deter- 
mined by the jury. One method of establishing them is 
by the introduction of witnesses to prove their existence. 
These witnesses must of necessity be passed upon by the 
jury. They are the chosen discoverers of truth. The 
competency of the witness is for the court, the credibility 
forthe jury. The verdict is fixed not so much by the 
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number as by the character of the witnesses In Rogers 
vs. King, 12 Ga., 229, Chief Justice Lumpkin says that, 
“When the evidence is contradictory and irreconcilable, 
it is the duty of the jury to look to all the facts and cir 
cumstances of the case, the character of the witnesses, etc., 
and thus determine on which side the credibility prepon- 
derates, and render their verdict accordingly.” Character 
for what? For strength? for courage? for intoxication ? 
for violence and bloodshed ? By no means; but character 
for integrity and truth. The discovery of truth is the ob- 
ject of all legal investigation. Code, $3747. 

To force a jury to accept every utterance of a witness 
as truth, would be to deny the right to weigh testimony, 
and compel them to find two facts utterly inconsistent and 
impossible, as co-existent, oft-times not less so than that 
noon and midnight existed at the same place at the same 
time. One of the very objects of the evidence act, and 
the prisoner’s statement, was to put character for integrity 
and truth, in the balance against circumstances, or even 
against a cloud of witnesses. 

The jurors themselves from the remotest periods were 
taken from the vicinage pursuant to that maxim, vicinz 
vicinorum facta presumuntur scire ; they were considered 
the most proper judges of the facts done within its limits, 
as being most likely to be proved by witnesses, and charged 
upon persons with whose intégrity and reputation they 
were best acquainted. Bacon’s Ab., Vol. 5, Tit. Juries, 
Pp. 351. 

What, we ask, can more strongly aid in the ascertain- 
ment of truth, than the acquaintance of jurors, not only 
with the integrity and reputation of the parties, but of 
the witnesses as well? 

Judgment reversed. 


Jackson, Chief Justice, concurring. 


We are all agreed in the grant of a new trial; but Justice 
SPEER differs from the majority of the court in respect to 
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the admissibility of the judgment of dismissal of the 
administrator by the court of ordinary. On that point 
the court is a unit on the law, but the difference arises on 
its application. We are all agreed that since the Code, 
courts of ordinary are courts of general jurisdiction, and 
therefore the facts which give the jurisdiction need not 
appear on the face of the judgment or record ; but in case 
nothing appears to the contrary on their face, the jurisdic- 
tion is presumed. If, however, they carry their death- 
wound on their face, in the expressive language of Judge 
WARNER in the tax cases, and the slave-consideration 
cases, which were judgments of the superior courts, if the 
fact which alone gave jurisdiction be recited, and from that 
fact it appears that the court had no jurisdiction on the 
very face of the record, then the judgment is dead, anda 
nullity everywhere. The judgments of the court of ordin- 
ary are surely not of greater dignity than those of the 
superior courts, and they fall before such a wound. 

In this case it appears on the face of the record evi- 
dence, offered to the jury and rejected, that citation issued 
on the 6th of Decembey, and that it cited the widow and 
next of kin to appear on the first Monday in December 
instant, that is necessarily on the very day of the citation 
or the next day at farthest. So that, on the face of the 
record offered in evidence, appeared the very thing which 
made it a nullity, the want of jurisdiction of the person. 

I think that the case in the 54th Ga. is distinguishable 
from this case in this very particular, that though in that 
case the citation was irregularly served by publication, it 
did not appear that there was no personal service, and the 
court presumed there was. But in this the service—the 
personal service—was spread on the face of the record of- 
fered as evidence, and was no service in law; so that the want 
of jurisdiction was on its face, and I think it was properly 
rejected. The judgment inthe 54th Ga.,and the opinion, 
were written by the same distinguished judge who applied 
the death wound to the superiorcourt judgments, not on 
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any such ground as that they were courts of limited ju- 
risdiction, and the jurisdictional facts must appear on 
their judgments, but on the ground that facts were recited 
on their face which showed that the court had no juris- 
diction to render the judgments. So here,facts are on the 
face of this record, which was rejected as evidence, which 
show that the court of ordinary had no jurisdiction to 
award the judgment it rendered, and was therefore a nul- 
lity, and could be attacked and turned out of court 
wherever it showed its face. 

I concur, therefore, in the views expressed in the opin- 
ion of Justice CRAWFORD that this judgment should have 
been rejected as testimony, and that the superior court 
did not err in rejecting it. 

Whether the service was intended to embrace the mi- 
nors or not, is immaterial in the view'I take of the point. 
It was no service in law upon anybody. The words, 
“next of kin,” in the citation and the service, may mean 
the minors, as Justice SPEER thinks, or only the widow, as 
is contended by Justice CRAWFORD; the one or the other 
may be right on this point ; and still my opinion on the 
rejection of the judgment would be the same. The whole 
service on both widow and whosoever are meant as “ next 
of kin,” is so invalid as not to give the court jurisdiction 
. to bind either the widow or anybody else meant as next 
of kin, if anybody else was meant. 


SPEER, Justice, dissenting. 


I concur in the judgment granting a new trial upon the 
grounds therein stated, but I must dissent from the judg- 
ment they have given in overruling the second ground of 
the motion for new trial, which was the error assigned on 
the ruling of the court below in rejecting, when offered as 
evidence by Head, the petition for and order permitting 
Head to resign his trust. I think, under the recitals in 
the record offered, it was admissible to go to the jury. 
The record does not disclose the ground upon which it 
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was rejected, but only the fact that objection was made 
to the petition and order as evidence, on the ground that 
the next of kin were not notified of the proceeding, that 
the next of kin were minors and without guardians. 

There is no evidence in the record that the next of kin 
were without guardians at the time of the order of the 
ordinary granting the resignation of Head. 

I think these recitals in the record taken prima facie as 
true, showed the next of kin were notified, and if so it 
will bind them, for it will be presumed in favor of such a 
judgment that the minors were served. 4 Ga., 516, 618. 

The authority to accept the resignation was in the or- 
dinary, and the law presumes the ordinary had the require- 
ments of the law complied with before the order was 
passed. 4Ga.,154; 7 Ga.,562. I think the admissibility 
of thisevidence was proper under a decision of this court 
made in Barnes vs. Underwood, administrator, 54 Ga., 87, 
and upon the reasoning of that case, as well as the prin- 
ciple decided, I rest my dissenting opinion. 


JONES vs. THE STATE OF GEORGIA. 


. Where the remitter from this court was filed in the clerk’s office 
below to be entered on the minutes, but was lost before being so 
entered, if the court below had a certified copy of the full decision 
of this court, ruling the points in the case and granting a new trial, 
he could order such certified copy to be spread upon the minutes, 
and that the case proceed. 

jackson, C. J., dissenting. 

(a.) That an order granting a defendant in a criminal case a first new 
trial may have been irregularly entered, is no reason why he should: 
after a second verdict, have still another new trial. . 

2. The charge in this case was founded on the facts, and was proper. 

3. The verdict is supported by the evidence. 


SPEER, J., concurred dudbitante. 


Criminal Law. Judgments. Practice in Superior Court. 
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Practice in Supreme Court. Charge of Court. Before 
Judge SNEAD. Richmond Superior Court. April Term, 
1881. 


Reported in the decision. 


Wm. E. JACKSON, Jr; F. W. CAPERS, Jr.; M. P. Car 
ROLL, for plaintiff in error. 


CLIFFORD ANDERSON, attorney general; BOYKIN 
WRIGHT, solicitor general, for the state. 


CRAWFORD, Justice. 


1. Upon the trial of this case in the court below, the 
remitter having been lost, the following order was passed 
and is now the first question made for our adjudication: 

“Tt appearing to the court that the decision of the 
supreme court has been rendered in the above case grant- 
ing a new trial, and that the above decision is in mariu- 
script duly certified by the seal of the clerk of the supreme 
court; and it further appearing that the remitter was in 
the custody of M. P. Carroll, one of the counsel for de- 
fendant, and by him entrusted to the official reporter of 
this court for transmission to the clerk of the same, and 
it appearing that said reporter handed the same tothe 
clerk of this court, and that said remitter has been mis- 
placed and was not entered on the minutes, it is ordered 
that said decision of the supreme court be entered of re- 
cord on the minutes, and that the cause proceed.” 

As the foregoing order shows, this case had been brought 
up by writ of error, the judgment reversed, and a new trial 
ordered. The remitter was forwarded as the law directs 
to the attorney in whose favor the decision was rendered, 
it was deposited with the clerk of the superior court, but 
was misplaced and not entered on the minutes. The tran- 
script of the record in this case shows that the judge had 
the full decision of this court as delivered from the bench, 





242 SUPREME COURT OF GEORGIA. 
Jones vs. The State. 


deciding every ground of error complained of in the bill 
of exceptions, and ruling that for the errors committed 
the judgment must be reversed and a new trial granted. 
Section 4285 of the Code declares that the decision of the 
court shall be certified by the clerk to the court below, 
under the seal of the supreme court, and shall be carried 
into effect by the superior court. This decision had been 
so certified, and the judge below had it spread in full on 
his minutes and proceeded to try the case. 

* The remitter contained exactly the same thing when in 
a condensed form it recited, “that the judgment of the 
court below be reversed, on the ground that the court 
erred in refusing a new trial.” It is not claimed that this 
is the usual mode, but I hold, SPEER, J., concurring, that 
although unusual it is not illegal, and when so certified 
and sent down it is as binding upon the judge as when 
stated by the clerk inthe remitter. But the real question, 
after all, under the special facts of this case is, even if 
irregular, when no right of the party is affected thereby, 
does it afford any ground for a second new trial, when by 
the act of the court below he got the benefit of the new 
trial awarded him by the judgment of this court, although 
the usual remitter was misplaced? We think not, and 
upon that ground we put our judgment on this assign- 
ment of error. 

2. The second assignment of error relied upon is that 
the judge gave the following charge to the jury: 

“In the language of our supreme court, while it is true 
that a man ought not to be punished for an offence of 
which he is guiltless, the jury ought not to pronounce the 
accused innocent for want of positive evidence of his guilt. 
Circumstances satisfactorily proved which point to his 
guilt, and which are irreconcilable with the hypothesis of 
his innocence, or which require explanation from him, and 
may be explained by him if he be innocent, but which are 
not explained, ought to satisfy the conscience of every 
juror and justify him: before that forum for rendering a 
verdict according to their almost unerring indication. 
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“ Any other rule will expose society to the ravages of 
the most depraved men. The most atrocious crimes aré 
contrived in secret, and are perpetrated generally under 
circumstances which preclude the adduction of positive 
proof of the guilt of the persons who commit them. But 
it must be remembered that while this is the case, circum- 
stances which would authorize a bare conjecture of the 
guilt, are not sufficient to warrant a conviction.” 

The well recognized rule is that the judges should 
charge such legal principles as are applicable to the facts 
of the particular case to be passed on by the jury. Under 
the testimony in this case, we see no error in giving the 
charge complained of ; the facts warranted it, and the judge 
was justified in giving it. 

3. The last assignment of error is that the verdict is 
strongly and decidedly against the evidence and without 
sufficient evidence to support it. 

It is shown that the deceased was a merchant living in 
the country, slept in his store, was to have gone to Augusta 
at 4 o’clock on the morning of the 16th of December, 
1879; the prisoner agreed to go with him, and that they 
might be sure to be ready, the prisoner was to sleep in the 
store the night before with deceased and wake him up to 
take the train. . 

The next day when deceased’s brother went to the store, 
the doors were all locked and the windows fastened; upon 
opening it he saw his brother’s corpse, blood on the floor, 
and a hatchet near his head. They had sold prisoner flour 
in sacks; one of the kind sold to him he found in the store 
stained with blood, and prisoner’s name written in his 
own handwriting upon it. He saw his brother’s accoant 
book opened at the account of Anderson Jones, and the 
account marked “paid,” in his brother’s handwriting; it 
had not been paid the evening before at 7 o'clock when 
he left the store. The prisoner received about $11.00 as 
a railroad hand when he was paid off that day; had re- 
ceived $2.00 before, and said that he had no money; the 
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back-door of the store was locked with a spring; could be 
opened on the inside without a key, but required one on 
the outside. Three pieces of brown wrapping paper were 
found near deceased marked $27.00, $28.00 and $20.00, 
but contained no money. 

The prisoner left the house where he was staying that 
night, saying that he was going to deceased’s store to pay 
him, and asked for a sack to put something to eat in, and 
this sack witness Davis took to be the same sack he gave 
him, it being the one found near the body of deceased. 
The last time witness, Sims, saw the deceased was at 8 
o'clock the night of the murder, and he told him that he 
‘was then looking for Anderson Jones, prisoner, to come 
and pay his account; heard Jones tell deceased that he 
would stay all night with him. Another witness identi- 
fies some paper and a black pencil as prisoner’s, picked up 
on the floor in deceased’s store; the paper had prisoner’s 
name written on it; prisoner admitted that he had gone 
to the store at 10 o'clock that night and paid his account. 

It was shown that although he had no money when he 
was paid off, yet he appeared in Augusta early in the 
morning after this murder and purchased $31.00 or $32.00 
worth of goods, together with a trunk, which were found 
at the house of Ella Sims, where the prisoner told a po- 
liceman that it might be found. The articles, coat, vest, 
pants, shirt, shoes, collars, ribbons, scarf, jewelry, and soap, 
were identified as those sold to prisoner on that morning, 
and the merchant further testified that after paying him 
for these goods he knew of his having $9.00 left. Pris- 
oner told witness, King, that he would pay $50.00 for two 
witnesses, and located a place in a wood-yard where he 
could dig up $60.00 to pay them, though the witness did 
not find it. 

The prisoner in his statement makes no allusion to any 
of these matters—simply denies knowing anything of the 
murder; that he went to the store and paid his account 
that night; promised to go and wake up deceased, but 
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did not wake in time to do so, and took the train to 
Augusta; denied any other promise to deceased. 

This testimony was deemed by two juries sufficient to 
convict this plaintiff in error of murder without giving 
him any recommendation to mercy. The judge presiding 
has not seen fit to commute the punishment. Perhaps it 
may be that the confessions made to witness, Moncrief, in 
the presence of Barnes and others, and testified to by 
them, in his opinion made it a conviction not founded 
solely on circumstantial testimony, and for that reason he 
did not do so. Be that, however, as it may, the law 
lodges this discretion with the judge and jury, and the 
testimony being sufficient to support the verdict, we can- 
not hold that this last ground in the motion for a new 
trial is well taken. 

Judgment affirmed. 


JACKSON, Chief Justice, concurred, because the defend- 
ant in the court below obtained what he asked for, to-wit, 
a newtrial. He cannot recognize the practice of enter- 
ing the opinion of a judge of this court upon the min- 
utes of the court below as the judgment of this court. 
The remittitur contains the judgment, and, if lost, a 
second will be issued on application by the clerk of this 
court. 


SPEER, Justice, thinks the conviction was founded solely 
on circumstantial evidence, and would prefer referring the 
punishment back to the court below for the exercise of 
his discretion as to commuting the same to imprisonment 
for life, but as neither of the other judges will join him, 
he reluctantly concurs, 
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SHARMAN vs. THE TOWN COUNCIL OF THOMASTON. 


Where the chancellor of a circuit other than that in which a bill is 
brought presides on the hearing of an application for injunction at 
chambers, the ground for the exercise of such authority should 
appear. None such appearing in the record of this case, the judg- 
ment is reversed, and the case remanded for a hearing before the 


proper judge. 


Injunction. Jurisdiction. Before Judge WILLIS. Upson 
Superior Court. At Chambers. November 11th, 1881. 


Reported in the decision. 
ROBERT F. PATILLO, by brief, for plaintiff in error. 
ALLEN & TISINGER, for defendant. 

JACKSON, Chief Justice. 


A restraining order was granted to the complainant on 
the application for an injunction in the county of Upson 
by the judge of the superior court of the Flint circuit, 
exercising chancery powers in that county and within that 
circuit. 

At the time appointed for the hearing, the judge of the 
superior courts of the Chattahoochee circuit, holding a 
term of the superior court in Upson county, sat on the 
case at chambers and refused theinjunction. The refusal 
of the injunction by him is the judgment which is here 
assigned as error. 

By section 247 of the Code the judges of the superior 
courts have “authority to grant for their respective cir- 
cuits writs of injunction.” 

By the 248th section, that authority may be exercised 
by any judge of another circuit, “ whenever the resident 
judge is absent from the circuit, so that the business can- 
not be done as speedily as necessary, or is indisposed, or 
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interested, or is laboring under any disqualification or in- 
ability to serve, or in case the circuit should be, for any 
cause, without a judge. The authority, when thus ‘exer- 
cised, should show the grounds.” 
' The grounds on which the judge of the Chattahoochee 
circuit exercised this authority in the Flint circuit, no- 
where appear in this record. The judgment refusing the 
injunction must therefore be reversed on the ground that 
the judge of the Chattahoochee circuit had no authority 
to refuse this injunction, or to grant it, or interfere in any 
wise at chambers with the restraining order granted by 
the judge of the Flint circuit, unless in case of the hap- 
pening of one of the contingencies specified in section 
248 of the Code above cited; and no such contingency 
had occurred, so far as appears from the record before us. 

It is therefore ordered that the case be remanded, with 
instructions that the judge of the superior courts of the 
Flint circuit consider the application again, at such time 
and place as he may appoint, and pass upon the merits 
thereof. 

Judgment reversed. 


KILPATRICK ef al. vs. STROZIER é7 al. 


. Where a demurrer is filed toa bill for want of equity, and overruled, 
the decision thereon is conclusive until properly reviewed and re- 
versed. 

. A minor defendant to a bill in equity having been served, in the 
absence of a guardian, the appointment of a guardian ad /item to 
represent her interest was proper. 

. Where the real complainants and parties to a contract are minors, 

a next friend who represents them in the litigation, is not such a 
party as to render her an incompetent witness on account of the 
death of the other party to the contract. If the prochein ami be 
the mother of the minors, such fact only goes to her credit. 
One question in a case being whether a deed was voluntary, or 
for a valuable consideration, testimony that the grantee rendered 
services to the grantor is irrelevant, unless connected with the 
making of the deed in some way. 
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(a.) One party to a contract being dead, the other is incompetent to 
testify to such contract in his own behalf. 

5. Equity will not correct a mistake in a voluntary deed to the injury 
of a bona fide purchaser for value and without notice. 

6. The record of a deed, which on its face does not include a certain 
tract of land, is no notice in reference thereto. 

7. A charge not authorized by evidenceshould not be given. 

(a.) If the equities of contending parties are equal, the law will pre- 
vail. 

8. If a deed, whether by mistake or not, does not include a certain 
tract of land, there can be no constructive possession of such land 


under it. 
(a.) To authorize a decree for specific performance of a parol con- 


tract in favor of a volunteer, there must be a meritorious consid- 
eration and valuable improvements made on the faith of such agree- 
ment. 


Equity. Practice in Superior Court. ‘Res Adjudicata. 
Minors. Witness. Evidence. Equity. Deeds. Notice. 
Volunteers. Before Judge SIMMONS. Bibb Superior 


Court. April Term, 1881. 


In addition to the report contained in the decision, it 
is only necessary to state that the following were among 
the grounds of the motion for new trial: 

(1), (2), (3), (4). Because the verdict was contrary to 
law, evidence and equity. 

(5). Because on the trial the court granted an order ap- 
pointing a guardian ad /item for one of the defendants 
who was a minor. [The motion for new trial recites, 
that it did not appear that she had been served with the 
bill or subpoena, but there is an entry by the sheriff of 
personal service on the minor, on the bill.] 

(6.) Because the court allowed Mrs. Strozier, who ap- 
peared as next friend for some of the minor complainants, 
who were her children, to testify as to the possession and 
occupancy of the land and acts of ownership exercised by 
the children, the grantor in the deed sought to be corrected 
being dead. 

(7.) Because the court refused to allow one of the de- 
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fendants to testify that she rendered services to the grantor 
under whom both parties claimed, counsel stating that he 
did not expect to prove any contract. 

(8.) Because the court charged as stated in the fifth 
division of the decision. 

(9.) Because the court charged as stated in the sixth 
division of the decision. 

(10.) Because the court charged as stated in the seventh 
division of the decision. 
_ (11.) Because the court charged, in effect, that if the 

complainants received a voluntary deed from their grantor, 

and the contract was executed by their going into posses- 
sion of the land, and by delivery of the deed, a court of 
equity would protect them. 

The motion was overruled, and defendants excepted. 


HILL & HARRIS, for plaintiffs in error. 
Lyon & GRESHAM, for defendants. 


‘JACKSON, Chief Justice. 


The bill was filed by the grandchildren of Charles 
Strozier to reform a deed by correcting a mistake therein. 
The alleged mistake is the omission of the words “of the 
west half,” so as to make the deed read the southeast 
corner of the west half of lot 209, instead of the southeast 
corner of lot 209. It was brought against Ann Kilpat- 
rick, a former slave of Charles Strozier, who claimed five 
acres in the southeast corner of said west half, her deed 
being all right, and not needing any correction of mistake 
therein. The deed to the grandchildren was executed in 
1866; that to the defendant in 1870. That to complain- 
ants is on its face voluntary; that to defendant is on its 
face for value. Complainants, through their mother, they 
being then infants, built a house on the twenty-five acres, 
but not on that part in dispute, and the gift was in con- 
sideration of that occupancy and the erection of that 
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house. There is no proof that the deed to the defendant 
was not, as it purported to be, for value. The common 
grantor, Charles Strozier, did not own the whole of lot 
209, but only the west half, and could not have conveyed 
the southeast corner of the entire lot, because it would 
have been land that he did not then and never did own. 

The jury, under the charge of the court, on the testi- 
mony of several witnesses fro and con, found for com- 
plainants, the court decreed accordingly, refused to grant 
a new trial, and error is assigned on that refusal on all 
the grounds taken in the motion. : 

1. There was no error in the denial of defendant’s mo- 
tion to dismiss the bill at the trial, for the reason that a 
demurrer and motion to dismiss it had been made and 
overruled several terms before, and that judgment had 
never been excepted to. ; 

‘The equity of the bill was thus res adjudicafa in the 
cause, and could not be disputed, if the facts alleged in it 
were proved on the hearing. 

2. The minor was served, and it was right to appoint a. 
guardian ad litem for her. 

3. It was competent for Mrs. Strozier to testify to 
occupancy of the land and acts of ownership in cutting 
and hauling off timber thereon, inasmuch as she has no 
legal interest under the deed to her children, and is merely 
suing as their next friend. What she testifies goes only to 
her credit as the mother of the children. In that sense of 
interest she is interested by affection, but not legally. 
She is no party to the contract or the cause of action. 

4. The rendition of services by the defendant to Charles 
Strozier for three years was wholly irrelevant, unless to 
show that those services entered into the consideration 
for the land. Therefore, when counsel stated that he did 
not propose to prove by her any contract in relation to 
said services, the testimony was inadmissible, because irrel- 
evant, and if it had been proposed to connect them with 
the contract, then they would have been inadmissible, 
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because she was a party to the suit, and the other party 
to the contract on which her claim rested was dead. 

5. The court erred in charging the jury as specified in 
the eighth ground of the motion for the new trial. That 
charge is to the effect that if Strozier intended to give to 
complainants land which included the five acres in dis- 
pute, “‘then they would be authorized to find for com- 
plainants, and it would be unnecessary to go further to 
investigate the claim that Kilpatrick sets up.” This 
charge cut off defendant’s main defense, that she was a 
purchaser for value without notice, and equity would cor- 
rect no mistake against her standing in the integrity of 
innocence, and armed with the panoply of a purchaser for 
value. Code, §$3092, 3119; Spinks, trustee, vs. Cameron 
et al. (this term). 


No matter how clearly, therefore, the mistake appeared, 
and how strongly the intention of the grantor was proved | 


to be to convey this parcel of five acres to the grandchil- | 
adudis would fold | 


dren as part of the twenty-five acre 
her arms in silence, and not open her mouth to speak the 


reformation of the deed, if thereby she would disturb the | 


legal claim of an innocent purchaser for value without 


notice. Therefore the court should have said, in addition | 


to what he did say, and immediately thereafter, unless 
she is an innocent purchaser for value without notice. 

6. The court erred also, we think, in the charge speci- 
fied in the ninth ground of the motion. That specifica- 
tion is: ‘See if the deed includes the five acres. If you 
believe it did, and if recorded in twelve months, then 
that was notice to her that it was included, or such notice 
as should put her on inquiry.” As the deed stands with- 
out any correction of the mistake, these five acres are not 
init. They are an entire half lot from it. It could not, 
therefore, be notice, though recorded all over the court- 
house, of what it and its record did not show, nor could 
it put anybody on inquiry. Spinks vs. Cameron et al., 
supra (this term); 10 Vermont, 555. 

v 67—17 


. 
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7. So we also think that the court erred in the charge 
set out in the tenth ground. That charge is that “if she, 
Ann Kilpatrick, has only a voluntary deed she stands in no 
better condition than the children on that line. What I 
mean by voluntary is that she paid nothing for the land.” 
The proof is that she paid five dollars for the land. The 
deed on its face shows it, a witness swears that the grantor 
told him she did, and there is no testimony in the record 
which contradicts it. If that money was paid, it is a val- 
uable consideration, without reference to her three years’ 
service, worth fifty dollars a year, according to the testi- 
mony of a witness, and which may have been that other 
consideration expressed in the deed as “divers good 
causes.” 

The charge was wrong, as putting a case not authorized 
by evidence, and if both had been naked volunteers, it 
was wrong as a legal principle. Where equities are equal 
the law will prevail. Code, §3087. And a deed purely 
voluntary, but covering the land in dispute, will prevail 
over one also purely voluntary, not covering it, until equity 
has corrected it so as to make it cover the Jand. 

8. The charge complained of in the eleventh ground is 
law as it stands, if this is am executed contract. Code, 
§3116. The court considered it executed if the deed was 
made and delivered, and the complainants put in posses- 
sion of the five acres; but is there evidence of the pos. 
session of the five acres? There could be no constructive 
possession under the deed, because as made it covered 
none of the southeast corner of the west half, and there 
was no possessio pedis of any part of these five acres. 
The house,.and land enclosed and cultivated, was in their 
actual possession, but it extended no further. 

If it was sought to have a specific performance of a 
contract for the land, then it rests upon different princi- 
ples. The element of valuable improvements must be 
added to possession. Code, §§3187, 3189; 29 Ga., 758; 


33 16., 9. 
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We think that the court should have instructed the 
jury in connection with the doctrine of an executed con- 
tract, and possession under it, to the effect that unless the 
deed covered the land there could be no constructive pos- 
session under it, and that to authorize a decree for specific 
performance of a contract resting in parol, there must be 
in the case of volunteers a meritorious consideration for 
the agreement, and valuable improvements made on the 
faith of the agreement. 

But in our judgment the case demands a new trial, 
especially because of the charge in relation to construct- 
ive notice by virtue of the record of a deed which did 
not touch the land in dispute, as it was spread on the 
record, and could be notice to nobody about that land, 
nor could it put anybody on inquiry about land it did 
not touch; and also. because of the charge that if the 
jury were satisfied that the donor intended to embrace 
these five acres in the deed, then “it would be unneces- 
sary to go further to investigate the claim that Kilpatrick 
sets up,” which cut up by the roots her strongest de- 
fense, that she was an innocent purchaser for value with- 
out notice. 

On these errors of law we grant a new trial; and we do 
so the more willingly because it seems to us from the evi- 
dence in the record that the defense of this colored 
woman of her right to the land her old master conveyed 
to her for five dollars, proved to have been actually paid 
to him, and not inserted in the deed pro forma, as well 
as “ for divers other good causes,” is a defense not with- 
out merit. 

Judgment reversed. 
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CONLEY vs. POOLE. 


1. Anew militia district having been cut off from one already estab- 
lished, and the justice of the peace in the old district having _ 
brought a guo warranto against the justice elected in the new dis- 
trict, on the ground that he is interested in the costs and fees aris- 
ing from the territory alleged to have been illegally cut off, the case 
turns upon the legality of the creation of the new district. If that 
was legal, the plaintiff was not interested in the question of the 
election therein. 

. By the act of 1880 power is conferred on the commissioners of 
roads and revenues of Fulton county to lay out new militia dis- 
tricts. . 

(a.) That act is not unconstitutional. Construing article eleven, sec- 
tion three, paragraph one, of the constitution of 1877, together 
with article six, section nineteen, paragraph one, authority is granted 
to the legislature to create county commissiuners in such counties 
as may require them, and to define their duties. When such laws 
are enacted, they should be uniform as to counties to which they 
apply. 

(4.) The words, “ commissioners of roads and revenues,” are descrip- 
tive terms derived from the principal functions of those officers, 
and are not words limiting their powers. 

. The three commissioners provided for by §484 of the Code are mere 
agents to lay off and define the lines of a newdistrict. It is the 
ordinary (now the county commissioners) who determines the expe- 
diency of its creation. 

(a.) The chancellor did not abuse his discretion in refusing a guo 
warranto in this case. 


County Matters. Constitutional Law. Officers. Before 
Judge HILLYER. Fulton Superior Court. October Term, 
1881. 


To the report contained in the decision it is necessary 
to add only the following: 

In January, 1881, Conley was elected justice of the 
peace in the 530th district, G. M., of Fulton county. 

In June, 1881, a petition was filed by certain citizens 
to establish the lines of 1332d district, G. M., and to cre- 
ate a new district, to be composed of a part of 530th and 
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of 1332d districts. Under section 484 of the Code, three 
commissioners were appointed. The order referred the 
matter to them, with instruction to report upon the ne- 
cessity and expediency of creating the new district and 
‘ to define the'lines of the same. Two of the commission- 
ers so appointed reported that it was inexpedient to cre- 
ate the new district, and defined the line between the 
1332d and 530th districts. The third commissioner ‘re- 
ported that it was expedient to create the new district, 
and defined lines therefor. Upon the return of these two 
reports in September, 1881, the commissioners of roads 
and revenue ordered that the new district be created, 
with boundaries as described in the minority report. 
They also ordered an election for justice of the peace in 
that district. It was held in October, 1881, and Adam S. 
' Poole was declared elected. Conley thereupon filed his 
petition for a writ of guo warranto. A demurrer was 
filed to the petition, which was sustained, and Conley 
excepted. 


E. F. HOGE; T. P. WESTMORELAND, for plaintiff in 
error. 


J. T. PENDLETON, for defendant. 


JACKSON, Chief Justice. 


1. The question in this case is controlled by the author- 
ity of the board of commissioners of roads and revenue 
of the county of Fulton to organize a new district in that 
county, and by the manner in which that board exercised 
the authority, if conferred, whether it was done accord- 
ing to law. If the district has been legally created, the 
plaintiff in error has no further interest in the question, 
for his only interest is in fees and costs he might make if 
the district cut off remained a part of his, where he is 
justice of the peace still, and before a writ of guo warranto 
will be granted him he must show an interest in the office. 
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He was no contestant for it in the new district, and is 
only interested in keeping the territory of the new in the 
old, where he presides, so as to retain the cases arising 
therein and realize costs from them. Code, §3203. 

2. Did the county commissioners have authority to lay 
off the new district ? 

The power is conferred by the act of December 3d, 
1880, in express terms. Acts of 1880-81, p. 508. 

Is this act constitutional? It is argued that it is not, 
because these county commissioners’ courts must be uni- 
form under article eleven, section three, paragraph one of 
the constitution, codified in section 707 of supplement to 
the Code. It is there provided “that whatever tribunal 
or officers may hereafter be created by the general assem- 
bly, for the transaction of county matters, shall be uni- 
form throughout the state, and of the same name, juris- 
diction and remedies, except that the general assembly 
may provide for the appointment of commissioners of 
roads and revenues in any county.” 

As argued for plaintiff in error, there seems to be 
serious conflict between the body and the exception of 
this paragraph. The one provides for uniformity in tri- 
bunals for the transaction of county matters “ throughout 
the state,” and the other excepts from the operation of 
the body of the paragraph any provision for the appoint- 
ment of commissioners of roads and revenue. Hence 
the argument is, that the exception can include commis- 
sioners for those two things only, that is for roads and 
for revenue. 

But that it was not the intention of the framers to 
require a general law, running over the entire state, seems 
clear from another part of the constitution. Article six, 
section nineteen, paragraph one; Sup. to Code, $656, 
where it is provided that “the general assembly shall 
have power to provide for the creation of county commis- 
sioners in such counties as may require them, and to de- 
fine their duties.” This power necessarily contemplates 
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local laws for those counties only which require them, and 
not for all the counties; and power is given here to define 
the duties of these county commissioners without restrict- 
ing those duties to roads and revenue; so that this pro- 
vision, which occurs first in the constitution, seems to 
accord with the exception to that first cited, and to be 
also in conflict with a broad construction of the body 
of it, extending it to a general law. We are not pre- 
pared, therefore, to hold, in the teeth of this judg- 
ment of the general assembly in passing this local law, 
and the judgment of the court below in affirming this 
legislative construction of the constitution, that this local 
act is unconstitutional. The true construction would seem 
to be that local laws appointing commissioners may be 
enacted, but when enacted they should be made uniform 
in operation in those counties which shall require them. 
The exception cannot mean that commissioners may be 
appointed by local laws, but only for roads and revenue, 
and may not be uniform as to those two things only, be- 
cause those words are merely descriptive of the officers 
of the court. The commissioners of roads and revenue 
embraced in their jurisdiction other county matters be- 
sides these by repeated legislative acts before the consti- 
tution of 1877, and the name was generic, designed to 
denote the office, and not to confine the duties of the 
officers to these two items. The conclusion is imperative 
that the words, commissioners of roads and revenue, were 
used by the framers of the constitution as naming the 
tribunal, and not restrictive of its powers when created. 

If these local laws be not uniform in the counties where 
they operate, and “which require them,” it may be the 
duty of the general assembly so to make them, but in the 
main we presume that they are already so. At all events 
the paragraph is obscure. It is not clear that this act is 
repugnant to the constitution, and unless it be clear, it is 
our duty to give the doubt to the legislative will, and to 
sustain the constitutionality of the law which has been 
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enacted. Uniformity would appear to be as desirable in 
matters of revenue and in the public roads as in other 
county matters: Indeed these two items are the most 
important. The money by which the county wheels are 
all moved, and the highways by which the people connect 
their commerce and business and intercourse of every 
sort, stand at the head of the list of county matters, and 
hence the generic name, commissioners of roads and rev- 
enue, was adopted to designate the office. 

Whilst it is difficult to harmonize the exception with 
the body of the paragraph without destroying the latter, 
as is ably put by counsel for plaintiff in error, it seems 
equally difficult to harmonize the two paragraphs, those 
in the eleventh and sixth articles, with each other, if we 
hold that it is unconstitutional to provide for county 
commissioners for any purpose except for roads and reve- 
nue, when the paragraph in the sixth article is explicit 
that county commissioners may be provided for such 
counties only as require them, and their duties defined, 
without any restriction as to what those duties shall be. 

3. Did the county commissioners follow the law in lay- 
ing out the new district? It is argued that they did not, 
because the order appointing three commissioners, under 
section 454 of the Code, left it to them to determine the 
expediency of the new district, and a majority of them 
decided and reported that it was inexpedient, while but 
one held and reported that it was expedient. In our 
judgment it was for the ordinary to determine the ques- 
tion of the expediency of the creation of a new district 
under section 484 of the Code, and the three commission- 
ers were merely agents to lay off and define its lines. 
Now, the commissioners of roads and revenue for Fulton 
county have the same powers that the ordinary possessed 
at the adoption of the Code, and the three commissioners 
appointed by them are merely their agents, as they had 
been those of the ordinary, to lay out the district. So 
far as they authorized them to report on expediency, it 





SEPTEMBER TERM, 1881. 259 


Conley vs. Poole. 


was outside of the statute, and the report is not binding 
on the commissioners of roads and revenue; and as the 
district was laid out and defined, so that the commission- 
ers could judge for themselves of its expediency, they 
could act as well upon it on a minority as a majority re- 
port on the mere question of expediency, or indeed with- 
out any report on that question, because it was a question 
for themselves. So, on the subject of a compliance with 
the law, as laid down in the Code, we think that the com- 
missioners have substantially complied therewith, so much 
so, at all events, as not to require this court to force the 
court below to issue the writ of guo warranto, which rests . 
very much in the discretion of that court, or rather the 
judge of that court, in a matter of private rights. On 
such a matter, involving that question, this court will not 
control the judge of the superior court, except upon a 
clear case. 

Cited for plaintiff in error: Art. 11, sec. 3, par. 1; art. 
6, sec. 19, par. I, constitution of 1877; Code, §§5127, 
1873, 484-5-6, e¢ seg; also sec. 4, subsec. 5 ; Cobb’s Di- 
gest, p. 187; Irwin’s Code, §§522, 346, 347; Bailey vs. 
Bazemore, 66 Ga., 537; Code, §488; acts of 1880-81, pp. 
508-546; const. 1877, art. 3, sec. 7, par. 18. 

For defendant: Acts of 1873, pp. 226, 281, 286, 301, 
303; acts of 1874, pp. 339, 340, 342, 347, 349; acts of 
1875, pp. 239, 243, 248, 251; acts of 1876, pp. 300, 275, 
293, 297; acts of 1877, pp. 248, 250, 264; acts of 1878-9, 
Pp., 337, 340; High on Ex. Remedies, §§605, 628, 707 ; 
29 Ga., 437. Citations cons. as for plaintiff. 

Judgment affirmed. 
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WILLIAMS vs. THE STATE OF GEORGIA. 


1, A witness having been offered by the state in a bigamy case, and 
objected to by the defense on the ground that she was the first wife 
of the defendant, it was not error to rule that this fact must be 
made to appear to the court, and that so soon as it should appear 
the testimony of the witness would be rejected. 

2. The act of 1866 (Code, §1667,) was intended to put an end to the 
living in concubinage of persons of color, and to establish those 
marital relations between them which their freedom permitted and 
morality and law required. Therefore, if they continued to live as 
man and wife on the 9th of March, 1866, by virtue of that act they 
became so without any formal ceremony. 

3. The courts will take cognizance of a public event like Sherman's 
march to the sea, and the time when it occurred. 
(a.) If, however, it was material to prove this, there was no error in 
re-opening the case and allowing the solicitor general, as a witness, 

to state the time of such occurrence. 

4. Newly discovered testimony of a witness who is incompetent to 
testify at all cannot be aground for new trial. 

(a.) To make newly discovered evidence a ground for new trial, it 
must appear that the movant did not know of it at the time of the 
trial, and that his ignorance was not the result of negligence. 

5. The evidence supports the verdict. 


Criminal Law. Practice in the Superior Court. Witness. 
Evidence. Husbandand Wife. Before Judge FLEMING. 
Chatham Superior Court. March Term, 1881. 


Williams was indicted for bigamy. Elizabeth Williams 
was the prosecutrix. On the trial she was offered as a 
witness, and defendant objected to her. The solicitor-_ 
general admitted that she was the person alluded to in 
the indictment as the lawful wife of the defendant. His 
counsel objected to her being sworn. The court allowed 
her to be sworn, and asked whether she was living with 
the defendant as man and wife on March gth, 1866; and 
on receiving an affirmative reply, ruled out the answer 
and held her incompetent. 

Defendant’s counsel requested the judge to charge the 
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jury that if they found from the evidence that the parties 
were living together in a state of concubinage only, the 
act of 1866 did not marry them. The judge declined so 
to charge, but in lieu thereof charged the jury that the 
act of 1866 did marry them. 

There was no controversy as to the fact that the de- 
fendant and prosecutrix were slaves; that they had lived 
together before the late war; that they had been sepa- 
rated and sold to different owners during the war; that 
after'its close they again lived together; that she asso- 
ciated immorally with another, and that defendant quit 
her and married another woman; but the point of conflict 
was whether the second cohabitation began prior to the 
operation of the act of 1866. One witness swore that it 
began about two months after the Federal forces occupied 
Savannah. The state closed its case, and the defendant 
asked the court to direct a verdict of not guilty. This 
was refused, and on motion the solicitor general was al- 
lowed to testify that the army of General Sherman came 
to Savannah December 21st, 1864. 

The jury found defendant guilty. He moved fora new 
trial, alleging error in each of the rulings above stated, 
that the verdict was contrary to law and evidence, and 
because of newly discovered evidence. This consisted in 
a statement by the prosecutrix that since the trial she had 
refreshed her recollection, and was not sure that the 
second cohabitation began before March goth, 1866, and 
the testimony of two witnesses to the effect that the de- 
fendant had no wife on that date. 

The motion was overruled, and defendant excepted. 


J. LAWTON WHATLEY; L. H. DE MONTMOLLIN, by 
brief, for plaintiff in error. 


W. W. MCCALL, solicitor general pro tem., by brief, for 
the state. 
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JACKSON, Chief Justice. 


We see no error in the denial of the motion for a new 

trial. 
' 1. The court did not err in ruling that if it turned out 
from her testimony that Betsy Williams was the first wife 
of the-defendant, that then her testimony would be ruled 
out, there being no evidence that she was his wife offered 
by the defendant when objection was made to her. To 
the very first question asked her she replied that they did 
live together as man and wife, and instantly the court 
ruled that answer out, and she left the stand. 

2. There was no error in the refusal to charge that if 
the defendant and Betsy lived in a state of concubinage 
only, then the act of 1866 did not marry them, and in 
saying to the jury on the contrary that if they so lived on 
the gth of March, 1866, then that act did marry them. 
The very object of the act was to declare all people, who 
had been slaves, and were then living as man and wife, but 
without any legal ceremony of marriage, really and to all 
intents and purposes as fully husband and wife as though 
they had been formally married. The evil was that as 
slaves they lived in concubinage, not being capable of 
contracting marriage, and the remedy was by that act» 
that if they so continued to live on the oth of March, 
1866, being then free, such living together by them at 
that time should amount to the contract of marriage in 
the eye of the law. And thus it was made just as effect- 
ually the contract of marriage by them as if they had been 
always free and had been legally married. 

3. Such a great public event as Sherman’s march to 
the sea, and the time it occurred, would be judicially 
taken cognizance of without proof, 44 Ga., 302; but be 
that as it may, there was no error in allowing a witness 
to testify to the time, and to re-open the case for that 
single purpose, and the solicitor general was a competent 
witness. 
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4. Elizabeth or Betsy Williams having been ruled in- 
competent as a witness before the jury, it is not easy to 
see how any affidavit of hers.could affect the case, and 
the court did not err in denying a new trial on account of 
her deposition as newly discovered testimony. The other 
depositions of two witnesses were not deemed sufficient 
to authorize the grant by the presiding judge, and we 
cannot see such error in his ruling as will enable us to 
grant a new trial in opposition to hisviews. The defend- 
ant makes no affidavit that he did not know of the testi- 
mony before the trial, and that fact alone is enough to 
justify the judge in overruling this ground in the motion. 

5. The evidence is abundant to show that thedefendant 
lived with the woman as his wife for years before the war, 
and afterwards both before and after the 9th of March, 
1866; and the verdict we think is right. His wife was 
unfaithful; he got mad and married again without a di- 
vorce. Being a free citizen, he must act as one, carrying 
the burdens, if he so considers them, as well as enjoying 
the privileges of his new condition. 

The jury recommended him to extreme mercy, and the 
judge heeded that recommendation, and made the punish- 
ment very light for the crime. This action must stand, 
unless the pardoning power of the state should see fit to 
interpose. 40 Ga., 244. 

Cited for plaintiff in error: 17 Ga., 364; 34 Jb. 379; 
40 Jb., 244; 15 16.,550; 54 70.,643; 2 Bouvier’s Law 
Dic., p. 98. 

For the state: Code, §§1667, 3751; 44 Ga., 302. 

Judgment affirmed. 
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FRANKE vs. BERKNER eéf ail. 


1. A deed of gift conveyed land to a trustee upon the following uses: 
To the use of said grantor and his wife and the children of her body 
lawfully begotten by him, to the exclusion of his and their children 
by any other marriage, during the natural [life] of said grantor and 
wife, and during the natural life of the survivor ; and at and from their 
death this trust to cease, and the property and increase thereof to 
be equally divided between their children, the issue of their marriage, 
to the exclusion of all others, with right of representation by the 
children of a deceased child: 

Held, that the children were joint usees for life with their parents, and 
at the same time took a vested fee simple estate in remainder. 

2. The trustee only held title to the life estate, and could not convey 
the remainder. 

(a.) Under a conveyance by him the statute of limitations did not 
begin to run against the remaindermen until the death of the 
parents. 

3. An attempt by the grantor, his wife and the trustee, to divide the 
property and give to the grantor a title to a part of it, could not 
affect the rights of the remaindermen. 

4. Isolated portions of the charge excepted to cannot be intelligently 
considered in the absence of the entire charge. 


Estates. Title. Trusts. Prescription. Statute of 
Limitations. Before Judge SIMMONS. Bibb Superior 
Court. October Term, 1881. 


Reported in the decision. 


F. J. M. DALY, for plaintiff in error. 


Lyon & GRESHAM, for defendants. 


SPEER, Justice. 


John Berkner, being a married man with a family, in- 
cluding wife and children, and holding an estate in his 
own right, on the 14th of July, 1855, executed a deed in 
manner and form as follows: 
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“ GEORGIA—Bibb county. 

“This indenture made and entered into this the 14th day of July, 
1855, between John Berkner and his wife, Margaret Berkner, and 
Jacob Russell, witnesseth, that the said John Berkner, for the sum of 
ten dollars to him in hand paid, and for the natural love and affection 
which he has for his wife and children of her body by him lawfully be- 
gotten, have granted, bargained, sold, and by these presents do grant, 
bargain, sell and convey unto the said Jacob Russell, his heirs and 
assigns, all of the following property, to-wit : one hundred and thirty- 
seven acres of land lying on the Forsyth road, about four miles from 
Macon, adjoining the lands of Merritt, George Douglass, Henry S. 
Rogers, T. P. Stubbs, and others, now occupied by John Berkner ; 
three negroes, Sam, a man about sixty years old, Mourning, a woman 
sixty years old, Esther, a woman about twenty-six years old; ten cows 
and seven calves, two horses, one mule, two feather beds and bedsteads; 
one barouche; to have and to hold said property and all rights of 
property to the said Jacob Russell, his heirs and assigns, forever upon 
the trusts following, to-wit: to the use of said John Berkner and his 
wife, Margaret Berkner, and the children of her body lawfully begot- 
ten by said John Berkner, to the exclusion of his and their children by 
any other marriage, during the natural —— of said John and Marga- 
ret, and during the natural life of the survivors ; at and from the death 
of said John and Margaret this trust to cease, and the property and 
increase thereof to be equally divided between their children, the issue 
of their marriage, to the exclusion of all others, and to said children 
forever; the grandchildren, in case the parents be dead, to take the 
place of their parents. In witness whereof the said parties have set 
their hands and seals. JoHN BERKNER, 

MARGARET BERKNER, 
JACOB RUSSELL. 


“ Signed, sealed and delivered in presence of 
CALEB WALDEN, SR., 
TuHos. P. Stusss, Notary Public.” 


To recover nineteen acres of the premises conveyed 
under the foregoing deed, the defendants in error, as the 
children of John and Margaret Berkner, brought their 
action of ejectment, the last life tenant, John Berkner, 
having died about two years prior to said suit. 

To this action plaintiff in error filed the plea of general 
issue, also a plea of title by prescription in himself, and 
third an equitable plea by way of defense, in which he 
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alleged, “that plaintiffs claim the premises in dispute 
under deed heretofore set forth of date of 14th July, 1855, 
as remaindermen, and defendant alleges the same was 
made under the following circumstances: That John 
Berkner visited Germany in 1854, and on his return 
brought with him a niece, with whom he became criminally 
intimate, which resulted in her pregnancy, and when the 
same became known to his wife, Margaret, she being of 
strong mind and sharp tongue, was continually reviling 
her husband, and by her violent threats and harangues 
frequently forcing her husband to retire from the house; 
and finally yielding to the importunities of his wife, so 
that neither the niece or her child should have claim upon 
his property, he, acting under moral duress, executed the 
deed under which plaintiffs claim title, which was made 
to appease the anger of his wife, without any intention of 
passing an absolute estate. Shortly after the niece was 
delivered of a child, and she before a magistrate swore 
the same to John Berkner, which caused a divorce suit 
between Berkner and wife, and which resulted, by the 
interposition of friends, in another conveyance of said 
property to his family by John Berkner, except the nine- 
teen acres sued for, which he reserved to himself abso- 
lutely. That several years after this, Berkner sold the 
nineteen acres to Ward in 1861, and subsequently it was 
bought by defendant at commissioner’s sale, under a 
decree in chancery, and he has held the same since under 
color of title peaceably for more than seven years.” 

On motion of plaintiffs’ counsel, this equitable plea was 
stricken by the court on demurrer thereto. Under the 
evidence and charge of the court, the jury found for 
the plaintiffs the premises in dispute; whereupon the de- 
fendant made a motion for a new trial on various grounds 
as set forth in the record, which was refused’ by the court, 
and defendant excepted. 

Passing by the other grounds in the motion for new 
trial for the present, the main questions upon which plain- 
tiff in error relied before this court were: 
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(1.) That the children suing under the deed of the 14th 
July, 1855, were “contingent remaindermen,” and were 
defeated of their contingent estate hy the subsequent 
conveyance of John Berkner, the grantor, and hence had 
no right of recovery under the deed of 14th July, 1855. 

(2.) That if these children took a vested remainder 
under said deed, they took as tenants in common with 
their mother, and the legal title being in their trustee, 
Jacob Russell, and he being barred from a recovery by 
lapse of time, they were likewise barred, and the title set 
up by prescription by defendant should prevail. 

1. The deed executed by John Berkner to Russell, as 
trustee, conveyed the property to the use of John Berkner 
and his wife, Margaret, and the children of her body law- 
fully begotten by the said John Berkner, to the exclusion 
of his other children by any other marriage during the 
natural life of the said John and Margaret Berkner, and 
during the natural life of the survivor. At and from the 
death of said John and said Margaret this trust to cease, 
and the property and the increase thereof is to be equally 
divided between their children, the issue of their marriage, 
to the exclusion of all others, and to said children forever; 
grandchildren to take in plice of a deceased parent. 

Under our construction of this deed, the children of 
John and Margaret Berkner were joint life tenants with 
their parents, and at the same time took a vested fee 
simple estate in remainder. Russell, the trustee, only 
held the legal title to this life estate, and when he sold, 
could only sell the life estate, and could not divest the 
title of the children in remainder. At the death of the 
life tenants, Berkner and wife, by the terms of the deed 
the trust ceased, and became executed. See City Council 
of Augusta vs. Radcliffe, 65 Ga., 469; 4 Rich. (S. C.) Eq., 
475; 34 Ala., 150. 

2. The title of the children in remainder not being divest- 
ed by the sale of the trustee, the statute of limitations did 
not commence to run against the children until the death 

v 67—18 
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of both parents. 34 Ga., 518; 1 Root (Con.), 546; 4 
Johns. (N. Y.), 390. 

3,4. As to the second deed made by Russell and Margaret 
and John Berkner, with a view of dividing this property 
between the husband, wife and children, as was sought to 
be done in compromising and arranging the suit for di- 
vorce (as to the property} pending between Berkner and 
wife, it is evident that no such arrangement or conveyance 
by the husband, trustee and wife could affect the title in 
remainder, which had vested on the execution of the first 
deed in these complainants, the children of said marriage. 
It is not contended that they gave their assent to any 
such disposition, even if they had the legal capacity to do 
so. They now stand upon their rights secured to them 
by the first deed made by John Berkner, and under that 
title they must recover. 

As to the other points made in the record as to sus- 
taining the demurrer to, and striking the equitable plea 
filed, the repelling certain evidence on the subject of 
duress or undue influence, and other proofs as set forth in 
the motion for a new trial, we think the rulings of the 
court were proper under the state of the pleadings and 
issues involved. Under the facts of this case, the whole 
charge was necessary to understand the isolated portions 
excepted to. 55 Ga., 633; 60 /b., 609; 63 /b., 163. 

Concluding, as we do, that the title to this property 
sued for vested in these complainants as remaindermen 
under the first deed made by their father, and that under 
the proofs submitted the verdict was xecessarily in their 
favor, we do not feel authorized to disturb it, notwith- 
standing there may have been immaterial errors com- 
mitted, unless such errors vitally affect the merits of 
plaintiff's case, or do wrong to the defense. 

Let the judgment below be affirmed. 
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JONES e¢ al. vs. JOHNSON. 


A testator executed a will whereby, after making specific bequests, he 
provided that the residue of his property should be equally divided, 
that one share should be delivered to his son on arriving at twenty- 
one years of age, and the other should vest in trustees for the sole 
and separate use of his daughter and such children as she might 
have, with limitation over in case she should die without leaving 
children or representatives of children. Subsequently the testator 
acquired other real estate, and his daughter also married. There- 
upon he executed a codicil, by which he devised this subsequently 
acquired realty to his daughter and son-in-law forever, and pro- 
vided that its value should be deducted from the amount which 
they would receive under his will. One item of the codicil was as 
follows: “I desire that my executors herein appointed shall sell 
only so much of my estate as may be necessaryto pay my debts, 
and the balance to be divided and distributed as is herein and in 
my will provided and directed.” 

Held, that as to the realty disposed of by the codicil, the original tes- 
tamentary scheme was so far modified that an absolute title thereto 
was devised to the daughter and son-in-law free from any claim on 
the part of their children. 

(a.) The will and codicil having taken effect by the death of the tes- 
tator prior to the “ married womens’ laws,” the property received 
under the codicil vested in the husband, and his deed thereto con- 
veyed the entire estate. 


Wills. Estates. Title. Husband and Wife. Before 
Judge HILLYER. Dekalb Superior Court. March Term, 
1881. 


Jones e¢ al. brought ejectment against Johnson. Both 
parties claimed under Everett Sapp. In 1845 Sapp made 
a will, by which, after making specific bequests, he left the 
residue of his estate to be divided into two shares, one to 
go to his son, the other in trust for his daughter, Sidney 
Ann Elizabeth Sapp, and her children for her life, with 
remainder to her children. Subsequently the testator ac- 
quired the property in dispute, and his daughter married. 
In 1849 he made a codicil to his will, which is set forth in 
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the decision. Under this, after testator’s death, Jones, 
the husband of testator’s daughter, took the land in dis- 
pute and conveyed it to defendant. Testator’s daughter 
died, and her children brought this suit to recover the 
land. The case was submitted to the court without a 
jury. He rendered a judgment for defendant. After 
refusal of a new trial, plaintiffs excepted. 


W. W. MONTGOMERY; Z. D HARRISON, for plaintiffs 
in error. 


L. J. WINN, for defendant. 


JACKSON, Chief Justice. 


The second item of the codicil to the will reads: “I 
give and devise all the real estate which I own or may 
own, in aad about the city of Atlanta, in this state, in 
Dekalb county, to the said William B. Jones and my 
daughter, Sidney A. E. Jones, forever, the said real estate 
to be valued, and the value to be deducted from the por- 
tion which they may receive, according to my said will of 
my estate.” 

The first item appointed Jones, his son-in-law, executor 
of his will in the place of a former executor, and the pre- 
amble to the codicil stated his desire to dispose of this 
property as purchased since his will was made. The will 
was made in 1845, the codicil in 1849. Between those 
years his daughter married, and this property in dispute 
was bought and devised by the testator. The will had 
settled the property bequeathed in it on the daughter, 
and all his then estate was to be divided between his son 
and this daughter. Jones sold the land sued for, and 
defendant has his deed. Plaintiffs are the children of 
Jones, and claim under the settlement in the will, by 
which they were made remaindermen. So that the ques- 
tion is, does the codicil give the fee to Jones, or is the 
bequest covered by the settlement in the will ? 
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The testator very naturally, before the marriage of his 
daughter, settled the property he then gave her upon her 
and her children, because he did not know who would be 
her husband, nor did he change that settlement as to the 
property devised in the will proper after her marriage. 
But he had confidence in his son-in-law, and made him 
one of his executors, and gave to him and to his wife this 
newly purchased property forever. We think his inten- 
tion was to change the terms of the gift to the daughter 
in the will, and to give an absolute estate to Jones and 
his wife. His marital rights attached to the wife’s part, 
and his deed conveyed the entire estate. 

If there were any doubt about it, the third item of the 
codicil would dispel it. That reads as follows: ‘“I-de- 
vise that my executors herein appointed shall sell only so 
much of my estate as may be necessary to pay my debts, 
and the balance to be divided and distributed as is herein 
and in my will provided and directed.” As much as to 
say, that in the will is to follow the settlement thérein 
provided and directed, but this late purchase is to go as 
herein directed. How easy to have used words to put all 
under the trusts of the will if such had been in the tes- 
tator’s mind, but some is to be distributed as the will 
directs and some as the codicil directs. 

The devise to husband and wife forever, with the dis- 
tinct reiteration that the direction in the codicil, as well 
as in the will, is to be obeyed and carried out by his 
executors, shuts out all idea that the newly acquired prop, 
erty, devised differently in the codicil, was to follow the 
trusts of the will. So that, recognizing the rules laid 
down in the books cited by counsel for construing the 
will and codicil as one instrument in its entirety, we are 
clear that the title is by the entire scheme put in Jones, 
and passed out of him into the defendant. 

Judgment affirmed. 


Cited for plaintiff: 9 Cush., 291; 1 Bos., N. Y., 214; 5 
Johnson, 243; 15 Ga., 123; 35 Penn. St., 393; 3 Grant, 
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169; Williams on Ex., 10, note; 1 Jarman, 168; 52 N.Y., 
450; I Clk. and Fin., 20; 2 H. and C., 762; 2 De. G. (N. 
J... 474; 3 16., 29; 8 Cowen, 56; 3 Saund. Ch., 111; 13 
Gray, 103, 108; Williams on Ex., 1405; 3 Bro. C. C., 
233; 1 Ves. Jr., 279; 6 Madd., 31; 7 Sim., 237; 4 Beav., 
561; 5 /b., 289, 518; Rup. C. C., 183; 23 Beav., 336; 
2 Redf., 199; 9 East, 306; 1 Gill, Md., 395; 33 Ga., 
Lamb vs. Girtman,; Code, §§2263-4-5; 2 Blackstone’s 
Com., 164; 18 Ga., 545; 34 /b.,6; 23 1b., 242; 2 Wash. 
on Real Es., 589, 591; Sup. to 33 Ga., 29, 172; 6 Vesey, 
239; 21 Pick., 311; 7 Cranch., 456; 53 Ga., 663; 16 Jb., 
548; 61 Jb.,77; 15 1b.,152; Dudley’s R., 94; 4 Kent, 
257; 34 Ga.,9; 2 Wash., 591; 12 East, 89; 14 How., 
488; City of Augusta vs. Radcliffe, 65 Ga.; Franke vs. 
Berkner (present term); 5 Wall., 268; 1 Blks. R. 283; 
H. on Trust., 746; 4 Gwin, 188; 4 Kent, 705, 346; 2 
Wash., 654; Lewin, 417; 17 Ves., 308; 3 Madd., 98; 4 
Md., 125; 12 Rich., 546; 9 Ser. and R., 179, 181; 18 S. 
C., 383; 9 Am., 26; 23 Ga., 315; 52 Jb., 543; 1 Jar. on 
W., 343 and note; 2 /0., 205, 199, 344, 354-5; 3 Mer., 
156; 2 Ves. Jr., 450; 6 Madd., 31; 1 Ves. Jr., 279; 3 
Bro. Ch. R., 233; 15 Eng. Ch., 817; 14 /6.,606; 64 Ga., 
166; 1 Y.and Col., 680; 35 Ga., 151; 18 Cal., 291; 1 Red. 
on Wills, 288, note 8; 1 Jar., 345, 349, 351; I Red., 291, 
353; 1 Fearne on Rem., 40; 49 Ga., 397. 

For defendant: 8 Ga.,1; 51 /b., 139; 10 /b., 358; 40 
[b., 363, 408; 41 Jb., 554. 


FRANKLIN vs. BROWNE. 


To say that a minister of the gospel collected money for a particular 
purpose, and embezzled it for his own wrongful uses, and that he is 
unfit to be a minister, is actionable without any allegation of 
special damage. 


Slander. Actions. Damages. Pleadings. Before 
Judge HILLYER. Fulton Superior Court. April Term, 
1881. ; 
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Browne brought suit against Franklin for slanderous 
words uttered about him. The declaration was in the 
short form of complaint, and the body of it alleged as 
follows: 

“ The petition of Edward B. M. Browne showeth that 
Max Franklin, of said county, has injured and damaged 
your petitioner in the sum of twenty thousand dollars, by 
falsely and maliciously saying of and concerning your 
petitioner, on the third day of January, eighteen hun- 
dred and eighty-one, the following false and malicious 
words, to-wit: ‘That on the excursion to Europe, aboard 
the Silesia, in June last, Browne (meaning your petitioner) 
collected seventy-five dollars from the passengers, in 
order to print a paper—which was edited on the boat by 
Browne and others (and meaning by said Browne your 
petitioner)—in memory of the excursion; but Browne 
(meaning your petitioner) used and embezzled the money 
(meaning the said seventy-five dollars) for his own wrong- 
ful uses, without printing the paper at all, and I will 
prove it; and that he (meaning your petitioner) is unfit 
to be the minister in our pulpit.’ Wherefore your peti- 
tioner,” etc. 

The defendant filed a general demurrer to the declara- 
tion, which was overruled, and he excepted. 


HOPKINS & GLENN; S. WEIL, for plaintiff in error. 


L. J. GARTRELL; WRIGHT & DORSEY, for defendant. 


JACKSON, Chief Justice. 


The principle involved in this demurrer is ruled mainly 
in the case of Jacob Elsas vs. E. B. M. Browne, decided 
at thisterm. In addition to the reasons given there for 
the judgment therein rendered, this makes a stronger 
case, because the words herein alleged not only charge 
the plaintiff with “being guilty of a debasing act, which 
may exclu e him from society,” but also make charges 
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against him “ in reference to his office and profession, cal- 
culated to injure him therein.” 

The words charge that he “used and embezzled the 
money (meaning the said seventy-five dollars) for his owp 
wrongful uses, without printing the p2>er at all, and I 
will prove it; and that he (meaning you. -oner) is 
unfit to be the minister in our pulpit.” 

Thus it is admitted by the demurrer that collecting 
money for another object (set out in the writ), he had 
used and embezzled it for his own private and wrongful 
use, and was unfit to fill the office of a pulpit minister. 

The Code of Georgia not only makes the imputation 
of crime actionable without the allegation of special 
damage, but the charge of being guilty of any debasing act 
which may exclude a man from society, and also any charge 
made on another in reference to his trade, office, or pro- 
fession, calculated to injure him therein. Code, §2977. 
So that this case falls clearly within two provisions of 
that section of the Code, and the action does lie,and the 
demurrer was properly overruled. 

Judgment affirmed. 


KELLY ¢é¢ al. vs. JACKSON. 


. Where a trial was had before a justice under §§4965, 4990 of the 
Code on Saturday, and on the following day the judge of the supe- 
rior court left the county, and a petition for certiorarz was at 
once sent to him in the county to which he had gone, and there 
sanctioned, it will not be dismissed because not presented and 
allowed within twenty-four hours. 

. Though on a petition for certiorarz, the certificate of the justice 
states that all costs have been piid and is silent as to bond, yet if 
the bond itself, duly and properly executed and approved by the 
justice, be incorporated in the record, the case will not be dis- 
missed. 

. The courts provided for in §§4¢64. 4965, 4990 of the Code are special 
courts for the trial of a particular class of cases affecting seamen 
in the city of Savannah or county of Chatham. Whether presided 
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over by the judge of the city court or a justice, they retain their 
character as special courts, and do not become either a city court 
or a justice court; nor are the laws fixing the terms of those 
courts applicable thereto. 


Certiorari. Courts. Savannah. Practice in Superior 
Court. Constitutional Law. Before Judge FLEMING. 
Chatham Superior Court. March Term, 1881. 


This case was commenced by attachment issued Novem- 
ber 19th, 1880, by a justice of the peace in the city of Savan- 
nah, in favor of a discharged seaman against the owners of 
the barque “ Wild Hunter,” returnable to December term, 
1880, of his court. It was levied the’ same day, and a 
notice was also served upon the master of the vessel from 
which plaintiff in attachment alleged he had been illegally 
discharged, that the case would be tried the next day, 
November 2oth, 1880, at a special court. (Section 4990 
of the Code of 1873.) Judgment wag rendered on said 
last mentioned day for plaintiff in attachment. The de- 
fendants carried the case to the superior court by certzo- 
rart. Upon motion of defendants in certiorari in the 
superior court, the petition was dismissed upon the ground 
that no certificate of the justice had been filed in three 
months showing that bond had been given as required by 
law. (The justice certified to the payment of costs, and 
a bond appears in the record approved by the justice 
before the granting of the writ of certiorari.) 

On appearing before the justice, on November 2oth, 
defendants in attachment protested against the proceed- 
ings on the ground that section 4990 of the Code had 
been repealed by the constitution of 1877 and the acts 
passed in pursuance thereof, and that no judgment could 
be rendered, except at a regular term of the court. The 
objection was overruled, and this formed one ground of 
the petition for certiorarz. 

The case was tried before the magistrate on Saturday, 
November 20th, and exceptions were certified by him the 
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same day. On the following day (Sunday) the judge of 
the superior court left Chatham county to attend McIn- 
tosh superior court. By the next mail (Monday’s) the 
petition for certiorari was forwarded to him. He certified 
that he considered it as soon as his duties permitted. It 
was one ground of the motion to dismiss the certiorarz 
that the petition had not been presented or allowed with- 
in twenty-four hours from the judgment complained of. 
This ground was overruled, but the motion was sustained 
on another ground, as stated above. Thereupon defend- 
ants in attachment (plaintiffs in certiorart) excepted. 


L. H. DE MONTMOLLIN, by H. C. CUNNINGHAM, for 
plaintiffs in error. 


A. P, & S. B. ADAMs, for defendant. 
JACKSON, Chief Justice. 


1. There was no error in not dismissing the certiorart, 
because it was not allowed or presented within twenty- 
four hours from the rendition of the judgment. The 
judgment was rendered on Saturday. Thenext day, Sun- 
day, the judge left Savannah for McIntosh court, where 
the petition was forwarded, presented and allowed as 
soon as the judge could be reached. Code, $4965. 

2. The court did err in dismissing the certzorart on ac- 
count of the want of a certificate that bond was given 
and costs paid under section 4054 of the Code. There 
was a certificate that costs were paid, and the bond itself, 
approved by the justice, appears of record, and both bear 
date before the writ of certiorari was granted. This com- 
plies with the Code, section 4054. The act codified in 
this section is more stringent, requiring a certificate as 
to the bond, as well as the costs; but the bond itself, with 
approval thereof by the justice, is a substantial compli- 
ance even with that old act of 1811. Cobb’s Digest, p. 
523. The Code has, however, modified the old act alluded 
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to, and the Code is the law now. This case is not within 
the principle ruled in Fadler vs. Arnold et ux, 64 Ga., 
599, read in the light of the facts therein disclosed, and 
to understand and apply the principle announced in any 
case, it must be so read. There no bond and certificate 
were filed within the time specified in the statute, and no 
certificate or other evidence thereof appeared. 

3. The court which tried this case was not a justice 
court, and the ruling of this court touching the times and 
places wherein those courts should be held monthly, is not 
applicable. It is a special court which may be held by 
the judge of the city court, or the justice of the peace, 
or other judicial officer named in the act, and when pre- 
sided over by the judge of the city court, it is not the 
city court, nor when presided over by the justice of the 
peace is it the justice court. In either case it is a special 
court organized to hear and determine causes affecting 
seamen which require dispatch. , 16 Ga., 606. For the 
same reason it does not conflict with the uniformity 
clause of the constitution. Sup. to Code, §635. That 
constitutional provision confines the requisition of uni- 
formity to “the same grade or class.”” This court is not 
of the same grade or class, either as respects the court or 
the officer. It is not of the court, because it affects sea- 
men only, and is limited in its jurisdiction; nor is it of 
the same grade asa justice court as respects the officer, 
because the judge of the city court may hold it. 

It seems quite clear, therefore, that the constitution of 
1877 does not have the effect of repealing it, and we are 
not aware of any law which repeals it. Therefore it is 
still the law, and the justice had the jurisdiction to try 
the case. 

The superior court dismissed the certiorari on the 
ground that there was no certificate of bond and security, 
as required by law, and that judgment is reversed and the 
case remanded, that the certiorari may be tried on its 
merits by that court. 

Judgment reversed. 
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MACKALL, JR., assignee, vs. WEST e¢ al. 


. Where a bill sought to recover the value of goods from certain 
parties, by whom they were being improperly converted and dis- 
posed of, complainant (or his assignor) having held a mortgage 
thereon, and assigned it to some of the defendants for a special 
purpose, and also sought to have the mortgagors account to the 
complainant for the balance of the debt over and above the amount 
of the mortgaged property, the bill is multifarious. 

. A mere trespass furnishes no ground for equitable relief, in the ab- 
sence of insolvency or other special reason therefor. 

. That discovery is prayed in a bill will not give equity jurisdiction, 
where equitabie discovery isin no way necessary to an assertion of 
complainant’s rights. 


Bills. Equity. Before Judge CARSWELL, Chatham 
. Superior Court. April Term, 1881. 


To the report contained in the decision, it is necessary 
to add only the following: Mackall, Jr., as assignee of 
Lawrence, filed a bill in equity against the firm of West 
Brothers, J. H. Simmer, H. E. Simmer, and the last two 
named parties (J. H. Simmer and H. E. Simmer) as copart- 
ners under the firm name of H. E. Simmer; and the firm of 
Heard & Fulcher. The bill avers the following : The firm of 
H. E. Simmer effected an arrangement with Lee & Co. for 
advances, to cover which they gave to Lee & Co. a note 
secured by a deed to their stock, and certain land, etc. 
Lawrence was at that time a partner of Lee & Co., but 
the firm subsequently having dissolved, he continued the 
business of Lee & Co. in his own name, and the account 
of Simmer, with the deed as security, was transferred to 
him. At the time when the note and deed were given 
to Lee & Co., J. H. Simmer was in their employ, and 
upon their dissolution, he went into the employ of Law- 
rence. By reason of his representations of the great 
value of the stock of goods of H. E. Simmer, and of his 
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promise to ship cotton to Lawrenee, the latter made 
large advances. For a valuable consideration the land 
was released as security, and after repeated efforts to 
collect the balance due, a verbal arrangement was made 
between Lawrence, and the firm of H. E. Simmer, and 
Heard & Fulcher, by which Heard & Fulcher were to ap- 
praise and make an inventory of the stock of H. E. Sim- 
mer at its cost value, and take the same, and pay Law- 
rence for it, in discharge of, or as a credit upon, 
H. E. Simmer’s indebtedness. Lawrence transferred 
the security deed to Heard & Fulcher in expectation 
of, and conditional upon, said agreement being carried 
out. Subsequently Lawrence made the assignment under 
which Mackall was assignee, hastened by the receipt of 
information from Heard & Fulcher that they could not 
carry out their arrangement, because the goods had been 
claimed by West Brothers, under a bill of sale from J. H. 
Simmer. Lawrence immediately, and before making his 
assignment, notified J. G. West, of the firm of West 
Brothers, of his claim, and also requested Heard & Fulcher 
to assign back the deed, which request was disregarded. 
Whilst the complainant, having become assignee, was 
waiting on the re-transfer and return of the deed, West 
Brothers, Heard & Fulcher, and J. H. Simmer mingled 
the said stock of goods with those of Heard & Fulcher, 
who agreed to pay their value to West Brothers. 
Complainant prayed that West Brothers, Heard & Ful- 
cher, and J. H. Simmer should account for the full value of 
the stock of goods taken possession of by Heard & Fulcher; 
and that J. H. Simmer and H. E. Simmer, copartners, 
might be held to account for the difference between the 
value of the said stock of goods and their entire indebted- 
ness to Lawrence. The defendants demurred to the com- 
plainant’s bill. The court sustained the demurrer, and 
dismissed the bill; whereupon complainant excepted. 


N. C. COLLIER; W. G. CHARLTON, for plaintiff in error. 
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CUNNINGHAM & LAWTON, for defendants. 


JACKSON, Chief Justice. 


We are not prepared to say that the court below erred 
in sustaining the demurrer and dismissing this bill. The de- 
murrer rested on three positions: that the bill is multifari- 
ous, that the remedy at law is adequate, and that there 
is no equity in the bill. 

1. It seems to us multifarious. The same relief is not 
prayed for against all the defendants; but it is asked that 
certain of them account for certain goods mortgaged by 
others of them, and against the mortgagors, insolvent too. 
The prayer is that they pay the balance of a debt secured 
by the mortgage after the account is made of the mort- 
gaged property by those who, it is alleged, have wrong- 
fully got possession of those goods. 

The only thing which at all connects the defendants to- 
gether, and makes any privity between them, is that 
mortgage, and relief beyond what it covers is entirely dis- 
tinct from the link which chains them together. 

And as respects the mortgage, or the goods covered by 
it, the remedy at law is complete under the alleged facts. 
Heard & Fulcher, two of the defendants, got it trans- 
ferred to them by the complainant, by agreeing to ac- 
count to him, or his assignor, for the proceeds of the 
goods as they sold them, and this they have wholly refused 
to do, but have agreed to turn over those proceeds to the 
Messrs. West, two other defendants, who are charged with 
knowledge of the claim of complainant’s assignor. Thus 
they, Heard & Fulcher, are responsible in damages to 
complainant for the value of the goods thus wrongfully 
obtained. The fraud gave them no title. They are sol- 
vent and able to respond in damages, and live in the 
county of Screven, where they should be sued, and if the 
allegations are proved, a court of law will make them 
respond. It is not in accordance with their constitutional 


7 
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right to be sued in their own county to force them to de- 
fend in Chatham county, because the parties to whom 
they are alleged to be turning over the proceeds of the 
goods live in Chatham. No injunction is asked to pre- 
vent them from doing so; and if asked, they would not 
be restrained from so turning over the goods, because 
they are entirely solvent, and able to respond for all the 
proceeds so turned over. 

So the remedy against them is complete at law in their 
own county, and this court has ruled that in such a case 
equity will not move them out of it. Discovery against 
them, though asked, is unnecessary. It can be had as 
well at Jaw as in equity. 44 Ga., 10; 58 /0., 11. 

If the complainant wishes to recover from the mort- 
gagors the remainder of their note, after exhausting the 
liability of Heard & Fulcher for their fraudulent use of 
the transfer of the mortgage, he has a clear road to the 
desired end through a court of law. Suit on the note 
will give him a judgment, not only for that part of the 
note secured by the mortgage, but for the whole note. 

Whilst there is a general charge of fraudulent combina- 
tion made against the Wests, no facts are.clearly and dis- 
tinctly alleged going to implicate them, and to make them 
responsible to complainant. The mere allegation of 
fraudulent combination does not amount to enough to get 
a decree against them, unless it be strengthened and ren- 
dered distinct and issuable by facts which can be traversed 
by plea or answer. 

On the whole, it being the burden the plaintiff in error 
assumes to show error in the court below in the judgment 
he would have reversed, and therefore to show that there 
is equity in the bill which was dismissed by that judgment, 
and as there is no equity in it if the remedy at law be 
complete, and if distinct and separate relief be asked 
against the different defendants on distinct claims and 
different grounds, and if the only beneficial effect to him 
seems from the general countenance of the bill to be to 
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draw defendants against whom substantial relief is prayed 
out of their county by connecting with them, on vague 
allegations, others against whom, to say the least, no 
specific relief could well be had from the facts alleged, we 
must affirm the judgment, and leave him to his remedies 
at law. 

Cited for defendant error: Story’s Eq. Plea., 452, 
443-5, 324, 571, 572, 262, 505, 271 ef seg.; Code, §$3081, 
3172; 44 Ga., 10; 38 /6.,11; 45 1b., 204; 63 Jb., 312; 59 
/b., 31, 316; 1 Story’s Eq. Jur., 74,64, 64d; 1 Johnson's 
Chan., 543; 4 /0., 410; 5 Paige Chan., 65. 

For plaintiff in error: 43 Ga., 420; 10 /b., 116; 59 0, 
316; 36 16, 541; 31 1b., 385; 16 7b., 137; 27 1b., 372; 43 
1b.,. 19; 35 [6.,258; 63 Jb., 312; 61 1b., 125; 55 7b., 546; 
46 /b., 450; Code, §§3219, 3095. 

Judgment affirmed. 


FORTSON vs. MATTOX. 


. The removal of obstructions from a private way is a matter for the 
decision of the ordinary, not the court of ordinary, and a certio- 
rari toa decision on such a matter will not be dismissed, because 
exceptions to the decision were not tendered at the time in writing. 
The certzorar? falls under §4050, not §4052, of the Code. 

. The finding of the ordinary was not supported by the evidence, and 
a new trial was properly granted on certioraré. 


Courts. Ordinary. Roadsand Bridges. Before Judge 
POTTLE. Elbert Superior Court. March Term, 188t. 


Fortson filed his petition before the ordinary of Elbert 
county to have obstructions removed from a private way 
claimed across the land of Mattox. On the hearing the 
ordinary ordered that the obstructions be removed within 
forty-eight hours. Mattox carried the case to the supe- 
rior court by certiorari. The answer of the ordinary 
showed that the testimony before him was to the effect 
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that the private way (without other description), not more 
than fifteen feet wide, had been in use by the petitioner 
and worked by him and his neighbors for thirty or forty 
years. The evidence on behalf of the defendant con- 
flicted with this as to the working of the way. Excep- 
tions were filed to the answer, and an amendment filed to 
the effect that the ordinary refused to hear testimony as 
to the change of the road over any other land than that 
of Mattox, and that he ruled that the question was, whether 
the road was a private way, as required by law, and had 
been in use for seven years, and declined to hear testi- 
mony as to other ways being nearer and better ways to 
market. 

On the hearing defendant in certiorari moved to dis- 
miss it, because no bill of exceptions to the decision of 
the ordinary had been tendered under §4050 0f the Code. 
The court overruled the motion, and sustained the certio- 
rart, whereupon Fortson excepted. 


WoRLEY & CARLTON, for plaintiff in error. 


P, W. DAvis; JOHN R. SHANNON, by L. E. BLECKLEY, 
for defendant. 


JACKSON, Chief Justice. 


We do not think this certiorari falls within section 4050 
of the Code, but under section 4052. The jurisdiction is 
that of the ordinary, and not of the court of ordinary. 
By act of 1872, p. 60, sections 737 ef seg. of the Code, 
private ways and the removal of obstructions thereon are 
under the jurisdiction of that officer, who, on three days’ 
notice, acts upon petitions to remove the obstructions as 
ordinary, and not at regular terms of the court as a court 
of ordinary. His action is that of an inferior judicatory, 
and not of the court of ordinary sitting regularly and 
constituted to try matters touching estates, and other mat- 

v 67—I19 ‘ 
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ters of like character devolved upon courts of probate of 
wills, etc. 

The motion to dismiss the certzorari, therefore, because 
the exceptions were not in writing, taken at the time 
under section 4050, was properly overruled. 

2. The facts disclosed in the record by the answer of 
the ordinary are not sufficient to authorize his judgment 
thereon, and the court was right in sending the case back 
for a new hearing thereon. Assuming the answer to be 
true, and thus deciding the traverse in favor of the de- 
fendant in certiorari, it does not appear in what state or 
county the road was located, nor where it began and ter- 
minated, nor what sort of way it was, nor what obstruc- 
tion, and how it impeded the use of the road. No court 
would be authorized to found a judgment on the total 
want of evidence on these vital facts, and the cause ought 
to be tried again, the judgment being without evidence, 
and therefore contrary to law. 

Judgment affirmed. 


MILLEN ¢f a/., by next friend, vs. GUERRARD, trustee, e¢ a/. 


1. Where a will left certain railroad stock in trust, providing that the 
income should be paid to a life tenant, with remainder over, divi- 
dends, whether in cash or in certificates of indebtedness, are a 
part of the income, and go to the life tenant. 

. Dividends, whether in cash or bonds or certificates of indebtedness, 
are the natural increase of stock, and not an accumulation of the 
corpus ; nor is this affected by the fact that no dividends are de- 
clared on the stock for some time, and when they are declared the 
amount is unusually large. Therefore, such dividends belong to 
the life tenant, and not to the remaindermen. 


Railroads. Stock. Estates. Wills. Before Judge 
FLEMING. Chatham County. At Chambers. September 
15th, 1881. 


To the report contained in the decision, it is only nec- 
essary to add the following: 
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About the first of June, 1881, the directors of the Cen- 
tral Railroad passed the following preamble and resolu- 
tions : 


“WHEREAS, the great depression in all business throughout the 
country, from the year 1873 to 1877, caused so large a falling off in 
the receipts of the Certral Railroad and Banking Company of Georgia 
as to render it necessary to withhold for the time all dividends from 
the stockholders, in order to liquidate outstanding indebtedness, and 
to make such betterments as a revival of business would certainly de- 
mand; and 

“ WHEREAS, renewed prosperity and strict economy in the manage- 
ment of the company’s affairs and the use of profits withheld have 
added to these betterments, consisting of many miles of connecting 
roads built and purchased, the substitution of steel for iron rails, the 
purchase of many engines and cars, the establishment of efficient 
lines of steamships to northern ports, with the requisite wharves, sheds, 
cotton presses and warehouses, which have added much to the value 
of the company’s property, by enlarging its working capacity, and by 
giving increased facilities to the public, as well as much economy in . 
the execution of all business connected with the road; and 

“ WHEREAS, the stockholders have had nothing to represent their 
dividends and incomes thus withheld and appropriated; therefore, 
be it 

“ Resolved, That certificates of indebtedness be issued, bearing date 
July 1st, 1881, to the holders of stock this day of the Central Railroad 
and Banking Company, at the rate of $40.00 per share, and to the 
holders of stock of the Southwestern Railroad at the rate of $32.00 
per share; the said certificates to be payable in the currency of the 
United States, at such time as may be determined on by the board of 
directors of this company. But no certificates shall be called in for 
payment until July, 1891. Interest at the rate of six per cent. per an- 
num shall be paid on the certificates of indebtedness, on the ist day of 
January and July of each year, until the date fixed for their redemp- 
tion; and notice of such intention to pay shall first be published in 
one or more of the public gazettes in Savannah, Georgia, three months 
in advance of date fixed for such payment. 

“ Resolved, That the certificates of indebtedness shall be for $100.00 
and the multiples thereof, and when any number of shares shall pro- 
duce a fraction, that the fraction be paid in cash, or, if the stockholder 
desires, he shall have the privilege of adding to the fraction a sum of 
money sufficient: to make $100.00, and receive a certificate therefor. 

“ Resolved, That the certificate of indebtedness shall pass only by - 
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transfer on the books of the company, and that the cashier have pre- 
pared the necessary books, and that the transfer books be closed dur- 
ing the months of June and December each year, to prepare for the 
payment of interest due thereon.” : 


Early in the same month (June, 1881,) the following 
notices were published in the daily papers of the city of 


Savannah: 
“NOTICE TO STOCKHOLDERS. 


“SOUTHWESTERN RAILROAD COMPANY, 
“ MACON, GA., June 4th, 1881. 


“Dividend No. 55, of three dollars and fifty cents per share, has 
been declared, and will be paid the stockholders of this company on 
and after the twentieth instant. Stockholders receiving their dividends 
in Macon will be paid at the Central Georgia Bank in this city; those 
at Savannah, at the Central Railroad Bank of that city. 

“ Also, a dividend of thirty-two dollars per share in certificates of 
indebtedness, dated July 1st, 1881, has been declared by the directors 
of the Central Railroad and Banking Company to the stockholders of 
this company, payable, at the option of said company, after July, 1891, 


and bearing interest at six per cent. per annum until paid. 
. “ Certificates will be issued in multiples of one hundred dollars ; 
fractions paid in cash, or the stockholder can add to his fraction money 
enough to make one hundred dollars, and receive a certificate. 
“‘ Notice will be given hereafter cf the time when those certificates 
will be ready for delivery. W. S. BRANTLY, 
Secretary and Treasurer.” 


“DIVIDEND NOTICE, 


“CENTRAL RAILROAD AND BANKING COMPANY, 
“ SAVANNAH, GA., June Ist, 1881. 


“ A dividend of four dollars per share from the earnings has been 
declared by the directors on the capital stock of this company, as held 
this day, payable on and after the twentieth instant. Also a dividend of 
$40.00 per. share, in certificates of indebtedness, dated July rst, 1881, 
payable, at the option of the company, after July 1st, 1891, and bear- 
ing interest at six per cent. per annu:n until paid. 

“Certificates will be issued in multiples of one hundred dollars ; 
fractions paid in cash, or the stockholder can add to his fraction mc ney 
enough to make one hundred dollars, and receive a certificate. 

“ Notice will be given hereafter of the time when these certificates 
will be ready for delivery. T. M. CUNNINGHAM, 

Cashier.” 
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In accordance with these resolutions and notices, John 
M. Guerrard, as trustee under the will of testatrix, drew 
from the Southwestern Railroac stock $399.00, cash divi- 
dend, and from the Central Railroad stock $160.00, cash 
dividend, and from the Central Railroad and Banking 
Company, on account of the stock in both of said roads, 
certificates of indebtedness as follows: One for sixteen 
hundred dollars ($1,600.00), being 40 per cent. on 40 
shares of Central Railroad stock, and one for thirty-six 
hundred dollars ($3,600.00), and $48.00 in cash, being 32 
per cent. on 114 shares of Southwestern Railroad stock, 
being, in all, five thousand two hundred dollars ($5,200.00) 
in said certificates of indebtedness, and $48.00, fractional 
part of said scrip dividend, paid in cash. 

The form of the certificates of indebtedness was as 
follows: 


“NO. 429. $1,600.00. 
“CERTIFICATE OF INDEBTEDNESS. 

This certifies that the Central Railroad and Banking Company, of 
Georgia, is indebted to John M. Guerrard, trustee under will of Cor- 
nelia M. Millen, in the sum of sixteen hundred dollars, payable at the 
office of the company at any time after the first day of July, eighteen 
hundred and ninety-one, on giving three months’ notice of its inten- 
tion to pay in one or more of the public gazettes published in Savan- 
nati, Georgia, which sum shall bear interest at the rate of six per 
centum per annum, payable semi-annually on the first day of January 
and July in each year, until the expiration of the three months’ notice 
for the payment of the principal sum, when the interest shall cease. 

This certificate of indebtedness may be transferred in multiples of 
one hundred dollars on the books of the company at any time (except 
during the months of June and December of each year) by the party 
in whose name it is registered, in person, or by attorney duly author- 
ized for that purpose. 

No certificate will be issued for less than one hundred dollars. 

Wm. M. WADLEY, President. 

T. M. CUNNINGHAM, Cashier. 

Savannah, Georgia, Fuly 1st, 1881. 


A bill was filed by the children of George R. Millen, 
the life usee, who were the remaindermen under the 
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will of Cornelia M. Millen, the substance of which is 
stated in the decision. They alleged the facts stated 
above, claimed the certificates of indebtedness as part of 
the remainder, charged that the trustee was about to 
transfer them to the life tenant, and prayed injunction to 
restrain him from so doing, and that they be decreed to 
be entitled thereto. 

The trustee answered, praying direction, and the life 
usee answered, claiming the right to the certificates. 

The chancellor held the life tenant entitled to the prop- 
erty, and refused the injunction. Complainants thereup- 
on excepted. 


WILLIAM D. HARDEN, for plaintiffs in error. 


G. C. WHATLEY; A, R. LAWTON; CUNNINGIIAM & 
LAWTON; W. S. BASINGER, for defendants. 


JACKSON, Chief Justice. 


Certain shares of Central and Southwestern Railroad 
stock were left by the will of Mrs. Millen to Guerrard, in 
trust for George R. Millen and his children, the income 
to be paid to Millen during life and remainder to his chil- 
dren, with contingent remainder over in the event of their 
death. 

After probate of this will, the directors of the Central 
Railroad Company declared a dividend in certificates of 
indebtedness (in addition to a cash dividend) of $40.00 
per share on the Central and $32.00 per share on the 
Southwestern stock, the Central Railroad having leased 
the latter road some years before on certain terms speci- 
fied in the lease. i 

The question made in this case is, do these dividends 
go to George R. Millen, the life-tenant, or to the remain- 
dermen? The will directs the income of the stock to be 
paid to the life tenant. Are dividends on stock the income 
of the stock? If not, what are they? They are certainly 
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no part of the corpus. They do not increase the shares one 
iota, nor could these dividends have been so applied by the 
directors as to add to the corpus, that is to increase the 
stock, because the limit upon the number of shares al- 
lowed the company by its charter is exhausted. These 
dividends could not be so used as to increase the corpus, 
and hence the directors declared the dividends, and gave 
them to the stockholders as dividends, and not as corpus. 

What did the testatrix mean when she gave to George 
R. Millen for life the income of this stock? Most clearly © 
she meant the dividends declared by the directors, for 
there is—there can be—no income from the stock of a 
railroad company, except the dividends declared thereon. 
Nor does the testatrix limit the amount or value of this 
income to be enjoyed for life by the life tenant. It mat- 
ters not how little or how large the dividend declared, it 
is income from the stock, and it goes to the life tenant. 
No matter in what it be declared, whether in cash or in 
bonds, no matter whether it be the accumulation of years 
or of one year, if it be the income from the stock, and 
not the corpus, the stock itself, by the terms of the will, 
which is the law of this case, it goes to the life tenant. 
No matter what, therefore, may be the law in respect to 
cases generally which may arise under this action of the 
directors of the Central Railroad Company, in this case, 
under this will, these dividends, in the shape of these 
interest-bearing certificates, are income, and not corpus, 
and go to the life tenant, and not to the remaindermen. ' 

2. But suppose that the will be not in the case, and 
that by any sort of deed or instrument of conveyance 
this stock were the property of one for life and of others 
in remainder, where would these dividends go—whose 
property would they then be? 

That question will turn on the resolutions.of the direc- 
tors and the Code of this state, that is upon the true 
meaning and construction of those resolutions and of 
section 2256 of the Code. 
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The resolutions show that dividends due these shares 
of stock had been “withheld” for past years, that the 
owners of the stock had not received anything “to rep- 
resent their dividends and income thus withheld,” and 
that therefore these certificates of indebtedness are issued, 
Clearly, therefore, these certificates represent, as declared 
on the face of the preamble and resolutions, past divi- 
dends withheld, and are declared in lieu of those divi- 
dends and that income from this stock which were with- 
held. It is as much as to say that the income from this 
stock was made in certain years, but not declared in those 
years for prudential reasons. Those reasons do not now 
exist. Therefore this, the income of those years, will be 
declared as dividends now and be paid now. Suppose it 
had been declared in cash, would there be a doubt that 
the cash would be the money of the life tenant? We 
think not. Suppose it had been declared in bonds on 
other persons, on the state, or the United States, or a 
city, or other railroad corporation, would it not go just as 
cash would have gone? Most certainly it seems to us. 
What difference, then, can it make if the company gave 
its own bonds or evidences of debt as dividends repre- 
senting past income? Norie logically, so far as we can 
discern it. 

The directors thus calling these certificates of indebted- 
ness dividends, and issuing them as dividends, we come to 
the question, where do they go under the Code of Geor- 
gia, to the life tenant or to the remaindermen ? 

The Code, section 2256, enacts that, “the natural in- 
crease of the property belongs to the tenant for life. Any 
extraordinary accumulation of the corpus, such as issue of 
new stock upon the share of an incorporated or joint 
stock company, attaches to the corpus and goes with it to 
the remainderman.” 

Are dividends, though unusually large, because with- 
held when they might have been declared but for pruden- 
tial reasons, an extraordinary accumulation of the corpus, 
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or are they the natural increase of the property, in the 
sense of this statute? We take it that the words, “nat 
ural increase’’ are used in antithesis to the subsequent 
words, “ extraordinary accumulation,” and they mean the 
ordinary accumulation of the property, that is, in case of 
stock, the ordinary increase of its value by larger divi- 
dends declared, whereby it may be worth much more in 
the income of the holder from it, goes to the life tenant ; 
but any extraordinary increase or accumulation, by dona- 
tion, or grant from the state of lands or other outside 
property, will go to the remaindermen. That property 
thus accumulated, not from the ordinary use of the means 
of the company, but from extraordinary outside accumu- 
lations attaching to the former means or corpus of the 
company and adding to that corpus or those means, as- 
similates with that, becomes part of it, makes it larger 
and productive of more fruit, and cannot be cut off by 
the life tenant, but must stand tied to the corpus, and with 
the corpus pass to the remaindermen. yore 

But really dividends are the ordinary, the natural, the 
only natural income or increase of this sort of property. 
There can be no natural birth from this parent, except 
dividends be born of her womb. Railroad stock produces 
that naturally, in the very order of its creation, according 
to the very law of its existence, breathed into it by the 
legislature when it became a living entity. Its maker 
then said to it: “Be fruitful and multiply dividends.” 
So that, according to its organic nature, it makes and dis- 
tributes dividends, and their birth is no more extraordi- 
nary than that of a child from healthy parents, and the 
issue of large dividends no more extraordinary or unnat- 
ural than the birth of twins. We think, therefore, that 
these terms, natural and extraordinary, are not in the way 
of carrying into effect the intention of the testatrix and 
of the directors. (It is proper to remark that the in- 
crease of a mother who was a slave was made an exception 
to this rule in the Code and under the old law.) 





292 SUPREME COURT OF GEORGIA. 


Millen e¢ a/., by next friend, vs. Guerrard, trustee, e¢ a/. 








Nor are the words, “such as issue of new stock upon 
the share of an incorporated or joint stock company.” 
They are a mere illustration of extraordinary accumula- 
tions. It, the issue of new stock, is not an ordinary in- 
crease; it is not a natural increase. In this case it would 
have been very unnatural, because the law of the creation 
of this corporation prohibited this issue. The corpora. 
tion must receive new powers from its maker before it 
could do this extraordinary, and as it now stands char- 
tered, wholly unnatural and illegal thing. It* could not 
produce new stock, but it could declare any number and 
a t of dividends. 

Besides the corpus of this property is the shares of this 

Oo The only way to accumulate on this corpus is to 
increase these shares. If this corporation had possessed 
the power to do so, and had carried out that power, then 
the new stock would have assimilated to the old, become 
part and parcel of the corpus, and could not have been 
severed from it by the life tenant, but by the Code it 
would have gone over to the remaindermen. 

Nor do we see any other possible way of adding to this 
corpus the old stock, except the issue of new stock. That 
is the only thing that can accumulate in kind on it and 
assimilate and become corporate with it. Bonds of the 
company, or promissory notes of it, or certificates of in- 
debtedness by it, are not accretions to its stock, nor in 
any legal sense part of its corpus. Indeed they are just 
the opposite. ) They are burdens upon it. They are debts 
which the ngfural fruit of the corpus will have to pay, 
instead of new stock engrafted on the old to produce 
more fruit. 

So that, on mature reflection, we are of the opinion that 
these certificates of indebtedness, principal and interest, 
‘ are the property of the life tenant, and the judgment of 
the court below denying the injunction is affirmed. 

Cited for plaintiff in error: Code, §2256. 

For defendant: 1 Bouvier Dic., 695; 60 Ga., 93; 4 
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Vesey, 800; 10 /é., 185; 13 /b., 363; 14 Jb.,66; 1 McClell., 
527; 7 Sim., 634; 15 /b., 473; 16 Jb., 163; 5 Eng. Law 
and Eq., 164; 31 Beav., 280; 5 Eq. Cas., 238; 6 Allen, 
174; 12 16., 359; 99 Mass., 1o1; 1o1 Jb, 571; 102 /6., 
542; 18 Barb., 646; 30 /b., 637; 28 Penn., 368; 83 /0., 
256; 64 /b., 256; 11 Leigh., 595. These cases, collated 
with much care, make a very useful and instructive his- 
tory in chronological order from 1799 to 1868 of the Eng- 
lish, Massachusetts and New York decisions on the general 
question of the respective rights of the life tenant and 
remaindermen to the increase of property. 
Judgment affirmed. 


WALSH vs. THE CITY COUNCIL OF AUGUSTA. 


1. Construing article VII, section VII, paragraph I of the constitution 
of 1877 asa whole, and in the light of other sections 7 parz ma- 
teria it limited the increase of indebtedness beyond seven per cent 
on the value of taxable property as well in cases of cities which 
had already reached that limit as of those which had not done so. 
Inthe former case, debts beyond that limit could not be annulled, 
but further increase could be restrained ; in the latter case, a limit 
could be put upon debts to be created in future. 

(a.) The cardinal rule for construing remedial laws, whether statutory 
or constitutional, is to have regard to the old law, the mischief and 
the remedy. 

. Soconstrued, and in the light of kindred sections, the effect of ar- 
ticle VII, section VII, paragraph I, of the constitution of 1877, is 
as follows: The debt of no city or town, under existing laws or 
charters, can exceed seven per cent on the taxable property therein ; 
no new debt up to that limit can be created without a vote of two- 
thirds of the qualified voters thereof, and without provision being 
made by taxation for the payment of principal and interest, and if 
a bonded debt, without provision for such payment within thirty 
years; no municipality whose debt when the constitution was 
adopted exceeded seven per cent. on taxable property can incur more 
debt (certainly not till the old debt is paid or reduced); but one 
whose debt was not in excess of seven per cent may, under a spe- 
cial act, and by a vote of two-thirds of its voters, increase its debt 
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to ten per cent, provision being made for payment; none can go 
beyond that limit. 

(a.) The exception “in this constitution provided for,” probably re- 

ferred to the common school system, certainly not to the improve- 
ment of drainage and increase of water supply. 
The constitution as enrolled, published and ratified by the people, 
is the organic law of this state. If verbal changes were made in 
it after it was reported by the committee of revision, they must 
be presumed to have been authorized by the convention, the pub- 
lished proceedings showing that verbal changes were made of which 
no special note was taken. 

. The value of property owned by a city outside of the taxable prop- 
erty of her citizens cannot be deducted from its aggregate indebt- 
edness so as to reduce the amount thereof in applying the consti- 
tutional limit on its debts. 


Municipal Corporations. Constitutional Law. Tax. 
Debtor and Creditor. Before Judge SNEAD. Richmond 
County. At Chambers. September 17th, 1881. 


Walsh, an owner of real estate and a tax-payer, filed 
his bill against the city council of Augusta to enjoin the 
issuing of $400,000.00 of bonds which they purposed to 
issue. The bill alleged, in brief, as follows: At the time 
of the adoption of the constitution of 1877, the taxable 
property in the city of Augusta was $14,907,513.00, and 
its bonded debt was $2,070,000.00, and this ratio has not 
materially changed since. The board of health con- 
demned the system of sewerage, drainage and water sup- 
ply, and recommended action in regard thereto for sani- 
tary reasons. In July, 1881, the council submitted to a 
popular vote, the question of incurring the necessary 
debt ; eight hundred and ninety-seven votes were cast, 
six hundred and forty-three being in favor of the debt, 
two hundred and fifty-three against it, and one blank. 
Thereupon the council were proceeding to issue the bonds 
when this bill was filed. It charged that the debt could 
not be constitutionally incurred, and that the necessary 
two-thirds of the qualified voters of the city did not vote 
for the measure, the tally sheet at the last general election 
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showing the number of voters in the city to be 1,163. 
Injunction was prayed. 

The answer denied none of the matefial facts stated 
above, except that the necessary majority was not had at 
the election; it alleged that a full and fair opportunity to 
vote was given. It admitted that at the time of the ad- 
option of the constitution of 1877 the bonded debt was 
$2,034,009.00 and the taxable property less than $15,000,- 
000.00, and that this ratio had not been materially altered. 
It set up certain deductions to be made from the indebt- 
edness on account of redeemed bonds and cash on hand; 
it also set up that the city owned property subject to levy 
and sale outside of that essential for municipal purposes, 
amounting in value to $2,366,000.00, and that at the date 
of the adoption of the constitution such property 
amounted to $1,867,500.00 in value. This it claimed as 
a reduction in making a statement of its debts. Defend- 
ants also denied the right of complainant to go behind 
‘the election, the action of the board of health and of 
council in determining the pre-requisites for the issuing of 
bonds; and set up that since the constitution of 1877 the 
city of Augusta had not incurred any new debt which 
increased its debt since that time to seven per cent of the 
assessed value of taxable property therein. 

The chancellor refused an injunction, and complainant 
excepted. 

In argument in the supreme court it was urged that a 
change had been made in article VII, section VII, para- 
graph I of the constitution of 1877, between the time of 
its adoption as a paragraph and the adoption of the con- 
stitution as a whole, in this: that when adopted as a par- 
agraph it read, * * * “but any city, the debt of which, 
shall exceed seven per centum,” etc., while the constitu- 
tion as published, says, ‘‘ but any city, the debt of which 
does not exceed,” etc. 


W. W. MONTGOMERY; S..F. WEBB; M. P. CARROLL, 
for plaintiff in error. 
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H. CLAY FOSTER; FRANK H. MILLER; J. S. & W. 
T. DAVIDSON, for defendants. 


JACKSON, Chief Justice. 


1, 2. The controlling question made by this record in- 
volves the construction of the first paragraph of the sev- 
enth section of the seventh article of the constitution, 
which is in the following words: 

-“ The debt hereafter incurred by any county, municipal corporation 
or political division of this state, except as in this constitution provided 
for, shall never exceed seven per centum of the assessed value of ali 
the taxable property therein, and no such county, municipality or di- 
vision shall incur any new debt, except for a temporary loan or loans 
to supply casual deficiencies of revenue, not to exceed one-fifth of one 
per centum of the assessed value of taxable property therein, without 
the assent of two-thirds of the qualified voters thereof, at an election 
for that purpose, to be held as may be prescribed by law; but any 
city, the debt of which does’not exceed seven per centum of the as- 
sessed value of the property at the time of the adoption of this con- 
Stitution, may be authorized by law to increase, at any time, the 
amount of said debt three per centum upon such assessed valuation.”’ 

The city of Augusta is indebted some fourteen per 
centum upon her taxable property, and was so indebted 
at the time of the adoption of the constitution. On the 
recommendation of her board of health, an ordinance was 
passed providing for the issue of bonds to the amount of 
four hundred thousand dollars, to pay for a system of 
sewerage, drainage and water supply for the city, thus 
creating a new debt in addition to that already standing 
against her, which exceeds seven per centum upon the 
valuation of her taxable property. So that the question 
is, can she incur this new debt, in addition to what she 
now owes, without a violation of this paragraph of the 
constitution. It is conceded that she could not do so if 
her present indebtedness of more than seven per centum 
had been incurred subsequently to the adoption of the 
constitution, but it is argued that inasmuch as that debt 
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is an old debt, contracted prior to the date of the consti- 
tution, this new debt proposed to be levied is not within 
the prohibition of the constitution. In order to arrive at 
the true construction of all statute law, whether organic 
and fundamental, or legislative, the cardinal rule, if there 
be ambiguity in the words, is to consider the old law, the 
mischief or evil, and the remedy. The rule is taken by 
us trom the English law, and of course applies to funda- 
mental or organic legislation ; for the acts of parliament 
in that country are supreme, and laws emanating from | 
the legislature of England are fundamental. The rule 
has its application to statutes of all sorts, whether the 
ukase of absolutism, the fundamental utterances of the 
people assembled in convention to ordain a written con- 
stitution, the acts of a legislative assembly limited by 
that written constitution, or the ordinances of a munici- 
pality controlled by the limitations of the legislative 
power which gave it being, or the by-laws of an ordinary 
corporation, because the basis on which this universal 
rule of construction reposes is good sense and sound 
reason. Whosoever may be the law-maker, naturally he 
will examine the old law to see what evil existed therein, 
and he will frame the new enactment to guard against 
that evil for the future. 

It is conceded by every one who reads this paragraph 
of the constitution of 1877 that the construction of it 
fzom its mere words is somewhat difficult. The difficulty 
arises from the use of the words, “the debt hereafter in- 
curred” by any municipality “shall never exceed seven 
per centum of the assessed value of all the taxable prop- 
erty therein.” ‘ Hereafter incurred’ wouid seem to fix 
the meaning as having reference to no debt at all thereto- 
fore incurred ; but the latter part of the paragraph ex- 
pressly limits any city, whose debt, at the time of its 
adoption, does not exceed seven per centum, from incur- 
ring an additional debt of more than three per centum 
thereon, but enables it to do so by legislative grant of 
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power therefor, thereby by the strongest implication deny- 
ing any city, whose debt did, at the time the constitution 
was adopted, exceed seven per centum on its taxable 
property, from increasing its debt at all, even though it 
procured legislative authority to increase it. And then 
the middle of the paragraph throws additional trouble in 
the way of a clear interpretation of the entire paragraph 
by prohibiting any city from incurring any new debt at 
all, except to the extent of one-fifth of one per centum, 
and that limited to the single purpose of supplying “ cas- 
ual deficiencies of revenue,” without the assent of two- 
thirds of its qualified voters. So that, construing the 
whole paragraph together by the words used therein, the 
meaning thereof is not as clear as it might have been 
made. To give it, therefore, a rational construction, we 
must have recourse to the cardinal rule above recited. 

What was the old law? It was the constitution of 1868. 
To revise that fundamental law, and ordain a new one, 
wherein it was evil, is the purpose which the legislature 
had in view when it called together the people in conven- 
tion, in 1877. That purpose appears on the face of the 
legislative call. Acts of 1877, p. 26. 

When that body assembled, inasmuch as it represented 
the people in their sovereign capacity, the legislative call 
could not limit the sovereign’s power, and the representa- 
tives of the sovereign power made a new constitution, 
revising and altering the old as they saw fit, submitting 
their work to their constituents, the sovereign people, 
who ratified the act of their representatives. 

By the constitution of 1868, the taxing power of the 
municipal governments of the state was limited only by 
the legislative will of the state in general assembly con- 
vened, (Cons. 1868, Art. 1, Sec. 28, Code, §5020;) 
not repugnant of course to that constitution or the con- 
stitution of the United States. Art. III, Sec. V, Par. 
1, Code, §5062.. And such will of the legislature became 
repugnant to the constitution of 1868, when a citizen 
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against his will was made to contribute to any work of 
internal improvement unless sanctioned by the vote of a 
majority of the qualified voters of the city at an election 
held for that purpose. Art. 3, Sec.6, Par. 4, Code, $5067. 

Beyond this restriction, there was no limit on the power 
of a municipality to tax her citizens or to incur debts if 
authorized to do so by the general assembly. Such was 
the old organic law, the constitution of 1868. 

What was the evil? It was the evil attendant upon all 
people who handle money not their own. The cities of 
the state incurred a very heavy indebtedness—some of 
them became insolvent. To levy taxes enough to pay 
them would work the ruin of the citizens and blight the 
prosperity of the city. Not to levy and pay them would 
be to destroy credit and soil honor. The cities are the 
arteries of the body politic. With them destroyed or 
sluggish, the heart, the very life, of the republic would 
cease to beat or pulsate witha feeble supply of vital fluid. 
So that in their health is involved that of the entire com- 
monwealth, and to suffer their honor to be tarnished is to 
soil that of the state. Therefore, the strong language used 
by this court in 64 Ga., 286 and 498, in respect to the evils 
resulting from this unlimited power to incur city indebt- 
edness with only the slight check of the sanction of a 
majority of the voters, without regard to their property 
or intelligence, is sober though figurative—-it is stern truth 
and no flight of fancy. One of the largest cities of a 
sister state actually-surrendered her franchises and ceased 
to be corporate, because of the extravagant debts her 
authorities had incurred, and her total inability to meet 
them; and one of our own was almost in the throes of 
death because of the burden under which she staggered. | 

To stop this tide of evil, which always swells in the 
calm of prosperity and peace rather than in the storm of 
adverse weather, when all eyes are watching the danger, 
the framers of the constitution of 1877 inserted this par- 
agraph and the succeeding paragraph of this section; and 

v 67—20 





300 SUPREME COURT OF GEORGIA. 


Walsh vs. The City Council of Augusta. 


reading them in the light of the old constitution, the 
mischief and the remedy, we think the meaning will be- 
come apparent, despite the confusion which arises from 
the inaccurate.use of. words. 

The framers of it could not extinguish past indebted- 
ness of cities. The constitution of the United States 
prohibited their doing so, because the obligation of con- 
tracts would be destroyed. But they did everything else 
which they had power to do to stay this tide and keep 
Georgia above its flood. They prohibited all cities from 
making any new debt, unless sanctioned by two-thirds, in- 
stead of a majority, of the voters, except small loans to 
supply casual deficiencies of revenue, not to exceed one- 
fifth of one per centum upon the taxable property there- 
of. They, then, even with this sanction of two-thirds of 
the citizens to a new debt, required a provision for the 
payment of this debt by the assessment and collection of 
an annual tax sufficient to pay the principal and interest 
of the debt within thirty years. Par. 2, Sec. 7, Sup. to 
Code, §671. 

Thus determined to preserve the honor and credit of 
the state by preserving that of her minor governments, 
the framers of the constitution of 1877 inserted these 
checks on new debts of cities. First, two-thirds must 
vote them, and secondly, preparation must be made by 
taxation to pay them, and the voter, when he deposits 
his ballot, must know that he puts no burden on poster- 
ity which he will not assume himself, but every year he 
must pay his quota for interest and a sinking fund for 
principal, to be levied and collected on his property. 

Section 10 and paragraph 1 of article 7 is, if possible, 
still more explicit: ‘ Municipal corporations shall not in- 
cur any debt until provision therefor shall have been made 
by the municipal government.” Thus it emphasizes par- 
agraph 2 of section 7 of the same article. 

But the constitution does not stop with these checks 
upon the extravagance of cities and the proneness of 
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their authorities to incur debts and lay the burden on gen- 
erations tocome. Therefore the first paragraph of sec- 
tion 7 provides that “the debt hereafter incurred” shall 
never exceed seven per centum upon their taxable prop- 
erty, “‘except as in this constitution provided for,” which 
exception possibly may have reference to the provisions 
in regard to the establishment of schools for elementary 
instruction, authorized in the second paragraph of the 
sixth section of article seven, and the first paragraph of the 
fourth section of article eight ; though those provisions ap- 
ply to the power of taxation rather than that of incurring 
debts, or more prob»bly to the latter part of the. para- 
graph under consideration, which allows an increase of 
three per cent. to a certain class of cities under legislative 
authority and sanction. 

Be that as it may, it is clear that debts incurred for 
such purposes as that for which this new debt of Augusta 
is proposed to be made, in addition to what she now owes, 
are not elsewhere provided for in the constitution, and 
therefore if the words “ hereafter incurred’ embrace the 
case of Augusta with the proposed increase of a debt of 
fourteen per centum, incurred prior to the date of the 
constitution, it would be repugnant to this paragraph. 

For such a purpose as drainage, sewerage and water 
supply, no debt, incurred after the constitution of 1877 
became operative, could exceed seven per centum on the 
taxable property of the city which proposed to make it, 
if she already owed more than seven per centum. But is 
this restriction limited to debts incurred after the adop- 
tion of the constitution of 1877? Is it probable—can it 
be possible—that the framers of that organic law intended 
to put no check at all on those cities which were a‘ready 
deeply in debt? Is it reasonable that whilst they put 
the check of seven per centum on taxable property as the 
heaviest debt a city should thereafter incur, though it 
owed nothing, they also meant to allow a city already 
burdened with fourteen per centum to add seven per 
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centum to fourteen, and thus to run up her indebtedness 
to twenty-one per centum, which is more than one-fifth of 
her taxable property? Ina fundamental law designed to 
correct extravagance and constrain frugality, did the 
framers of that law intend to put past extravagance at a 
premium and past economy at a discount? Endeavoring 
to guard against the ruin of the whole body politic by 
restraining the most important limbs from paralysis, did 
they deliberately enact that limbs already diseased might 
inoculate themselves with still more of the virus which 
had well nigh produced palsy? It cannot be. Yet this 
incomprehensible policy was theirs, if cities heavily in 
debt were allowed to incur the full burden that any per- 
son, natural or artificial, can well carry, seven per centum 
en property, heaped upon a burden already double that 
weight. We must, therefore, study the provisions of the 
constitution in the light of the mischief and the remedy 
as well as in the light of its reason and spirit, to find a 
meaning more in accordance with wisdom, as well as jus- 
tice and the evident policy of the convention. 

Why were the words, “hereafter incurred” used, and 
what do they mean, then, in this paragraph? The framers 
could not enact that no city should owe more than seven 
per centum hereafter, because some of the cities owed 
more than that already. They could not obliterate past 
indebtedness, because to do so would have been to im- 
pair—nay to annihilate—the obligation of past contracts 
in the teeth of the supreme law of all our laws, the con- 
stitution of the United States. Hence they must of ne- 
cessity use language which made it clear that they did 
not attempt to go counter to this great prohibition in the 
Federal constitution. They were engaged in a work which 
was to stand the test of time, and it must not be marred 
‘and blurred by any hint at the repudiation of honest 
debts. Therefore they used these words so as to convey 
the idea that debts of cities hereafter must not be greater 
than seven per centum on their taxable property, and at 
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the same time to convey the other idea that they had no 
thought to repudiate debts of the past, though in excess 
of that rate. That such was the intent of the framers in 
the use of these words; that they meant not to permit 
any city to go beyond that per centum under existing 
charters; that it was their purpose so to limit future in- 
debtedness, and to apply the limitation to all debts of 
cities, old debts as well as new, so far as they had power to 
do so under the Federal compact, is apparent from the suc- 
ceeding sentence of the same paragraph. That sentence, 
or part of a sentence, provides that “no such municipal- 
ity shall incur any new debt,” etc., thus making that word 
“new” tell that the former part of the sentence !imiting 
the debt which cities could owe applied to old as well as 
to new debts; otherwise the word new is surplusage, 
because, leaving it out, if the words “ hereafter incurred ” 
applied alone to new debts, the meaning would be just as 
clear without the qualifying adjective “ new.” | 
Moreover that such is the use made of the words “here- 
after incurred” in the beginning of the paragraph, is 
strengthened by the concluding clause. That clause is: 
“ But any city, the debt of which does not exceed seven 
per centum of the assessed value of the property at the 
time of the adoption of this constitution, may be autho- 
rized by law to increase at any time the amount of said 
debt three per centum upon such assessed valuation.” 
Thus showing most clearly that the constitution in this 
paragraph deals with past indebtedness, and puts a check 
upon its increase, if it has already reached beyond the 
maximum limited in the first part of the same paragraph. 
Because if it has not already exhausted that limit, by spe- 
cial act of the general assembly, passed at any time that 
body may deem it expedient to allow it, the city with an 
old debt of seven per centum or less, may increase the 
old debt three per centum; but if at the time of the 
adoption of the constitution any city has already past that 
margin, it must stop where it is, and even legislative dis- 
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cretion backed by a two-thirds vote of its people, is impo- 
tent to enable it to move further. If it be asked why 
should a city with seven per centum of indebtedness be 
authorized to go to ten, and one with eight per centum of 
indebtedness be restrained from going to the same point, 
the answer is that there must be some limit to the amount 
of debt which, already existing, may not be increased at 
all, and that limit is fixed at seven per centum—the same 
limit which is fixed at the beginning of the paragraph, 
and which is perhaps fixed at that rate because it is the 
rate of interest on money in this state, that is, seven per 
centum is the legal idea of the proper productive power 
of money or property. If it be asked again, why should 
a city with a less debt than seven per centum only be al- 
lowed to go three per centum more, the answer is, that 
while such may be the letter of the last clause, it is not 
the spirit of the paragraph construed all together, for by 
_ a vote of two-thirds of the people such a city may incur 
a debt up to seven per centum under its charter already 
granted, and having without a special law gone to that 
extent, it too may have a law passed, if deemed expedi- 
ent by the general assembly, to go to the same limit of 
ten per centum, three per centum more. So that all cities 
owing more than seven per centum are put on that equality 
which is equity, and can contract no more debt until that 
is paid; and all cities owing only seven per centum or less, 
are put on that equality, which is equity among this class 
too, and may by special act of the legislature increase the 
debt three per centum. Thus cities beyond a line of pru- 
dence in the management of their fiscal affairs, to-wit : 
the incurring a rate per cent of debt greater than the legal 
interest, are prohibited from incurring more until the old 
debt is paid or reduced ; penalty not premium is dealt out 
to them; whilst cities which have kept within this line of 
prudential management of money may be trusted with a 
little more margin in the future, as a premium for good. 
management in the past. - So the state, like a wise parent, 
checks the children whose conduct shows they need it, 
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more than she does those. whose behavior has been more 
seemly. She restrains all, for all need restraint; but in 
the degree-of restraint she is governed by the character 
of. her children as exhibited in their conduct. 

In view of the whole paragraph and kindred sections of 
the constitution, we conclude that under this instrument 
the debt of no city or town in Georgia under existing 
laws or charters can exceed seven per centum; that no 
new debt up to that limit can be created without a vote 
of two-thirds of the qualified voters thereof, and without 
provision being made by taxation for the payment of 
principal and interest, and, if a bonded debt, without pro- 
vision for such payment within thirty years; and that no 
municipality whose debt when the constitution was adopt- 
ed exceeded seven per centum can incur more debt, but 
any municipality whose debt at that time was not in ex- 
cess of seven per centum on its taxable property may, by 
special act, go up to ten per centum; and that none under 
any circumstances can be authorized by legislative law to 
go beyond that limit of ten percentum;.and that in all 
cases, under existing laws and charters, or by special acts 
under the last clause of the paragraph we have mainly 
considered, a vote of two-thirds of the people, and a 
provision to pay the debt, must be had and made to give 
constitutional vitality to it. That the vote of two-thirds 
of the people would be necessary, after this special au- 
thority had been given for an increase up. to three per 
centum, is apparent from the fact that the constitution of 
1868 required a majority vote in all cases, and that of 
1877 was designed to.be more stringent, as the entire in- 
strument shows. 

' 3. Wehold that the constitution, enrolled and published, 
and ratified by the people, is ¢he true constitution of the 
state; and that any change of verbiage in it, after it was 
reported by the committee of revision, must be presumed 
. to have been. authorized by the convention, as the pub- 
lished proceedings show that verbal changes were made 
of which: no- special. .note ‘was taken. - Unless ratified, it 





306 SUPREME COURT OF GEORGIA. 


The Southwestern Railroad vs. Sing'eton. 





is not the constitution of Georgia, and that only which 
was submitted to vote has been ratified. 

4- Property that the city of Augusta may own outside 
of the taxable property of her citizens cannot be invoked 
by subtracting its value to lessen the rate of her indebt- 
edness in the meaning of this constitution, because that 
instrument itself fixes the per centum as “upon the as- 
sessed value of all the taxable property therein.” Her 
assets, or indebtedness to her, cannot be deducted from 
the debt she owes, so as to make tHat per centum less. It 
is the debt she has incurred and the per centum of that 
debt on her taxable property with which alone the con- 
stitution deals. 

No act of the general assembly can authorize an in- 
crease of her debt until reduced; nor can the system of 
sewerage, drainage and water supply, however much 
needed for enlarged enterprise, or even the health of the 
people, and however expedient, empower her city gov- 
ernment to incur this debt, as she has exhausted her con- 
stitutional limit. 

It is made our duty by the constitution to declare all 
acts repugnant to it void; and this act of that city being 
repugnant in our view to it, after labored thought and 
much deliberation, we are obliged to reverse the judg- 
ment of the chancellor, and to direct that the injunction 
prayed for be granted ; and it is so ordered. 

Judgment reversed. 


THE SOUTHWESTERN RAILROAD vs. SINGLETON. 


. Whenever a person, not an employé, is injured by the running of 
railroad cars in this state, the presumption is that the company is 
at fault, and the ozs is on it to rebut such presumption. 

. The charge of the court should not express or intimate an opinion 
on the facts of the case. 

. An injury having occurred by the plaintiff’s jumping from a train 
while in motion, after being informed that it was not a passenger 
train, and being told (as he claimed) to get off, it was not error to 





4. 
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charge that reasonable opportunity must have been allowed him to 
get off, but it was error to add that such opportunity was not af- 
forded so long as the train was in motion. 

A charge should not assume as proved facts not in reality so 
proved. - 


(a.) An injury having occurred while plaintiff was seeking to leave a 


moving train after being informed that it was not a passenger train, 
under order from the agent in charge to get off, it was error to 
charge that before putting a person off the train it must be stopped, 
or the railroad would be responsible for damages. The existence 
of negligence is for the jury, not the court, to decide. 


. If a conductor, or agent, in charge of a train, improperly ordered 


one who entered it to leave it while in motion, and in so doing an 
injury occurred, though the party may have been negligent in obey- 
ing the order, it would not free the company from liability, but 
would constitute a case of contributory negligence. 


. Tocharge the jury that if a plaintiff did acts which the evidence 


showed that he did in fact do, it would be an act of carelessness on 
his part, and would prevent a recovery, although the company may 
have been at fault, would have been error, and a request to charge 
to that effect was properly refused. To have so charged would 
have been both to invade the province of the jury in deciding the 
question of negligence, and also to have excluded the theory of 
contributory negligence. 

8. Requests which exclude from the jury one of the issues in a case 
should be refused. 

10. While a mere direction or command by the agent of a railroad 
company requiring one who had entered a train other than a passen- 
ger train to leave it, would not amount to force, yet if the latter acted 
under fear of it, the effect upon his mind was the same, and a 
recovery for an injury sustained in obeying the order would not be 
prevented by the fact that no physical force was used. 


. Although a person entering a wrong train by mistake, on discov- 


ering his mistake, could have safely left the train, the speed being 
then very slow, yet if he remained on it until the speed became 
greater, and then under order from the agent in charge of the 
train sought to leave it and was injured, the case would be one of 
contributory negligence. 


. Though one would not be justified in jumping from a train moving 


rapidly to avoid paying the fare demanded, although exorbitant, 
yet if he refused to pay such fare and was ordered to leave the 
train, and in so doing was injured, such facts would constitute con- 
tributory negligence on the part both of himself and the railroad. 
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Damages. Railroads. Negligence. Charge of Court. 
Presumptions. Before Judge WILLIS. Talbot Superior 
Court. March Term, 1881. 


To the report in the decision, it is only necessary to 
add the charge of court, which was as follows: 


“ This is a suit by W. C. Singleton, against the South- ' 
western Railroad Company, for damages alleged to have 
been sustained by him, by the running of the cars of said 
company. A railroad company shall be liable for any 
damage done to person, stock or other property by the 
running of the locomotive, or cars, or other machinery of 
such company, or for damages done by any person in the 
employment and service of such company; unless the 
company shall make it appear that their agents have exer- 
cised all ordinary and reasonable care and diligence. The 
presumption, in all cases, being against the company. 
Code, §3033. So you will see from the reading of this 
section that whenever a person is injured by the running 
of the railroad cars in this state, the presumption of law 
is, that the company is at fault, and the oxus is upon them 
to show, that they, or their agents, were not at fault. No 
person shall recover damages, from a railroad company, 
for injury to himself, when the same was done by his con- 
sent, or caused by his own negligence. If the plaintiff 
and the agents of the company are both at fault, he may 
recover, but his damages shall be diminished in proportion 
to the amount of default attributable to him. A railroad 
company in this state, providing sufficient cars to accom- 
modate all the travelling public over its line, has the legal 
right to run special trains over its road for the purpose of 
carrying provisions and paying its employés, and to pro- 
hibit any person from travelling on such train, and if the 
plaintiff entered a car attached to the same, knowing its 
character, without the consent of the corporation, or its 
agents, he becomes a trespasser. But notwithstanding a 
man may be a trespasser on a train, and the agent of the 





SEPTEMBER TERM, 1881. 309 
The Southwestern Railroad vs. Singleton. 


company have the right to put him off; yet they must 
use ordinary diligence in doing so; and if they do not use 
ordinary diligence in putting him off, or causing him to 
leave the train, and he is injured thereby, then the com- 
pany would be liable to him for damages, notwithstand- 
ing he may be a trespasser. Ordinary diligence is that 
‘ care which any prudent man takes of his own property of 
a similar nature. Code, §2061. But, gentlemen, if the 
plaintiff purchased a ticket of said company, authorizing 
him to ride upon the train provided by said company for 
transporting passengers, and boarded this pay or provis- 
ion train, believing that he had the right toride upon the 


+ 


same—believing honestly that it was a train for the trans- | 


portation of passengers, then he was not a trespasser un- 


til after he had been notified of his mistake, and had had | 


sufficient time and reasonable opportunity to have gotten | 
off in safety; and areasonable opportunity is not afforded 
so long as the trainis in motion. If railroad companies 
would put a person off their train, they must stop their 


train, otherwise they would be responsible for damages, \) 
if any injury result from the transaction. If a person is 
ordered to get off, or jump from a moving train, while he | 
may be at fault in obeying the order, yet, if in obedience | 
to said order he jumped from the train and is injured, the | 
company will be liable, but the damages should be dimin- | 


ished by the jury in proportion to the default attributable 
to the plaintiff. Provided you believe the plaintiff was at 
fault in jumping at the time, if injury is sustained by such 
person whilst so wrongfully upon such special train, the 
fact of being on such train, will be an element in deter- 
mining his prudence and want of care, and the liability 
of the corporation. If one enters a pay-train for the pur- 
pose of riding thereon, and by the rules and regulations 
of the road, passengers were not allowed to ride on said 
train, it would be his duty to leave the train as soon as he 
could prudently do so, when notified of such rule. If one 
leaps from a train of cars running at the rate of fifteen 
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miles an hour, on the advice or concurrence of the con- 
ductor, his right to recover would involve the question, 
whether he prudently used the only means furnished by 
the company for him to get off that the course of the 
company permitted him to use, and also his recklessness 
and want of ordinary care, for if by the use of ordinary 
care, he could have avoided the injury, the company 
would not be liable. 

“If you should believe, from the evidence and law that 
the plaintiff is entitled to damages in this case, then in 
ascertaining the amount of damages, you may look to all 
the facts and circumstances connected with the transac- 
tion. Was the plaintiff at fault? what was the character 
of the injury—the extent of the injury? was it permanent 
or temporary? what was the condition of the health of 
plaintiff before and after the injury ? what was his capacity 
for business before and after the injury and making a sup- 
port? was he less capable for business and making a sup- 
port after than before? if so, how much less, and if there 
were any changes in these respects, were they the result 
of this injury? All these things may be looked into, in 
making your verdict.” 

At the request of defendant’s counsel, the following 
was given in charge also: “ The fact that this is a suit by 
an individual against a corporation, does not in the slight- 
est degree affect the question of damages. The legal 
principles governing the case, and the damages given by 
the jury (if any) should be the same—no more, no less, 
than should be giver. if the suit was against an individual. 
Damages are given as a compensation for injuries done, 
and generally this is the measure, where the injury is ca- 
pable of being estimated in money. This is not a case 
for vindictive damages. A passenger on a proper train 
would not be justifiable in jumping from a moving train 
of cars, simply to avoid paying the amount of fare de- 
manded, even though the amount was exorbitant and 
unjust.” The court added at this point: “But if the 
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plaintiff refused to pay said exorbitant fare when the 
conductor ordered him off of the train, and in obedience 
to this order he did jump from the train, the company 
would be liable, but the damage should be diminished in 
proportion to the amount of default attributable to him 
if you believe he was at fault.” 


W. S. WALLACE; PEABODY & BRANNON, for plaintiff 
in error. 


BLANDFORD & GARRARD; MILLER & BUTT; E. M 
Butt, for defendant. 


CRAWFORD, Justice. 


This was a suit for damages brought by the defendant 
in error against the Southwestern Railroad Company to 
recover for injuries sustained in getting off of one of its 
pay trains. The facts substantially were, that the plaintiff 
below had a round trip ticket from Howard to Geneva 
and back; by mistake he entered the pay-train, which was 
about moving off, and as he walked in he met a negro 
who told him that the pay-master was in the next room; 
saw no seats; went to where the pay-master was, who 
asked him where he was going, and he said to Howard; 
paymaster told him that it would cost him one dollar a 
mile to ride on that car; his reply was that he could not 
pay it, and, according to his testimony, the pay-master told 
him in an abrupt manner to jump off, which he did and 
broke his leg; according to the pay-master’s testimony, he 
said, “I can’t pay that much and will get off,” and he was 
told to step out, meaning at the door beside him, but he 
went to the rear of the car and jumped off there, break- 
ing his leg. He laid his damages at twenty thousand 
dollars. cae 

The pleas of the defendant were the general issue; that 
the plaintiff was injured by his own carelessness; that he 
was not a passenger, but an intruder; was notified in due 
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time to get off; refused to do so until it was hazardous to 
jump; and that the injury was the result of his own mis- 
conduct. 

The jury gave for his damages five thousand dollars. 
A motion for a. new trial was made on the following 
grounds, to-wit: 

(1.) Because the court charged the jury as follows: 
“A railroad company shall be liable for any damage 
done to persons, stock or other property, by the running 
of the locomotive, or cars, or other machinery, of said 
company, or for damage done by any person in the em- 
ployment and service of such company, unless the com- 
pany shall make it appear that their agents have exer- 
cised all ordinary and reasonable care and diligence, the 
presumption in all cases being against the company. So 
you will see from the reading of this section of the Code 
that whenever a person is injured by the running of the 
railroad cars in this state, the presumption of law is, that 
the company is at fault, and the onus is upon them to 
show that they and their agents were not at fault.” 

(2.) Because the court charged the jury as follows: 
“But notwithstanding a man may be a trespasser ona 
train, and the agent of the company have the right to put 
him off, yet they must use ordinary diligence in doing 
so; and if they do not use ordinary diligence in putting 
him off, or causing him to leave the train, and he is in- 
jured thereby, then the company would be liable to him 
for damages, notwithstanding he may be a trespasser.” 

(3.) Because the court charged the jury as follows: 
“If this plaintiff purchased a ticket of said company, 
authorizing him to ride upon the trains provided by said 
company for transporting passengers, and boarded this 
pay or provision train, believing he had a right to ride 
upon the same, believing honestly that it was a train for 
the transportation of passengers, then he was not a tres- 
passer until after he had been notified of his mistake, and 
had sufficient time and reasonable opportunity to have 
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gotten off in safety; and a reasonable opportunity is not 
afforded, so long as the train is in motion.” 

(4.) Because the court charged the jury as follows: 
“If railroad companies put a person off of their train, 
they must stop the train, otherwise they would be re- 
sponsible for damages if any injury resulted from the 
transaction.” 

(5 ) Because the court charged the jury as follows: 
“If a person is ordered to get off, or jump from a run- 
ning train, while he may be at fault in obeying the order, 
yet if in obedience to said order he jumps from the train 
and is injured, the company will be liable, but the dam- 
ages should be diminished by the jury in proportion to 
the default attributable to the plaintiff, provided you 
believe he was at fault in jumping at the time.” 

(6.) Because the court erred in not giving in charge the 
following written request of defendant's counsel: “If the 
pay-master of this train ordered the plaintiff to get off, 
or jump off, the train, and in obedience to this order he. 
did leap from the train, while it was moving at a rate of 
speed that made it hazardous for him to de so,it would 
be such an act of carelessness on the part of the plaintiff 
as would prevent a recovery, even though you may be- 
lieve that the company was at fault.” 

(7.) Because the court erred in not giving in charge the 
following written request of defendant's counsel: “If a 
man of full age is ordered by the conductor to jump off a 
train while the rate of speed is such as to make it hazard- 
ous for him to do so, and he knew it to be hazardous, or 
might have known it to be, it would be the duty of such 
person to remain on thetrain and refuse to get off until 
the train was stopped, or the speed so slackened as to 
make it safe for him to get off, and if he were to jump 
while the speed was such as to make it hazardous and 
imprudent for him to get off, and he knew it to be dan- 
gerous, or might have known it by the exercise of his 
reason, he is not entitled to recover.” 
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(8.) Because the court erred in refusing to give in charge 
the following written request of defendant’s counsel: “if 
you believe from the evidence that Singleton entered a 
pay-train, and after he had entered and in obedience to 
orders of the pay-master, he jumped from such train 
while the rate of speed at which the train was moving 
made it hazardous or dangerous for him to jump, and 
he knew it to be dangerous or hazardous for him to do 
so, or might have known it to be hazardous if he had ex- 
ercised his mental powers, he cannot recover.”’ 

(9.) Because the court erred in refusing to give in 
charge the following written request of defendant’s coun- 
sel: “If force was used by the company, or its agents, in 
getting the plaintiff off their train, then he would be en- 
titled to recover, but a mere direction, or even a com- 
mand to get off would not be force. Force is something 
more than mere words. Words in no case amount to 
force, unless accompanied with violence, or threats of 
violence, when addressed to a person of full age and 
sound mind.” 

(10.) Because the court erred in refusing to give in 
charge the following written request of defendant's 
counsel: “It is the duty of a person about to enter a 
train of cars, if he does not know before he enters 
what character of train it is that he is about to enter, to 
make inquiry as to whether or not it is a train that car- 
ries passengers. And if he enters without making inquiry 
and is damaged in getting off, he cannot recover, if there 
was no force or violence employed or threatened toward 
the passenger by the agent or employés of the com- 
pany in charge of the train.” 

(11.) Because the court erred in not giving in charge 
the following written request of defendant’s counsel: 
“If the plaintiff in this case entered a provision or pay- 
train, and while the cars were moving slowly, so that he 
could have gotten off without danger or damage to him- 
self, and he was notified that he could not ride on that 





SEPTEMBER TERM, 1881. 315 


The Southwestern Railroad vs. Singleton. 


train, to get off, it was his duty to do so at once; if he 
remained on the train until the rate of speed at which 
the train was moving made it dangerous, or hazardous, 
for him to get off, then he should have remained on the 
train; and if he did jump from such moving train and 
broke his leg, he cannot recover anything.” 

(12.) Because the court erred in refusing to give, with- 
out qualification, the following written request, and in the 
qualification given: “ A person on a proper train would 
not be justified in jumping from a moving train of cars 
simply to avoid paying the amount of fair demanded, 
even though the amount of fare demanded was exorbi- 
tant or unjust.” The court added: “ But if the plaintiff 
refused to pay such exorbitant fare, and the conductor 
commanded him to get off, and he did get off in obedi- 
ence to such command, then the defendant would be 
liable, but his damages should be diminished in propor- 
tion to the amount of default attributable to him, if he 
was at fault.” 

Upon the hearing of the motion for a new trial the 
same was refused, and the movant assigns error thereon. 

1. Upon the first ground of the motion the court holds 
that, under the facts of this case, the charge was.a proper 
one, and should have been given. The cars were running 
when the misadventure occurred, and the company should 
have been held to the rebuttal of that presumption which 
the law puts upon it. 

2. The language of the charge in the second ground— 
in which the words, “have the right to put him off, yet 
must use ordinary diligence in doing so, and if they do 
not use ordinary diligence in putting him off,” and he is 
injured thereby, the company would be liable, were used, 
is not, we think, under the facts as disclosed by the record, 
such as should have been used, because they bordered so 
closely on assuming that the plaintiff had been put off, 
that the jury might have inferred that the judge con- 
sidered it a proved fact, whilst there was no pretense that 
such was the case. 


v 67—21 
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3. The error complained of in this ground is that the 
judge settled matter that should have been referred alone 
to the jury. He instructed them that if the plaintiff en- 
tered this train by mistake, he was not a trespasser until 
notified of his mistake, and had sufficient time and reason- 
able opportunity to have gotten off in safety, and a reas- 
onable opportunity was not afforded so long as the train 
was in motion. 

The question as to what would and what would not be 
a reasonable opportunity for the plaintiff to have gotten 
off the train in safety, was taken from the jury and settled 
by the court. To instruct the jury that a reasonable op- 
portunity was not afforded so long as the train was in 
motion, was to pass upon a fact, and this the judge is for- 
bidden to do. Besides, to say that a reasonable opportu- 
nity is not afforded so long as the train is in motion, may 
or may not be true, because motion may be so slow as to 
be almost imperceptible, and yet going on; or it may be 
so rapid as scarcely to be seen before the object has passed 
beyond the vision’s reach. 

4. In this ground is repeated the objectionable part 
of the second, in that the implication is so strong in the 
language used as to impress the jury that it was a fact 
that the plaintiff was actually put off the defendant’s 
train. The judge says: (“If railroad companies would 
put off a person from their train, they must stop the 
train, otherwise they would be responsible for damages, if 
any injury resulted from the transaction.” ) 

If the plaintiff had not been put off the train, then to 
state such a case by hypothesis was to state one unauthor- 
ized by the proofs. (But there isa much stronger objec- 
tion to this charge than that, for again is the province of 
the jury invaded when the judge tells them that the train 
must stop, or else if any injury results that the company 
would be responsible for damages.) This was a declaration 
from the bench of negligence on the part of the company, 
and limited the jury in its finding only to the question of - 
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the damages. The authorities are almost without an ex- 
ception, that the question of negligence is one for the 
jury and not for the court, and the decisions of this court 
are so without exception. It was admitted that the train 
did not stop, and it was not denied that the plaintiff was 
injured; therefore, when the judge told the jury that if 
\ railroad companies would put a person off their train they 
(must stop the train, otherwise they would be responsible 
‘for damages if any injury occurred from the transaction, 
nothing was left them but to write out the damages. 

This has not been an open question since it was ruled 
in the 34th Ga., 337, where the court say that “the jury 
alone have the right of the determination of this ques- 
tion. * * * Tf it had been a fact proved that the 
axle wastooshort, * * * and that that was the cause 
of the accident, certainly the judge had no right to deter- 
mine what constituted negligence.” In 56 Ga., 459, the 
judge below was requ sted to charge the jury that “the 
failure to keep the right of way clear of bushes was neg- 
ligence.” Upon his refusal this court say: ‘“ The ques- 
tion of negligence is for the jury, exclusively for the jury. 
Had this charge been given, it would have been taken 
from them and been controlled exclusively by the court.” 
So that, in this case, when the judge said that not to stop 
the train was not to afford a reasonable opportunity for 
the plaintiff toget off in safety, it was deciding what was 
and what was not a reasonable opportunity for a safe de- 
parture from a train. It was a question of fact, not of 
law, and should have been sent to the jury. 

5. The fifth ground of complaint we construe to mean | 
that if the conductor was at fault in ordering the plaintiff | 
off the train whilst in motion, and the plaintiff was also 
at fault in obeying the orders, that it would then make a 
case of contributory negligence, but the company would 
nevertheless be liable. Such being our construction of it, 
we do not consider it error. : 

6. There was no error in refusing to give this charges 
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because to have given it would have been an expression 
of opinion on the act of the plaintiff. To specify just 
what he had done, and then tell the jury that it was such 
an act of carelessness as would prevent his recovery, was 
to say that he was in fault, and if so, then the company 
would not be liable, whilst he might recover, even if 
both were in fault. 

7, 8. These requests to charge leave out of view any 
right of the plaintiff to recover, although he might have 
taken the hazard of the leap, and yet did it under orders 
that should not have been given, with a rate of speed 
making it hazardous for him to attempt it. 

9, 10. These requests should not have been given, be- 
cause whilst it is true that a mere direction, or even a 
command, does not amount to force, yet if he acted under 
the fear of it, the effect upon his mind would be the same. 

11. The objection to this charge is, that whilst it is 
true the plaintiff should have gotten, off when first noti- 
fied that it was a pay and not a passenger train, if he 
could have done so in safety, yet if afterwards, although 
he was in fault by not doing so, the company or its agents 
were in fault in causing him to get off when it was not 
safe to do so, that, too, would make a case of contribu- 
tory negligence, and the plaintiff could recover. This 
being totally ignored, of course the charge should have 
been refused. 

12. The qualification by the court to this charge was 
not error. 

Judgment reversed. 
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. Where in an action of trespass a verdict was rendered for the de- 
fendants, and pending a motion for new trial one of them died, but 
the action could proceed against the others without the decedent, 
it was not necessary to delay the cause and have representation on | 
her estate ; and a bill of exceptions to the overruling of the motion 
for new trial will not be dismissed because the living defendants 
only were served. 

. In an action of trespass, if the plaintiff makes out a case for recov- 
ery except the proving of actual damages, he will be entitled to 
nominal damages. 

. A constable of the county of Chatham residing and having his place 
of business within the city of Savannah, is a constable of that city, 
and may execute a warrant to dispossess a tenant holding over di- 
rected to “the sheriff of the city court of Savannah or any lawful 
constable of said city.” 

. A ground of error abandoned in this court will not be considered. 

. If a tenant agreed to make no opposition to a lease by his landlord 
of the premises which he occupied to another tenant for a term of 
years, and the landlord acted on that agreement, the tenant is es- 
topped from suing the landlord or his agent for dispossessing him 
more than a month thereafter, in order to put the new tenant in 
possession. 

. Where an officer executing a warrant to dispossess a tenant refuses 
to receive a bond tendered to him in support of a counter-affidavit, 
the presumption is in his favor, and to render him liable for such 
refusal it must appear that the bond was in substantial compliance 
with the law, and that the surety was solvent and responsible. 

. If the bond was not good, it is immaterial whether it was tendered 
in time or not. 

. If a constable executing a warrant to dispossess a tenant holding 
over turned him out of possession before the expiration of the time 
allowed by law, he was liable as a trespasser, and the principal or 
superior agent under whose instructions he ‘acted was likewise 
liable. 

. While ordinarily a general law does not repeal a prior local law, un- 
less the latter be specially named or necessarily embraced in the 
terms used, yet where it is apparent from the act itself and the con- 
Stitution of the state that it was intended to embrace the local law, 
the latter will be held to be modified or repealed thereby. 

(a.) The old law providing for immediate dispossession of a tenant 





* 320 SUPREME COURT OF GEORGIA. 


Pausch vs. Guerrard ef al. 


holding over in the city of Savannah, and having been construed 
so as to allow twenty-four hours as a reasonable time to prepare a 
counter-affidavit and bond, the act of 1878 providing for the allow- 
ance of three days for a like purpose in proceedings to dispossess 
tenants “under existing laws,” and the constitation having de- 
clared that there shall be uniformity of procedure in courts of the 
same grade, the local law is therefore held to be repea'ed by the 
subsequent general law. 


Practice in Superior Court. Practice in Supreme Court. 
Damages. Officers. Savannah. Landlord and Tenant. 
Laws. Actions. Trespass. Before Judge HARDEN, 
City Court of Savannah. February Term, 1881. 


Pausch brought an action against A. G. Guerrard, Em- 
ily B. Guerrard, Evelina Guerrard and Thomas A. Fol- 
liard, to recover damages for an alleged trepass. The 
declaration alleged, in brief, as follows: Emily B. and Ev- 
elina Guerrard were the owners of a store in the city of 
Savannah,and A. G. Guerrard acted as their agent. Plaintiff 
was their tenant. During the continuance of this tenancy, 
on August 5th, 1880, A. G. Guerrard swore out a warrant 
to dispossess Pausch from the store as a tenant holding 
over; on the same day Folliard, a constable of Chatham 
county, notified Pausch of the warrant, and on the next 
day ejected him from the store. 

The defendants pleaded the generalissue. On the trial 
the evidence for the plaintiff was, in brief, as follows: 
Pausch rented the store fora year at a stipulated price 
per month, in December, 1878, and continued in posses- 
sion under such contract until August 6th, 1880. In June, 
1880, Guerrard leased the premises to one Reedy, and 
asked Pausch if he would give Reedy any trouble, to 
which Pausch replied no-—understanding that Reedy's 
lease was subject to his. Considering Reedy as the agent 
of Guerrard, Pausch paid him the rent for July, 1880. 
On August 5th, Guerrard sued out a warrant to dispos- 
sess him, and on August 6th, Folliard, a constable of 
Chatham county, doing business in Savannah, ejected him 
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after twenty-four hours’ notice. He tendered bond with 
security and a counter-affidavjt during the progress of the 
removal of his goods, but they were rejected by the con- 
stable. 

The evidence for the defendants differed from that for 
the plaintiff in the following material points: Pausch 
did not rent by the year, but by the month, and it was 
expressly agreed that he would give up possession when- 
ever Guerrard could do better. The latter asked Pausch 
if he would surrender possession without trouble to 
Reedy, if Guerrard leased to him, and Pausch agreed to 
do so. This was in June, 1880. A few days thereafter 
Guerrard made a lease for five years to Reedy. Pausch 
remained in the house during July; no question was raised 
by him as to being a yearly tenant, but he claimed that 
his month expired on the roth and not on the Ist of the 
calendar month. He would have left if Reedy would 
have allowed him the rent for July, but this the latter de- 
clined to do, and notified him to vacate. The counter- 
affidavit and bond were tendered aiter nearly all of the 
property had been removed from the building; there was 
no attestation of the bond; it was again tendered, attes- 
ted, after the plaintiff in the warrant had been put in 
possession. 

The jury found for the defendants. Plaintiff moved 
for a new tfial, on the following grounds : 

(1.) Because the verdict was contrary to the law, evi- 
dence, and the charge of the court. 

(2.) Because the court erred in charging the jury that 
the three days’ notice required to be given under the stat- 
utes of Georgia to tenants before dispossessing them was 
not applicable to the city of Savannah, and in charging 
that, no notice was necessary from the officer to the 
tenant. 

(3.) Because the court erred in charging that Thomas 
A. Folliard, the constable who executed the writ, was a 
constable of the city of Savannah, and authorized by law 
to execute said process. 
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(4.) Because the court erred in charging that if the jury 
found that there was no time specified for the termination 
of the tenancy, in that case the law construes it to be a 
tenancy for a year, and under the custom of the city of 
Savannah three months’ notice was necessary to terminate 
the tenancy, there being no evidence of any such custom. 

(5.) Because the court erred in charging that if the jury 
found that before the lease to Reedy, Pausch promised 
Guerrard that in the event he did rent to Reedy he 
(Pausch) would not delay Reedy, and that Guerrard upon 
the faith of that promise did lease to Reedy, Pausch would 
be estopped from violating that promise. 

(6.) Because the court erred in charging that the bond 
tendered was not a valid bond under the law governing 
such cases in the city of Savannah. 

(7-) Because the court erred in charging that if the jury 
found that the bond and affidavit were tendered too late, 
or after Pausch had been dispossessed, or after the officer 
had removed all the goods he could remove, then in that 
case the officer did right in rejecting the bond. 

(8.) Because the court erred in charging that the officer 
who executed the writ, and Guerrard, the agent of Emily 
B. and ‘Evelina Guerrard, were not liable to Pausch in 
damages, and that they were not to be considered in 
making their verdict. 

The motion was overruled, and plaintiff excepted. 


H. G. EVERITT; R. R. RICHARDS, for plaintiff in 
error. 


A. P..& S. B. ADAms, for defendants. 


JACKSON, Chief Justice. 


This action was brought to recover damages against a 
constable, an agent, and two landlords, for illegally dis- 
possessing the plaintiff of a tenement in the city of Sa- 
vannah. The jury found for defendants, and a new trial 
having been denied him, the plaintiff excepted. 
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1. A motion was made to dismiss the bill of exceptions 
because one defendant was not served. The defendant 
not served was dead, and it is insisted that steps should 
have been taken to make her representative a party, and 
serve him We think not. The suit was good against 
the other three without making her.a party originally, and 
it could go on anywhere against them at any stage of 
the cause without making her representative a party, even 
if she had one, of which there is no proof.. Certainly the 
plaintiff need not delay the progress of his case until one 
was made. The motion to dismiss the writ of error is 
denied. 

2. Though no actual damage be proved, if plaintiff had 
a case requiring damages he could recover nominal dam- 
ages. Code, §§2946, 3065. 

3. A constable of the city of Savannah, to all intents 
and purposes, includes constables of the county of Chat- 
ham, living and having their places of business in Savan- 
nah, and they may execute the process of the city court 
of Savannah in such cases as this, when directed to do so; 
and the direction to constables of the city is a direction 
to any constable of the county who lives and does busi- 
ness in the city. 

4. The ground in respect to the charge About three 
months’ notice to tenants for the year was withdrawn; and 
well it might be, as it was favorable to the plaintiff. 

5. If the plaintiff did agree to make no opposition to 
the lease of the premises he occupied to another for aterm 
of years, and the landlord acted on that agreement, the 
plaintiff is estopped from suing the landlord or his agents 
for dispossessing him in order to put the new tenant for 
years in, over one month after he had so agreed; and it 
was not error so to charge the jury. Code, $3753; 60 
Ga., 107. This is the substance of the principle ruled in 
the charge, and this record discloses sufficient evidence to 
authorize the charge. 

6. The bond tendered was substantially a good bond if 





324 SUPREME COURT OF GEORGIA. 


Pausch vs. Guerrard ef ad. 


the surety was good; but the presumption is that the . 
officer did his duty, and the plaintiff should have proved 
that the surety tendered was solvent and responsible. No 
such evidence appears here or appeared before the city 
court. Therefore there is no error in the charge that the 
bond was not a valid bond, even if it had been precisely 
in accordance with the city law. The point that the 
plaintiff must show affirmatively that the surety is good, 
was ruled at this term in the case of /ones et al. vs. Craw- 
ley et al. That case wasan application for injunction, but 
the principle ruled covers this. 

7. It is wholly immateria! whether the bond was late or 
in time, if the surety was not good; but it was too late 
if the act of 1878 allowing the tenant three days’ notice 
from the officer is not of force in Savannah, on account 
of their local law, which is a point we shall consider here- 
after. 

8. Whether or not the jury could find against the con- 
stable turns on the same question. If the tenant was en- 
titled to three days’ notice from the constable, of course 
he was a trespasser, and liable when he turned the tenant 
out before the expiration of that time; unless plaintiff 
was estopped as to his principals; if so he would be as 
to their agents. And this will also apply we think, to 
Guerrard, the agent. If there was a tort, a trespass, all 
agents and principals are tortfeasors. 

g. This is not a suit for malicious prosecution of a pri- 
vate claim, but it is an action of trespass, and the doc- 
trine of want of probable cause and malice does not ap- 
ply. Fuchtervs. Bohm, Bendheim & Cv., decided this term. 
Besides, ‘if the officer did not give the three days’ notice, 
the act of 1878, if applicable, made him a trespasser. 
And though that act gives a remedy on the constable’s 
bond, that does not deprive the party injured of his old 
remedy in trespass against all who commit a trespass, in- 
cluding the constable. That act makes this act trespass. 

10. There is plenty of evidence to sustain the verdict ; 
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and the only remaining question is whether the act of 1878 
repeals the local law of Savannah which enacts that the 
process be executed zmmediately, while that act allows three 
days of grace,and requires three days’ notice by the officer 
to the tenant before he can legally dispossess him. On 
the point of estoppel there is conflicting testimony, per- 
haps, there being room it may be for misunderstanding, 
and hence whether the three days’ notice act be applicable 
- becomes important and must be determined. That act 
will be found in the public laws of 1878-9, p. 145. It 
declares in so many words that against intruders and 
tenants holding over the officer who executes process un- 
der “existing laws’’ shall give three days’ notice to the ten- 
ant before he evicts him. This Iscal law is an extsting 
law, and under it this constable was proceeding to dispos- 
sess this tenant. Itis not necessary to hold that the local 
law under which the custom of giving notice twenty-four 
hours before eviction grew up by construction of the term 
“ 7mmedtately,” used in that local law, Code, §4890, was re- 
pealed by this act of 1878-9. That act provided that 
the srocess be executed “immediately,” and by con- 
struction or custom twenty-four hours was allowed nec- 
essarily to carry into effect the entire local law, for 
the subsequent section, 4892 of the Code, provides that 
the tenant may arrest the proceeding by making affi- 
davit and giving bond and good security. In order to 
do that he must have some time to make oath before 
an officer authorized to administer it, and to get his 
security and make a legal bond. Therefore, twenty-four 
hours was deemed a fair construction of the word 
“immediately ” when read, as it must be, with the entire 
act; and the legislature in the act of 1878-9 has merely 
modified this construction so as to give three days’ time 
instead of one day. It is just and wise—a remedial statute, 
and, therefore, to he liberally construed. It was passed 
to allow tenants time enough to do what the general laws 
of the state, as well as this local law of Savannah, author- 
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ized them to do, that is to take preliminary steps to carry 
the case into the courts. Three days is a reasonable 
time for this preparation, and as the constitution of 1877 
seems to advise, if not require, the general proceedings of 
the courts and their officers on the same subject matters to 
be uniform, (see Supl’t to Code, 635,) and as the broad 
term, “under existing laws,” embraced the proceedings of 
all officers without any strained construction, we ca..not 
avoid the conclusion that this act of 1878-9 was designed 
to embrace, and does embrace, those proceedings to dis- 
possess tenauts in Savannah as in all other parts of Geor- 
gia, and proceedings under her local law as_ under 
any ,eneral law. We are aware, that a particular 
law is not ordinarily repealed by a_ general law 
unless particularly named, or necessarily from _ its 
terms embraced therein, but in the light of the terms used 
in this act, and of the constitutional provision that “the 
jurisdiction, powers, proceedings and practice of all courts 
or officers invested with judicial powers (except city 
courts,) of the same grade or class, so far as regulated by 
law,and the force and effect of the process, judgment and 
decree by such courts, severally, shall be uniform. This 
uniformity must be established by the general assembly.” 
We have no doubt that the true construction of this act 
allowing tenants three days’ notice by the officer before 
eviction, is to apply its provision to every process of every 
officer against tenants holding over. It must be noted 
that this local law is not confined to the judge of the city 
court of Savannah, but the process may issue by order as 
well of the judge of the superior court and of the ordi- 
nary. Code, §4890. 

The statute of 1878-0, too, is imperative, and it declares 
that the officer who executes the process without notice 
of three days shall be liable as a trespasser. We have no 
alternative, therefore, but to reverse the judgment and 
award a new trial on this ground. 

Cited for plaintiff in error: Code, §$4078, 4079, 4939, 
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4830; Acts of 1878-9, p. 145; Prince’s Dig., p. 495; 
Her. on Es., 373; 5 N. Y., 394; Taylor Land. and Ten., 
509-512, 513, 514,515, 516; Wade on Notice, 645; Add. 
on Con., 385; 1 Par. on Con., 509; 13 Ga., 260; 2 Add. 
on Torts, 1198-1211 ; Cooley on Torts, 326; Taylor Land. 
and Ten., 479, 480, 483; 2 Greenleaf’s Ev., 321; 1 Par. 
on Con., 514; Wade on Notice, 700; 31 Ga., 700; 43 /b., 
209; Code, $3571. 

For defendant : 63 Ga., 172; Code, §2967 ; Code, $§4077 
et seqg., 4890, 4892; 12 Ga., 409; Acts of 1539, p. 138; 
Code, §§4881, 4889; Acts 1871-2, p. 133; 60 Ga., 107; 42 
1b., 141; 59 16., 204; 55 L6., 648; 56 16.,615 ; 12 1b., 564; 
63 /b.,683; 13 16., 260; 61 1b., 496; 29 Am. R., 214; 15 
Ga., 361; 6 Ire., 153; 59 N. Y., 83; 47 Md.. 310; 21 
Penn., 37; 14 Ohio, 485; Code of 1863, p. 13; of 1865, 
p. 11; of 1873, p. 11; 54 Ga., 128; Acts of 1878-9, pp. 
32, 49, 136, 137; Smith’s Man. of Common Law, 410-411 ; 
Bouv. Law Dic.. par. 4; 12 Cush. Mass., 475; 3 N. Y., 9; 


57 Barb., 434. 
Judgment reversed. 


ELSAS vs. CLAY. 


A petition for cer/éoraré does not become a part of the records of the 
superior court until granted. Therefore, if the exception be to the 
refusal to grant a certioraré, and the petition come up in the record 
with no other identification than the usual certificate of the clerk, 
the writ of error will be dismissed. 


Practice in Supreme Court. At September Term, 
1881. 


Clay brought an action on account against Elsas, before 
a justice of the peace, and recovered judgment. Elsas, 
being dissatisfied with the judgment, presented his peti- 
tion for certiorari to the judge of the superior court, 
whith petition being refused, Elsas excepted, and assigned 
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the same as error. The petition for certiorari does not 
appear in the bill of exceptions. It is there stated that 
such a petition was presented on certain grounds, and re- 
fused. The record contains what purports to be the peti- 
tion. It is not identified by the signature of the judge. 
The clerk in his certificate to the record states that ‘the 
foregoing pages contain a true copy of the petition for 
certiorari, copy account, plea,” etc. On motion the writ 
of error was dismissed, the court announcing the princi- 
ples stated in the decision. 


E. Faw, for plaintiff in error. 


RICHARD WINN; GEORGE F. GOBER, for defendant. 


JACKSON, Chief Justice. 


This was a case where the error complained of was the 
refusal of the judge to sanction the certiorari ; and a mo- 
tion to dismiss the bill of exceptions was made on the 
ground that the petition for certiorari was not before this 
court. Whether here or not turns on the point whether 
the clerk could certify to the paper sent up as that peti- 
tion, and that depends on the other question, was that 
petition, until granted, a part of the record? It was no 
part of the record, and therefore the clerk could not cer- 
tify it to this court; and as the judge does not tell us any- 
where that the paper is the petition he had before him, 
we cannot tell whether he erred or not in not granting 
that petition which twas before him. 

The writ of error is dismissed, therefore, for the reason 
that there is no authentication by the proper officer, the 
judge, that the paper sent up by the clerk is the petition 
for certtorart, which he refused to grant, the clerk’s cer- 
tificate not being sufficient to identify it, as it had not be- 
come and was not a part of the record. 

Writ of error dismissed. 
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CONYERS, administrator, vs. GRAY. 


. Anattorney who has collected money for a client cannot hold the 
entire amount and refuse to pay over the same because a small part 
is due to him as fees. 

(a.) Nor is it any defense to a rule by the administrator de bonis non 
to collect such fund, that the client of defendant was the primary 
administrator, and defendant was one of the securities on his bond ; 
that defendant having collected money for the estate paid it over to 
the administrator, who returned it to him to keep,to secure him 
against liability on the bond. 

. Where it was shown on an application for me exeat that the defend- 
ant had declared his intention of leaving the state shortly before that 
time, and had made application to be dismissed from the adminis- 
tration on a certain estate in open court, on the ground that he in- 

tended to remove from the state, an answer to the effect that the 
defendant had intended soto remove, but had altered his mind, and 
did not so intend at the time of filing the answer, but might change 
his mind if he saw fit. was not sufficient to prevent the grant of the 
writ of ne exeat. 

. Under the facts of this case the remedy at law was not adequate, 
and there was good ground for equitable interposition. 


Attorney and Client. Administrators and Executors. 
Ne exeat. Equity. Before Judge FAIN. Bartow County. 
At Chambers. August 6th, 1881. 


Conyers, administrator de bonis non of the estate of 
Felton, filed his bill praying for a me exeat against Gray. 
The bill alleged, in brief, that Gray had been the attorney 
of complainant’s predecessor in office, and as such had 
collected between $3,000.00 and $4,000.00 on certain 
notes; that he claimed some $600.00 fees as due to him- 
self and associate counsel, which the complainant denies 
that he is entitled io; that a rule is pending against the 
defendant as such attorney for said sum; that he claims 
to have paid it over to the first administrator, except his 
fees, and, being a security on the bond of his client, he 
received the money back to be held or properly applied for 
his protection as such security; but complainant denies 
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that it was ever in fact paid over; that defendant is insol- 
vent, and about to remove from the state with the fund ; 
that the alleged fees have been disallowed by the ordi- 
nary, and that the administrator has been removed and 
complainant has succ-eded him. 

The answer insisted that the fees were due, and that 
the defendant, after deducting his legitimate charges, had 
paid over tothe ad.uinistrator the amount collected ; that, 
being one of the securities on the administration bond, 
under agreement with the administrator, for the protec- 
tior. of himself and his co-security, he received back the 
money—not as an attorney, but as a matter of contract, 
to hold the same as a security against loss on the bond;, 
that he is ready to settle by paying over the amount, less 
his fees, and taking a receipt in full. Defendant denied 
that he was about to remove from the state at the time of 
making the answer, but asserted his right to change his 
mind, should he see fit. 

Exhibits and affidavits were submitted in support of 
the bill and answer. The chancellor refused the ne exeat, 
and complainant excepted. 


JAMES B. CONYERS; GRAHAM & FOUTE, for plaintiff 
in error. 


W. K. Moorg, for defendant. 


JACKSON, Chief Justice. 


The administrator de bonis non applied for the writ of 
ne exeat against an attorney at law of the former admin- 
istr tor, who had the funds of the estate in hand, which 
he had collected for that administrator. The attorney 
was also one of the sureties of the former administrator, 
and having been ruled by the administrator de bonis non 
for the money, answered that he had offered to pay it if 
his fees and those of associate counsel employed by the 
former administrator were allowed, and that he no longer 
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held the money as an attorney, but to save himself harm- 
less as surety on the bond, he having paid the money to 
the former administrator, who returned it to him for that 
purpose. These facts were also set up against the ne exeat, 
and in answer tothe bill the respondent said that when it 
was answered—at that time—he did not mean to leave 
the state, but might change his mind. 

The application for the writ was denied by the chancel- 
lor and the administrator excepted. 

1. The respondent ought to pay the money collected: 
for the estate to him whom the law clothes with the au- 
thority to receive it. His reasons for refusing to pay it 
are not at ali sound in law. If, as he claims, some few 
hundred dollars worth of fees are due him as counsel, the 
extent to which equity will permit him to go is to retain 
enough to pay those fees, but surely he should not keep 
the several thousands he has of the money collected for 
this estate by him, and belonging to the estate, in order to 
force the estate to a settlement of his fees by withhold- 
ing from it what belongs to it. Equity will not permit 
an attorney at law thus to extort fees by withholding a 
vast deal more of another’s money than will suffice to pay 
them. It will not allow him to say “unless you will give 
me a receipt in full and close up my fees at my own 
charges, I will not pay over to you any of the money be- 
longing to you.” 

Nor will it allow him to retain the funds of the estate 
collected by him in order to indemnify himself as surety 
of the administrator, whether the former administrator, 
whose surety he was, agreed that he might do so or not. 
Payment to the administrator de bonts non of these funds 
will relieve him from liability to that extent, and his re- 
tention of it could not possibly indemnify him a single 
cent more. Indeed, the best way to relieve himself as 
surety is to pay over the money he has. The receipt of 
the administrator de bonis von is the very best security he 
can procure to indemnify himself against loss. If he 

v 67—22 
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should keep the money, he might lose- it by bad invest- 
ments or otherwise; but when it passes from his pocket 
to the administrator, he cannot lose a cent of it—his bond 
is paid exactly to that extent, and to that extent no power 
can make him pay it again. 

So that this idea of retaining the money to indemnify 
himself as surety, looks like a subterfuge or contrivance to 
keep it, not for that purpose, but for some other. A 
court of chancery will not for a moment tolerate such 
conduct in any fiduciary officer, and especially will it see 
to it that no counsellor, attorney or solicitor, shall hold 
funds belonging to others for the purpose either of ex- 
torting fees or of indemnifying himself as surety, when 
his very best indemnity isto pay the money where it be- 
longs. These fees were rejected by the ordinary, and 
thus have received the condemnation of the courc, whose 
duty it is to pass upon them; but even if allowed, they 
would furnish no reason for retaining more of the client's 
money than enough to pay them. 

2. But conceding that the attorney should pay over the 
money, and that he cannot hide behind so thin a veil as 
that here set up, it is insisted that the writ of me exeat 
ought not to be granted. 

What are the facts? He has notified opposing coun- 
sel, or other gentlemen, that he would leave the state, . 
and has withdrawn his application in respect to letters of 
administration of certain.estates, in open court, on the 
ground that he intended to remove out of the state. 
True, when the bill is filed he answers that he does not 
now intend to remove, but still reserves his right to 
change his mind. Doubtless, or at least perhaps, that 
mind will change when the ne exeat is finally refused and 
no security is given for this fund. 

At all events the proof is overwhelming that just be- 
fore the bill was filed, his purpose was to remove, and 
that proof is not to be rebutted by such a change of 
mind as this answer sets up. 
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3. But it is said further that there is ample remedy at 
law, and that suit is now pending on the administrator’s 
bond, on which he and others are sureties. The reply 
is, that equity will not remit the complainant to a suit on 
a bond when he is following the very assets of the es- 
tate, and the best sort of assets—money, and money 
held by the attorney who collected it and is liable for it 
with certain interest fixed by law from the refusal to pay 
it over. Especially will it not do so when the whole tax- 
able estate of the attorney is but some two thousand dol- 
lars, scarcely half what he collected, and the other sure- 
ties might die and procrastinate payment, or the suit on 
the bond prove unproductive for any other reason in the 
many defenses which may be made and the shifting cir. 
cumstances of men. It will not remit the suitor to so 
uncertain a remedy, to any such law suit, but will lay its 
hand on the fund that this fiduciary agent has, and which 
belongs to his cestui gue trust, and not permit him to quit 
its jurisdiction with the client’s money in his pocket till 
he has secured it beyond peradventure. 

That we exeat is the remedy, see Code, §3226, which 
declares that this writ will be granted “against persons 
illegally removing the property of a decedent at the in- 
stance of any person interested therein.” This person ‘is 
about to take this money of this decedent illegally out 
of the state, and the administrator de bonts non is the per- 
son interested for all the heirs and creditors, and interested 
because it is his sworn duty to collect this fund for them. 

Section 3227 declares that the complainant “must show 
that no adequate remedy is afforded at law, and that the 
defendant is either removing, or about to remove, himself 
or his property, or the specific property to which the com- 
plainant claims title or an interest.” Wesee no adequate 
remedy at law for this complainant on the overwhelming 
facts this record discloses, and we see from the evidence 
that the defendant is about to remove beyond this state, 
or was when this bill was brought, himself and this money 
too, the title to which is in this complainant. 


a ge 
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Therefore, we think that the chancellor erred in not 
granting the prayer for this writ in this case, and it is re- 
manded, that action may be taken by him in accordance 
with this opinion. 

Judgment reversed. 


PARKER vs. BEALL. 


. The charge of the court in this case was not without foundation in 
the evidence. 

. Whilst generally knowledge of the existence of a judgment on the 
part of a purchaser from a defendant will prevent the running of 
the four years statute in his favor, yet where the holder of the 
fi. fa. Was a joint creditor with the purchaser, and it was agreed 
between these creditors and the debtor to divide his land between 
them, and thereupon the purchaser delivered up his claim and 
took a deed to this piece of land, the plaintiff in 7. fa. was estop- 
ped from setting up notice to the purchaser of his lien. 


Charge of Court. Title. Estoppel. Judgments. Be- 
fore Judge LAWsOn. Wilkinson Superior Court. April 
Term, 1881. 


A fi. fa. in favor of Parker vs. Brannon was levied on 
certain land, and Beall interposed a claim. On the trial, 
the evidence disclosed, in brief, the following facts: Par- 
ker’s judgment was rendered some time prior to 1873. In 
that year Brannon, being unable to pay his debts -in 
money, offered to give up his land to his creditors in pay- 
ment of their claims. This offer was communicated 
through Beall; among others he proposed it to Parker, of 
whose judgment he had knowledge, and the latter said he 
would assent to such an arrangement, though no details 
were agreed upon. Brannon understood that all of the 
creditors assented. One O'Bannon, who seems to have 
been one of the creditors, said that Beall and certain other 
creditors could take the land of which that in controversy 
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was a part; that there was enough left for him and Par- 
ker besides that particular parcel. Parker was not pres- 
ent when this was said, but the land was divided and 
Beall receiveti a portion in payment of his debt in accord- 
ance with ‘the compromise. He received no more than 
his fair proportion; and he remained in possession more 
than four years beforethis 7 fa. was levied. 

The jury found the property not subject. Plaintiff 
moved for a new trial ; it was refused, and he excepted. 

For the other facts see the decision. 


H. F. CARSWELL, by brief, for plaintiff in error. 
F. CHAMBERS, by brief, for defendant. 


JACKSON, Chief Justice. 


This was a claim case, and on the issue formed the jury 
found for the claimant. Thereupon the court refused a 
new trial, and plaintiff in execution excepted. 

The court certifies only one ground of the motion as 
correct, declining to certify the truth of that in respect to 
the incompetency of the juror. 

1. That ground is in respect to the charge that if the 
jury believed from the evidence that plaintiff in error and 
claimant were both creditors of Brannon, who was in fail- 
ing circumstances, and it was agreed between them that 
Brannon’s proposition should be accepted to receive his 
lands in payment of their debts, and in pursuance of that 
agreement claimant gave up his indebtedness and took the 
deed to the land levied on, then the jury would be au- 
thorized to find for claimant—the objection being that 
there is no evidence to authorize the charge. On an ex- 
amination of the evidence in the bill of exceptions certi- 
fied, we are not prepared to say that there is not enough 
to authorize the charge, and there is, therefore, no error 
on that ground of the motion. 

2. But it is further alleged that the verdict is against 





336 SUPREME COURT OF GEORGIA. 
Parker vs. Beall. 


law. The deed from the defendant in execution to claim- 
ant is younger than the judgment of the plaintiff in exe- 
cution,and he bought with knowledge of that judgment,and 
has held the land in open and notorious possession more 
than four years. So that whether or not he is protected 
as an innocent purchaser dona fide and for value with 
possession for more than four years, depends upon 
whether the facts found by the jury estop the plaintiff 
from making that point. On the facts so found we think 
that the plaintiff is estopped. It would be iniquitous to 
permit him to induce the claimant to surrender to the de- 
fendant in execution the debts he held against him and 
take the land in lieu of those debts, and then levy on and 
sell the land years afterwards. 

Whilst the knowledge of the judgment ordinarily will, 
as ruled by a majofity of this court in Phillips vs. Dob- 
bins, 56 Ga., 617, affect the dona fides of the purchaser, 
even so as to show without more that he cannot be a 
bona fide purchaser in the sense of the four years’ posses- 
sion statute, yet wherea joint creditor of the same debtor 
actually agreed to divide the debtor’s land, and to let 
the claimant have part thereof, surely it cannot be sound 
law that he should repudiate it, after he had caused claim- 
ant to surrender his evidences of indebtedness, and could 
not possibly put him back where he was before the agree- 
ment. It would be contrary to public policy, based on 
common honesty, to permit it, and such is the meaning 
of our statute. Code, $3753. It is an agreement “on 
which the other party acted to his injury,” and “it would 
be more unjust and productive of more evil to hear the 
truth than to forbear the investigation.” 

Judgment affirmed. 
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FREEMAN, trustee, vs. HOLCOMRE, marshal. 


After the taxes due to a city have been paid to it, and the 7. fa. there- 
for has been transferred to the party so paying, the power of the 
marshal as a collecting officer of the city is at an end, and he’has no 
further control of the 7. fa. than to enforce it at the instance and 
for the benefit of the transferree. Hence, mandamus will not lie at 
the instance of a third party to compel him to again transfer the 
fi. fa. on receipt of the amount thereof. 


Tax. Officers. Executions. Mandamus. Before Judge 
Stewart. Fulton Superior Court. April Term, 1881. 


During the spring term, 1881, of Fulton superior court, 
James C. Freeman filed a petition for a mandamus requit- 
ing Wm. H. Holcombe, as marshal of the city of Atlanta, 
to transfer to him a tax fi. fa. issued by said city 
against John R. Wallace,and which was then in said 
Holcombe’s hands for“collectién. The following is, in 
substance, the state of facts set out in said petition: The 
said tax fi. fa. was issued August 21st, 1875, for the taxes 
of said Wallace for the year 1875. On March toth, 1876, 
it was regularly transferred by said Holcombe, as such 
marshal, to Wm. H. Venable, who was the owner when 
said petition was filed. On August 6th, 1877, said fi. fa. 
was levied upon a tract of land in Atlanta particularly de- 
scribed in the petition. This tract of land at the date of 
such levy was owned by the petitioner, and has ever since 
belonged to him. On May 7th, 1881, petitioner tendered 
to eaid Holcombe, as:‘such marshal, in gold. coin and.legal 
tender notes of the United States, the amount due upon 
said fi. fa., and requested said: Holcombe, as such marshal, 
to transfer to him said execution. Said Holcombe, acting 
under the instructions of said Venable, refused to accept 
such amount so tendered and make such transfer, but, on 
the contrary, declared his purpose to collect said 7. fa. 
by the sale of the property levied on, and advertised the 
same to be sold, the first Tuesday in June, 1881. Peti- 
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tioner made in his petition a continuing tender of the 
sum due upon the execution, and prayed that the writ of 
mandamus might issue, requiring said Holcombe, as such 
marshal, to accept the money and make the transfer. A 
mandamus nist was issued. On the hearing thereunder,the 
defendant moved to dismiss the petition. The motion 
was sustained and plaintiff excepted. 


HENRY HILLYER; MARSHALL J. CLARKE, for plaintiff 
in error. 


HOPKINS & GLENN, for defendant. 


JACKSON, Chief Justice. 


This case presents the single question whether a man- 
damus should have been issued against the marshal of 
Atlanta requiring him to transferatax fi. fa. for city taxes 
to the applicant. The marshal had received the city tax 
due from W. H. Venable and transferred the tax execution 
to him, and we think that the judge of the superior court 
was clearly right in ruling that he had nothing further to do 
with it as the collecting officer of the city. The trans- 
ferree had acquired by the transfer all the rights of the city 
to the f. fa. The paper was his, as much as it had been 
before the city’s, property, and it was for him thenceforth 
to enforce it. 

Such is the plain provision of the act of 1872. Code, 
§891. It enacts that the “ transferee shall have the same 
rights as to enforcing said execution and priority of pay- 
ment as might have been exercised or claimed before said 
transfer.” These words convey the title out of the city 
into the first transferree, and so far as the officer of the 
city for collecting taxes for it is concerned, his functions 
were at an end. 

The section of the Code does not even make it neces- 
sary that the city’s name be used; if it did, it would be 
for the-use of the transferree and merely nominal. All 
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that the marshal could be required to do is to levy and 
make the money on the f. fa. as the levying officer of the 
city by order of the transferree, just as the sheriff would do 
in ordinary executions when transferred; and when that is 
done the execution js satisfied. If the transferree wished 
to transfer it, that is another question, and would be his 
business, and concern him only. 
Judgment affirmed. 


BONES eft al. vs. THE NATIONAL EXCHANGE BANK OF 
AUGUSTA. 


Where two cases involving different parties and different rights were 
tried separately in the court below, although the same testimony 
was used in each, the presiding judge could not order them to be 
consolidated, and that but one brief of evidence be used on a mo- 
tion for a new trial in both cases, and but one bill of exceptions be 
filed to the overruling thereof. If two distinct cases are so brought 
to this court, the bill of exceptions will be dismissed. 


Practice in Supreme Court. At September Term, 1881. 


Jane Bones, as widow of John S. Bones, petitioned for 
dower out of real estate in the city of Augusta, of which 
her husband died seized and possessed. As administra- 
trix of said Bones, she instituted an action for rent for 
one-third interest in said real estate against The National 
Exchange Bank of Augusta. The defendant filed a caveat 
and objections in the first case, and plea of general issue 
in the second. The two cases came on for hearing June 
15th, 1881. The rent case was called first. The parties 
agreed to refer the law and the facts to the court for de- 
cision without the intervention of .a jury. 

The court decided in favor of the defendant, and called 
the dower case. The parties agreed that the petition for 
dower should be submitted on the same testimony as the 
caveat filed. The court decided against the petition for 
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dower. According to the agreement of counsel, the 
court ordered “ that upon any motion for new trial or bill 
of exceptions, that but one brief of evidence shall be 
filed for both cases, which shall be heard and determined 
together, and under which but one transcript of record 
shall be forwarded to the supreme court by the clerk of 
this court to answer for both cases.” 

Mrs, Bones moved for a new trial in each case, upon the 
ground that the decision, both on the law and upon the 
facts, was error, which motion being overruled, she ex- 
cepted, and assigned the same as error. 


FRANK H. MILLER, for plaintiffs in error. 
FOSTER & LAMAR, for defendant. 


JACKSON, Chief Justice. 


It appears from the bill of exceptions and transcript of 
the record, that two cases were tried separately before 
Judge Snead, of the Augusta circuit, the one being a suit 
for rent due the estate of John Samuel Bones, and the 
other an application for dower by the widow of the said 
John Samuel Bones. The judge, by agreement, tried 
each case without the intervention of a jury, and found 
and adjudged both for defendant,one against the estate and © 
the other against the widow. The administratrix and the 
widow are the same lady, and the lands out of which rent 
and dower were claimed are the same, being certain tene- 
ments, or rather a cértain interest in the tenements, in the 
city of Augusta. After the trial, and the judgment upon 
the first case, it further appears that the second case, for 
dower, was submitted on the same testimony, and also 
adjudged for defendant; whereupon the court, by consent 
and at the request of counsel, passed the following order: 

“Ordered and adjudged, that upon any motion for new 
trial or bill of exceptions that but one brief of evidence 
shall be filed for both cases, which shall be heard and de- 
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termined together and under which but one transcript of 
the record shall be forwarded to the supreme court by 
the clerk of this court to answer for both cases.” 

Subsequently a motion for new trial was made and filed 
for both cases accompanied by one brief of testimony. 

And thereupon the following order was passed : 

“The within motion, after approval of brief of evi- 
dence to apply to both cases, is overruled in each case on 
all the grounds set forth therein. It is further ordered 
that but one bill of exceptions and transcript of record 
shall apply to and bind each motion as separately made.” 

Thus two suits, totally distinct in character, and neces- 
sarily involving distinct issues of fact, one brought by 
the administratrix for money due for rent and involving 
the value of that rent, and the judgment, if recovery be 
had; being for the estate of deceased, and the other for 
dower to be set apart by appraisers, not for the estate, 
but for the widow individually,are amalgamated together, 
and by order of the superior court are brought to this 
court by one bill of exceptions and one transcript, of the 
record. We are not aware of any statute of the state 
which invests the superior court with power to adjudge 
in what manner cases shall be brought to this court, and 
to determine how many and what cases. tried before that 
court shall come here with but one bill of exceptions. 
Nor do we see that the request and consent of counsel on 
both sides can sanctify the judgment so as to make it 
valid. . 

If two, involving the distinct rights of a widow and of 
an estate, can thus be combined, any other number, if the 
defencant be the same person, may be consolidated, no 
matter how different the plaintiffs may be. If the main 
facts be the same, however different other facts may be, 
varying with various. plaintiffs, still but one bill of ex- 
ceptions shall bring them all here as one case. Some of 
the officers of this court are paid by a cost fee in each 
case, and are interested in the question. Whilst this 
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court might possibly cut those fees down, it is difficult to 
see by what authority the superior court, though solicited 
and urged by counsel on both sides, having no jurisdiction 
over them as its officers, can do so. The state library is 
involved in it, for after paying the salary of the clerk of 
this court, the surplus is expended in the purchase of 
books to keep our state and her courts abreast with the 
progress of law as a science, as it advances with the com- 
mon march of all sciences. Can the superior courts and 
the counsel at their bar cut off this most important reve- 
nue? If the superior court be sustained in consolidating 
these two cases, we do not see the limit to its power in 
this direction. 

There is a law that to save costs certain cases between 
the same parties may be consolidated and tried together ; 
but in this case the plaintiffs are different parties—the one 
an administratrix, the other, a widow; the one suing for 
others, the other for herself. Creditors of the éstate are 
interested for the plaintiff in the first suit ; they are against 
the widow in the second. 

The widow has contracted a partnership and executed 
a deed which may. bar her right of dower—all done since 
the death of her husband, but that deed of relinquish- 
ment of dower, which is her own right, will hardly operate 
to bar the estate of rents, if otherwise due. Appraisers 
are to value the land in order to set apart her dower; the 
jury is to pass upon the value of the rents. The judg- 
ment in the one case, if for plaintiff, is for so much inoney, 
a moneyed judgment; in the other it is that she is enti- 
tled to her dower. So that the parties are distinct, the 
evidence distinct, the verdict distinct, the judgment dis- 
tinct, and the two claims, from the mode of first entering 
the court to the final process, are as wide apart as 
the poles. There is but one merus that unites them at 
all, and that is the fact that both derive title from John 
Samuel Bones to their several interest in the same lands, 
and if he died without title neither can recover. But 
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there the kinship of the two cases ceases, and they be- 
come thenceforth strangers. If Bones, at his death, was 
in debt to the bank, which seems to be one issue, then 
even if he had not parted with the title to the bank, his 
estate would hardly be allowed to recover rents from it 
without paying the debt; whereas, the widow would be 
entitled to her dower, no matter what the estate owed the 
bank, if her husband had not parted with the title. Set- 
off would balance the account in the one case, but in the 
other it would have no force. Payment of the debt would 
be an issue in the one, but wholly immaterial in the other; 
and the questions of payment, and what amounts to pay- 
ment, seem also involved in this mixed, and therefore 
somewhat confused, record. 

We do not think; for the foregoing reasons that the two 
cases are before this court according to law, and therefore 
we think that we have no jurisdiction to review the rulings 
of the superior court thereon. On a single point the court 
below rested its judgment, as we understand the bill of ex- 
ceptions and record, but he hascertified a vast number of 
other points. Perhaps the judge intended that point on 
which his judgment rested to be the only one for review, 
and therefore yielded to request of counsel, and passed 
the order consolidating two cases with different parties, 
and providing for their review here as one case. But the 
motion for new trial, the bill of exceptions and assign- 
ments of error make many other points. 

Pzinciple and uniformity of practice, jurisdiction and 
the right under the law to act upon cases here, demand 
that we dismiss this bill of exceptions, because in it two 
cases between different parties are brought here, and we 
are glad that in doing so we do no harm to the plaintiff in 
error, inasmuch as if the two had been properly before us in 
separate writs of error, we should have had but little dif- 
ficulty in affirming the judgment, on the ground, too, on 
which the court below rested it—that. the title passed to 
the bank to secure the debt, and as it passed for that pur- 
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pose, the bank might acquire it to hold until the debt was 
paid. But be that as it may, the writ of error must go 
out. 

In conclusion we desire to repeat that we know of no 
law which authorizes this bill of exceptions. (See Code, 
§4250 e¢ seg.) That we regard the principle applied of the 
utmost importance; that a smooth, clear record, and 
statement of errors and evidence bearing on one case be- 
tween one plaintiff, or set of plaintiffs, in the same right, 
and one defendant, orset of defendants, in the same right, 
are essential to correct adjudications of legal questions 
here, and therefore we feel it our duty to dismiss this 
writ of error. If counsel have a number of cases between 
different parties involving the same questions of law and 
fact, there is no difficulty in having the controlling princi- 
ples settled here in one case by having a consent order 
passed, that all others shall abide the determination of 
the one brought here. There is no other legal mode 
known to us of settling two or more cases dependent on 
the application of legal principles to the same facts. If 
the facts and issues necessarily applicable to one differ 
from those applicable to others,each must be settled alone. 

In what has been said above, we wish to add that noth- 
ing has been intended to reflect, either upon the able 
counsel who solicited the orders on which the two cases 
were brought here as one, or upon the ‘careful and com- 
petent judge who passed them. No doubt that the 
former advised and requested the course pursued to save 
costs and labor, and the latter granted the order, because 
the two cases, as adjudicated by him, were controlled by 
the one question, had the title passed out of Bones in his 
life-time, so as to defeat both dower and rent? But we 
have shown, we think, that many other points, not ap- 
plicable to both, but confined to one, are in the bill of ex- 
ceptions and the record, that the parties and the suits, 
from beginning to end, are dissimilar, and that principles 
involving the mode of bringing cases to this court, and 
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thus of giving it jurisdiction to try them, affecting 
the fees of some of the officers of this court, as well as 
the extension of the state library, are at issue, and there- 
fore a sense of duty constrains us to dismiss the writ of 
error. 

It is true, as has been suggested since this judgment 
was pronounced, that after this court has got jurisdiction 
by several and separate bills of exceptions, it has consoli- 
dated and tried cases together, as in 64 Ga., 18; but 
that is altogether a different matter, and does not affect 
either the jurisdiction of this court, or the rights of its 
officers, or of the public, but its own convenience only. 

To us the path of duty is plain, and we must follow it 
in this case. 

Let the writ or error be dismissed, and the judgment of 
the superior court stand affirmed. 


GUILL ef al. vs. NORTHERN ¢f¢ al. 


. Where a deed, which conveyed land to the wife of the grantor for 
her use for life, provided that it should be used by the grantor’s 
children, together with his wife,as a home, and at her death be divided 
among them,with power in the wife ‘‘at any time in her discretion to 
sell and convey the said property by deed, provided the proceeds 
of such sale are invested in other real estate for the uses expressed,” 
a bona fide purchaser from the wife would acquire a good title, and 
would not be bound to see to the application of the proceeds. 

. Though taken alone a clause in a charge may be objectionable, yet 
if, when taken in connection with its context, it is fair and proper, 
it will not be cause for a new trial. 

(a.) One who receives money bya duly constituted agent, or who 
ratifies such receipt by one who acts for her, is bound by such pay- 
ment as though made to herself. 


Trusts. Title. _Vendorand Purchaser. Before Judge 
POTTLE. Hancock Superior Court. April Term, 1881. 


Reported in the decision. 
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SEABORN REESE, for plaintiffs in error. 


J. T. Jorpan; C. W. DuBosE, for defendants. 


CRAWFORD, Justice. 


This was an action of ejectment brought by Mrs. Nancy 
H. Guill, for herself and as the next friend of her minor 
children, to recover a house and lot in the town of Sparta, 
which she on the fourth day of February, 1873, had con- 
veyed to William J. Northern, the defendant below and 
the defendant in error here. 

The deed by which she acquired title was from her 
husband, made in February, 1869, and recited that the 
property conveyed was for her sole and separate use dur- 
ing her life, and at her death to be divided between the 
children of Alexander Guill, the grantor; it being dis- 
tinctly understood between the parties, that the property 
conveyed should be occupied, used and enjoyed by their’ 
children, as well as the grantee, during her lifetime for a 
home. It further recited that the said Alexander Guill, 
the grantor, authorized and empowered the said Nancy, 
at any time in her discretion to sell and convey the said 
property by deed, provided the proceeds of such sale were 
invested in other real estate for the usesexpressed. Upon 
the foregoing statement of the recitals in the deed made 
to Nancy H. Guill, arise the questions of law made by 
record, which are as to the power vested in the wife to sell 
and convey this property, and the duty, if any, of the 
purchaser to see to the application of the purchase money. 

1. The. general rule is, that the obligation of the pur- 
chaser to see to the application of the purchase money 
depends upon the intention of the settlor at the time of 
the execution of the instrument; and this intention is to 
be obtained from the construction of the instrument under 
the circumstances existing at the time. 2 Perry on Trusts, 
Sol. 
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Taking this, then, to be a sound rule, and looking for the 
settlor’s meaning, we find that he authorized Mrs. Nancy 
H. Guill at any time in ker discretion to sell and convey 
the property, provided that the proceeds of the sale were 
re-invested in other real estate for the uses expressed. 

The only reasonable construction of which is, that he 
conveyed the property to his wife, to be used as a home 
for herself and her children during her life, with the priv- 
ilege, if in her discretion she saw fit at any time to ex- 
change it for another, she might do so, with the single 
limitation upon her right to sell, that the title to the other 
real estate should be subject to the same uses as that sold. 
The trust was in her, its execution was in fer discretion 
alone, the proceeds to be re-invested in another home by 
her, without a word indicating a duty upon the purchaser. 
Besides, the requirement is not that it shall be immedi- 
ately re-invested, nor, when done, in any particular home, 
but in other real estate. 

The doctrine as laid down by the English courts is, that 
where the objects of the trust are “mited and defined, so 
that the trustee has no other duty than to receive the 
money and immediately pay it over to one already desig- 
nated and capable to receive it, the purchaser is bound-to 
see it so paid, otherwise he is not. In this country this 
doctrine does not obtain except where there is fraud be- 
tween the trustee and purchaser, the general rule being, 
that the purchaser who, in good faith, pays the purchase 
money, is not bound to look to its application. Green- 
leaf’s Cruise on Real Property, m. p., 455, note 1. 

Chancellor Rutledge, in ruling a case precisely similar 
to the one at bar, as early as 1806, says that whatever 
may be the law of Great Britain on this subject, there 
are a variety of local circumstances which render it not 
only highly improper, but almost impracticable, that it 
should be adopted in this country. Dessasure Eq. Rep. 
355- 

Story in his Eq. Ju., 2 vol., §1134, asserts that where 
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the trusts are defined, but require time, deliberation and 
discretion, it seems that the purchaser is not bound to see 
to the due application of the purchase money. 

Under the authorities and the facts of this case, we can- 
not hold, that because the children were entitled to a 
home in the property before it was sold, that the land is 
chargeable therewith in the hands of the purchaser, nor 
that he was bound under the ample power of sale given 
to the grantee, to see to the application of the purchase 
money. 

2. The only remaining question not growing out of the 
preceding one, arises on the following charge of the court: 
“The recital in the deed that the purchase money was 
received by Mrs. Guill binds her (and she is estopped from 
denying it)if you believe she knew of the contents of the 
deed. If the deed was signed by her and was put upon 
record, this is presumptive evidence of her knowledge of 
the contents. This presumption is strong or weak accord- 
ing to the circumstances in proof before you.” The error 
complained of is that the judge instructed the jury, that 
Mrs. Guill was estopped from denying the recital in the 
deed, that she had received the purchase money for the 
land. , If this were taken by itself, and was the proper con- 
struction of the charge, it would undoubtedly be errone- 
ous, and especially so if it denied to Mrs. Guill the right 
to enquire into the consideration for which the deed was 
given, but the judge was not dealing with it in that respect. 
It was not a disputed fact in the case whether Northern, 
the purchaser, had or had not paid the purchase money; 
but the issue was whether Guill himself had not received 
it as the agent of Mrs. Guill. When taken therefore in 
connection with its context, it will clearly appear that it 
was not in violation of section 2690 of the Code. He 
says: “If you believe from the evidence that at the time 
there was no express authority given Mr. Guill by his wife 
to act for her, yet if you believe that such authority can 
be reasonably implied, from the facts and circumstances 
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of the case, agency is shown, or if no such authority at 
first, if she afterwards ratified his act, such ratification 
binds her. The recital in the deed that the purchase money 
was received by Mrs, Guill binds her,” etc. It is thusthat 
the objectionable part of the charge comes in, and was 
evidently intended to instruct the jury that she could not 
deny receiving the money if Ae received it as her agent, 
the question being not whether it was received, but was 
it received by him for her. Looking at it, therefore, in the 
light of the evidence, it was not in violation of the stat- 
ute. After a thorough review of the authorities, and an 
application of the same to the facts of this case, we are 
of the opinion that the judgment of the court below was 
right and must be affirmed. 
Judgment affirmed. 


WARE vs. THE STATE OF GEORGIA. 


1. To sustain the defense of a/zéz, as such, the range of evidence in 
respect to time and place should be such as to exclude the possi- 
bility of the defendant’s presence at the scene of the crime at the 
time of its commission, and the ous is on the defendant to sustain 
his plea. . 

(a.) Although evidence may fall short of establishing the plea of 
alibi, as such, yet it may be considered by the jury with the en- 
tire evidence in determining whether a reasonable doubt of de- 
fendant’s guilt has been raised. 

2. The evidence showed that late in the evening, near dark, a girl 
twelve years of age was passing along a by-way going to the 
house of a neighbor; that the defendant,a grown man and a 
stranger, rushed out of the woods on the roadside, seized and 
squeezed her hand, clasped her in his arms, and was bearing her 
to the woods, saying that he was going to “take her off,” and, upon 
her crying, that he was going to take her off and kill her; that 

upon her threatening him with her father, he put her down and 

ran: 

Held, that the facts warranted a verdict of assault with intent to 
rape. The intent could be inferred from the actions of the defend- 
ant. 
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Criminal Law. Adi. New Trial. Before Judge UN- 
DERWOOD. Floyd Superior Court. March Term, 1881. 









Reported in the decision. 


J. H. REESE; ForsytH & HOSKINSON, for plaintiff 
in error. 






J. 1. WRIGHT, Solicitor General, by T. W. ALEXANDER, 
for the state. 






SPEER, Justice. 










The plaintiff in error was indicted and tried for the of- 
fense of assault with intentto commit arape. Underthe 
evidence and charge of the court, the jury found the de- 
fendant guilty, whereupon defendant made a motion for 
a new trial on the folllowing grounds: 

(1.) That the verdict is contrary to the evidence, and 
without evidence to support it. 

(2.) That said verdict is decidedly against the weight of 
evidence. 

(3.) The court erred in charging the jury “that when a 
defendant undertook to set up an a/idzin his defense, the 
burthen of proof is upon him to do it, and he must show 
such a state of facts by the testimony as will make it cer- 
tain that he was elsewhere, and that it was impossible for 
him to have been there at the time and place when it is 
alleged the offense was occurring. To make it available, 
it must becertain in point of time. You will ascertain 
the time in the evening the act was committed, and ascer- 
} tain where John Ware was at that time ; and when you 
| come to set up an a/ibi, for the alibi to be available to 
if him, it must appear certainly where he was, and that he 
i was not ata place where he could have committed the 
| act, but was elsewhere. But, if, on account of the uncer- 
t tainty of time given by his own witnesses, it is not made 
} certain that he was elsewhere, the a/zdz will not be avail- 
able.” 
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(4.) That said verdict is contrary to law. 

The court overruled the motion for a new trial, and de- 
fendant below excepted. 

1. The main point pressed on the argument here was 
the alleged error in the charge of the court as excepted 
to. “Alibi is a defense that involves the impossibility of 
the person’s presence at the scene of the offense at the 
time of its commission, and the range of the evidence in 
respect to time and place must be such as reasonably to 
exclude the possibility of presence.” Yohnson vs. The 
State, 59 Ga., 142 ; Goldsmith vs. The State, 63 Ga., 88. 

The evidence must show the defendant on trial at the 
time of the commission of the offense was at another 
place, and was not, therefore, at the place where the offense 
was perpetrated. _ And this fact must be established with 
certainty. The proof must show (to the satisfaction of 
the jury) that it was impossible for the accused to be at 
the time and place where the offense was perpetrated. If 
it fails in this, the a/2b2 as a defense per se fails. Not only 
must the proof show the accused was at a different place 
from the scene of the offense, but it is equally essential 
that at the time of the alleged offense it must appear the 
accused was at a different place from the place where 
the offense occurred. We think the court designed, and 
did give in charge in his instruction, the rule above set 
forth, We do not mean to say,if the 2/27 should fail to be 
established with the certainty the law requires, that the 
proof submitted on this point may not be considered by 
the jury in connection with the other evidence, so as to 
raise reasonable doubts as to the guilt of the accused. 
And as there is no complaint that the court did not in- 
struct the jury as to the law of reasonable doubts, we 
must presume this was done, and if so, then the defend- 
ant had the full benefit of the law, and we find no error 
that entitles him to a new trial on this ground of error. 

2. It is further claimed that the verdict is not sustained 
by the evidence, as there was no sufficient proof of an 
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intent to commit a rape. The little girl, the subject of 
this assault, was in a by-way on her way toa neighbor’s 
house; the shades of evening were gathering. Sud- 
denly, without notice, the defendant rushes from the 
woods on the roadside, demands to know her name and 
business, takes hold of her hand, squeezcs it, clasps his 
arms around her waist, raises her from the ground, and is 
bearing her to the edge of the woods, threatening her life 
to paralyze her with fear, and when in her cries and tears 
she threatens him with her father, he suddenly drops her 
on the ground and flees. What other motive could he 
have had? She was unknown to him. She was an un- 
protected child, about twelve years of age. The fiendish 
flame of lust. alone could impel him to such acts. In seek- 
ing the motives of human conduct, the jury need not stop 
where the proof ceases; inferences and deductions from 
human conduct are proper to be considered where they 


flow naturally from the facts proved. And such conduct 
as this points with reasonable, if not with unerring, cer- 
tainty to the lawless intent he had in view. 

Let the judgment below be affirmed. 


SPARROW vs. PATE & BROTHER. 


1. Where a judge fro hac vice presided, and upon counsel moving 
for a new trial, and in contemplation of an adjournment of the 
court, passed an order allowing a certain time in which to prepare 
a brief of evidence,and providing that the motion for new trial should 
be heard at the specified time, as though in term time, nevertheless 
if the appointed day arrived, and the motion was heard before the 
adjournment of the term, the law of the term and not of vacation 
applied ; and the bill of exceptions to the grant of a new trial need 
not have been tendered within thirty days from the decision, but 
was in time if tendered within sixty days from the decision, and 
thirty days from the end of the term. 

2. The verdict in this case was contrary to the evidence, and a new 
trial was properly granted. 

(a.) An owner of cotton left it with a warehouseman for salesleaving 
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also the warehouse receipt, on presentation of which alone the 
cotton was deliverable; the agent of certain cotton buyers con. 
tracted for the purchase of the cotton, indorsed on the receipt the 
price and his initials, and returned it to the warehouseman for the 
purpose of collecting the purchase price from the buyers. The 
warehouseman would not have delivered the cotton until paid for. 
Before presentation of the receipt the warehouse, with the cotton still 
in it, burned: 5 
- Held, that the title had not passed to the purchasers. Code, §1593. 


Practice in the Supreme Court. New Trial. Sales. 


Before JOHN F. DELACcY, Esq., Judge pro hac vice. Pu- 
laski Superior Court. November Adjourned Term, 1880. 


Reported in the decision. 


R. M. HODGE, by JACKSON & LUMPKIN, for plaintiff 
in error. 


KIBBEE & MARTIN, for defendants. 
SPEER, Justice. 


1. When this case was called, counsel for defendant in 
error moved to dismiss the same upon the ground that 
the bill of exceptions had not been certified within thirty 
days from the date of the judgment complained of. 

In looking into the record, we find that this cause was 
tried before J. F. DeLacy, Esq., judge pro hac vice, the 
presiding judge being disqualified,and that during the term, 
to-wit, on the 21st day of January, 1881, the judge pro 
hac, by an order, gave time to the parties to prepare and 
agree upon the brief of testimony, until the 15th day of 
February thereafter, and ordered that the motion for new 


trial be then and there heard, as though the same was in 
term. On that day the cause was heard and the motion for 


new trial wasallowed. It further appears that said term of 
the court adjourned on the 2d day of April, 1881, the 
same sitting as the Ndvember adjourned term, 1880. 
The bill of exceptions was certified by the judge on the 
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7th day of April, 1881, within sixty days from the deci- 
sion complained of, and less than thirty days from the 
final adjournment of the court. This being the state of 
facts, our judgment is that the bill of exceptions was cer- 
tified in time, and the motion to dismiss is therefore over- 
ruled. 

2. This was a suit in favor of the plaintiff in error 
against the defendants to recover the price of a bale of 
cotton, which he alleged he had sold to them through 
their agent, McKinney. It appears from the record that 
McKinney was acting as agent for the defendants in error 
in the purchase of cotton; that the bale of cotton was 
stored in the warehouse of Bozeman, and that the cotton 
receipt was left with him by plaintiff in error for sale ; 
that late in the afternoon of the 22d of October, 187¢, 
the cotton was examined by McKinney, and he contract- 
ed with Bozeman to purchase the same at the price of 
ten and one-fourth cents per pound; that McKinney 
placed upon the cotton receipt the initial letters of his 
name, and returned the same to Bozeman that payment 
might be received of the defendants in error; that be- 
fore said receipt was presented to defendants for payment, 
on the next day, the cotton with the warehouse was con- 
sumed by fire. When a demand was made some time there- 
after for payment, defendants refused to pay; whereupon 
suit was brought in the county court of said county, and by 
appeal the same was taken to the superior court. When 
the case was called in the superior court, the presiding 
judge being disqualified from presiding in said cause, John 
F. DeLacy, Esq.,an attorney, was selected to preside in 
said trial. 

The defendants filed various pleas to said suit, and on 
the issues thus-made a verdict was returned in favor of 
the plaintiff below. 

On a motion for a new trial, the verdict was set aside 
and a new trial ordered by the judge who presided in the 
cause; whereupon defendant below excepted and assigned 
the same as error. 
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In looking through this record to determine whether 
there has been such an abuse of discretion upon the part 
of the judge presiding in setting aside this verdict and 
granting a new trial as will require the interference of this 
court, we are forced to the conclusion that under the evi- 
dence submitted there was not only no abuse of discre- 
tion, but, on the other hand, the verdict was. contrary to 
law and evidence, and should have been set aside. Apart 
from the plea in bar as set up in the arbitration and 
award, §1593 of the Code declares “that cotton, corn, 
rice and other produce sold by planters and commission 
merchants on cash sale, shall not be considered as the 
property of the buyer or the ownership given up, until 
the same shall be fully paid for, although it may have been 
delivered into the possession of the buyer.” It is true, in 
this case there may have been a bargain made to purchase 
this cotton, the price may have been agreed upon, “but 
until the same ‘shall be fully paid for” the law declares 
the title shall not pass, even though there may have been 
an actual delivery. There is no evidence of delivery in 
this case, and the warehouseman testified he would not 
have delivered it until the money was paid. It might be 
gravely doubted whether under the law of sales of per- 
sonalty (other than the produce mentioned in the statute) 
this would have been a good sale and delivery under the 
facts of this case, but for cotton sold on a cash basis the 
law imperatively requires that payment must be made in 
full before the title passes; and if the title did not pass 
before it was burned, the loss must fall on the alleged 
vendor. After allthat passed between Bozeman and Mc- 
Kinney, the parties to the bargain, plaintiff might have 
at any time before the money was paid repudiated the 
bargain and reclaimed his cotton, and if he could have 
done this,he clearly has no right to recover of the defend- 
ants in error for property, when under the law it belonged 
to him at the time it was destroyed. 

Let the judgment of the court below setting aside the 
verdict and granting a new trial be affirmed. 
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. Service of process by leaving a copy at the most notorious place of 
abode of the defendant is good, though at the time he may be ab- 
sent,and, by reason of his wife being illiterate, he may have no ac- 
tual notice until after judgment. A judgment so rendered cannot 
be set aside by bill in equity on the ground of want of proper ser- 
vice. 

. If a defendant against whom a f. fa. is proceeding has a counter 
fi. fa. against the plaintiff, and the latter is insolvent, equity will 
decree a set-off of defendant’s 7. fa. from that of the plaintiff. 


Equity. Judgments. Service. Before Judge LAWSON. 
Putnam Superior Court. March Term, 1881. 


Reported in the decision. 


JAMES S. TURNER; S. A. REID, for plaintiff in error. 


W. T. JENKINS; HARRISON & PEEPLES, for defendant. 


CRAWFORD, Justice. 


The facts necessary to a proper understanding of this 
case are, that the plaintiff in error had a judgment and 
execution against the defendant in error, that the defend- 
ant in error also had a judgment and _ execution 
against him. When the plaintiff in error levied his 
execution, the defendant in error filed a bill alleging 
the fact of her having a judgment against the plaintiff in 
fi. fa., which he refused to allow to have set off against 
his own, that he was wholly insolvent, and prayed that 
the said levy be suspended, the 7. fa. restrained from pro- 
ceeding, and that the judgments be set off against each 
other as far as the amounts would allow. 

The plaintiff in error filed an answer in the nature of a 
cross-bill,in which he set up matters that went behind the 
judgment of the defendant in error, and prayed that the 
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said judgment be set aside and his 7. fa. allowed to pro- 
ceed. The matters involved were submitted to the judge 
without a jury, who, upon the law and evidence, ordered 
and decreed that the judgments be set off against each 
other, accordjng to their respective amounts. To this 
judgment of the court the plaintiff in error excepts. 

The single legal question for our decision is, whether a 
defendant in fi. fa. can set aside a judgment upon the 
ground that he was absent in another county when the 
summons was left with his wife at his most notorious 
place of abode, she being an illiterate person, and he 
thereby failed to have any actual notice of the pendency 
of the suit until after the judgment, and was thus pre- 
vented from setting up defences which he considered suf- 
ficient to defeat the recovery. 

Such service is authorized by the statute, and gives the 
court jurisdiction of the person. Whatsoever, therefore, 
he might have pleaded by way.of defense to the merits, 
and failed to plead, is concluded against him. That the 
subject matter of the claim may have been set up before 
that time as against his, and then withdrawn before adju- 
dication thereon, would not change the legal right to 
bring a subsequent suit therefor. 

The judgments are conclusive of the just indebtedness 
of these parties to each other, and to allow an insolvent 
plaintiff in fi. fa. to force by levy and sale the collection 
of his fi. fa., leaving the defendant remediless to enforce - 
hers, would be illegal, as well as contrary to equity and 
good conscience, and should not therefore be allowed. 

Judgment affirmed. 
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BOOTEN e¢ al vs. THE BANK OF THE EMPIRE STATE, 
for use. 


. Where an appeal was entered in due time by an agent under writ- 
ten authority, but such authority was not filed because it was lost, 
and subsequently the appellant ratified the action, the appeal will 
not be dismissed. Irregularities in appeals are curable. 

. If a security on an appeal bond becomes insolvent after appeal, 
reasonable time should be given to furnish new security. 


Appeals. Principaland Agent. Principal and Surety. 
Before Judge BROWN. Floyd Superior Court. March 
Adjourned Term, 1881. 


The Bank of the Empire State, for use, sued Booten e¢ 
a/. in acounty court, and recovered a verdict against them. 
Sheibley, as agent for the defendants, entered an appeal. 
He had the written authority of Booten to do so, but lost 
it within a few days after its receipt, and before filing. 
At a subsequent term of court, and before trial, Sheibley 
filed in the clerk's office a written ratification by Booten 
of his action in entering the appeal. Between the time 
of entering the appeal and the trial, Sheibley, who was 
also the security on the appeal bond, became insolvent. 
On the trial, plaintiff moved to dismiss the appeal. 
One of counsel whose name appeared for Booten 
_ had notice of the intention to move to dismiss the 

appeal, but other counsel were subsequently employed, 
and neither he, Sheibley, nor Booten knew of the inten- 
tion to make such motion. Counsel for Booten asked for 
a few days in which to give additional security. Time was 
refused, and the appeal was dismissed. Defendant ex- 
cepted. 


C. ROWELL; JOEL BRANHAM, for plaintiffs in error. 


DABNEY & FOUCHE, for defendant. 
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JACKSON, Chief Justice. 


1. We think upon the case made in this record that the 
court erred in dismissing the appeal. The motion to dis- 
miss is grounded on two positions: first, that no authority 
was given to the agent to enter the appeal; and secondly, 
that the surety had failed and become bankrupt and in- 
solvent. 

There seems to be no doubt that the appeal bond was 
made in due time and executed by Sheibley, as agent for 
the principal debtor, and that he also signed it as surety. 
He swears that he had written authority from his princi- 
pal, and was managing the case in his absence for him. 
That written authority was lost, and this will account for 
its not being filed. In view of the liberal policy of the 
law as uniformly ruled by this court on the subject of 
appeals, and of the subsequent ratification by the princi- 
pal of the act of the agent, we think that the better rul- 
ing is to let the appeal stand and to try the case on its 
merits, so far as this point is concerned. Irregularities in 
matters of appeal are curable. 63 Ga., 496, 607. 

2. The other point was perhaps good ground to dismiss 
the appeal without amendment, though Judge Benning 
doubted that ; but the appellant asked leave to amend by 
having time to give new and good security. The former 
surety failed after the appeal was entered, and the appli- 
cation for a few days to supply his place, in view of all the 
facts, should have been granted. 18 Ga., 371; 19 Jd. 573. 

It is to be noted that when this case was here before, 
the general doctrine in respect to the liberal policy of our 
law touching appeals was approved, and thé’case was sent 
back because the ex parte affidavit of Sheibley, the agent, 
was heard on the motion, this court then ruling that the 
other side ought to have had opportunity to cross-exam- 
ine him; but this court then expressly ruled that it did 
not direct that the appeal be dismissed. On the contrary, 
the intimation is strong that if his testimony showed that 
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the appeal was in time and that he had the written au- 
thority 7# time to enter the appeal, it ought not to be dis- 
missed. 

See cited by plaintiff in error. 1 Kelly, 278-9; 2 /0., 
236; 6 Ga., 94,99; 10 /6., 414; 11 1b., 39; 15, 20., 110; 
18 16., 471; 20 1b., 69, 773; 22 1b., 621; 30 Jb., 328; 31 Jb, 


357 358,359; 38 /0., 222; 59 16., 103, 558. 
Judgment reversed. 


PARAMORE vs. FITZGERALD ef ad. 


A bill charged that an execution was about to be enforced by levy on 
the property of a debtor; that he induced complainant to pur- 
chase the f. fa., promising to deliver to the latter enough of his 
crops to pay the debt; that the debtor died, and without any ad- 
ministration, the defendants combined together to defraud com- 
plainant, and took possession of the crop (stating what was taken 
by each) and appropriated it to their own use, refusing to account 
for the same or pay the debts of the estate, rendering the estate 
insolvent ; that he had been delayed in levying by the promise of 
one of the defendants, then in possession of the crop, to comply 
with the contract of the debtor, but that this had not been done. 
The prayer was for an account and settlement: 

Held, that there was a complete common law remedy, and the bill was 
demurrable. 


Equity. Damages. Debtor and Creditor. Before Judge 
Crisp. Stewart Superior Court. April Term, 1881. 


Reported in the decision. 


D. H. BURTS; JNO. PEABODY, by brief, for plaintiff 
in error. 

W. H. HARRISON & BrRo.; J. L. WIMBERLY; W. A. 
LITTLE, for defendants. 


CRAWFORD, Justice. 


W. E. Paramore filed a bill in equity against W. W. 
Fitzgerald, Thomas J. Salter and Edward Salter. alleging 
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that in January, 1873, at the instance of one Thomas L. 
Salter, he bought an execution which was about to be 
levied upon, and to sell his (the said Thomas L. Salter’s) 
land. The said Salter promised and agreed that if he,the 
said Paramore, would do so, that he would deliver to him 
enough of his crop to pay the said debt. In August 
thereafter the said Salter died, and that after his death 
the defendants combined and confederated together to 
defraud him out of the collection of his debt, and took 
possession of, and appropriated to their own use without 
authority, the entire crop, and refused to pay his execu- 
tion or to deliver up the cotton, but claimed the same, 
amounting to forty bales as their own, converting it to 
their own use, to his damage two thousand dollars, for 
which amount he prays that they may account and be de- 
creed to pay. 

By amendment he further alleged that he did not levy 
his fi. fa., because the said Thomas J Salter, who was in 
possession of the estate, said that he would comply with 
the contract of the said Thomas L. Salter. But instead 
thereof, Fitzgerald, one of the defendants, had received 
and appropriated sixteen bales of the said cotton crop of 
the value of $900.00, Thomas J. Salter fifteen, of the 
value of $800.00, and Edward Salter eight, of the value 
of $400.00. All of which was wrongfully taken without 
administration, and for which they refused to account, or 
pay on the debts of the deceased, thereby rendering the 
estate insolvent, and for which complainant prays that 
each one may be made to account. 

To this bill a demurrer was filed for the want of equity, 
' and because the complainant had an adequate and com- 
plete remedy at common law. The demurrer was sus- 
tained, the bill dismissed, and complainant excepted. 

This bill sets out no facts which would give the com- 
plainant the right to any equitable relief. It seeks to get 
a court of equity to make the defendants, who are charged 
with taking certain cotton, which the owner whilst in life 
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had promised when made to deliver to the complainant in 
payment of an execution which he had taken up at his 
request, account for the said cotton. There was no spe- 
cific lien on the cotton other than that which the judg- 
ment fixed. There was no special equity putting com- 
plainant’s fi. fa. over claims of equal and higher digri-y 
after the death of Thomas L. Salter. 

To entertain this bill and allow a decree as prayed, 
would be to recognize an equitable right in this complain- 
ant to recover for Ats own use the value of the cotton he 
alleges to have been converted, to the prejudice of the 
rights of all other creditors and the family of the deceased, 
without information as to the priorities of the respective 
claims. An |, besides this, isthe fact shown by his amend- 
ment that he needs no discovery of the defendants, as he 
sets out precisely what each one has, and thereby shows 
that he has a full, adequate and complete remedy at com- 


mon law. Equity will not take cognizance of a plain, 
legal right. 
Judgment affirmed. 


OXFORD ws. FORD. 


Where a sale of land was made on installments with the condition 
that if the first installment was not paid the purchaser should 
pay a stipulated amount as rent, such contract alone did not create 
the relation of landlord and tenant prior to failure to pay the in- 
stallment, and give the vendor the right to distrain for rent before 
the agreed time, on the ground that the purchaser was removing 
the crop from the land. 

(a.) If the purchaser notified the vendor that he could not comply 
with his contract of purchase, and that he would have to return the 
land, and thus caused the relation of landlord and tenant to arise, 
still to authorize a distress warrant on account of removal of crops, 
it must have occurred after such change took place. 


Distress Warrant. Landlord and Tenant. Contracts. 
Sales. Before Judge Hoop. Terrell Superior Court. 
May Term, 1881. 
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Reported in the decision. 


L. C. Hovt, by brief, for plaintiff in error. 


_ GuERRY & PARKS, for defendant. 


CRAWFORD, Justice. 


This suit arose on a distress warrant, sued out by the 
plaintiff in error beforé the debt was due, charging the 
defendant with removing and seeking to remove his crop 
from the premises. A counter-affidavit was filed denying 
that the debt was due, or that the defendant was re- 
moving, or seeking to remove, the crops from the prem- 
ises. 

The case was decided on an agreed statement of facts, 
which were: That the plaintiff had contracted to sell the 
defendant the land upon which the crop was raised, and 
if the defendant should fail to pay the first installment, 
which fell due on November Ist, 1880, that then he was 
to pay 2,000 pounds of lint cotton for rent. That the 
defendant had removed the greater portion of his cotton 
when the plaintiff saw him on Saturday before the dis- 
tress warrant was issued on Monday, and asked him what 
he was going to do about the land, to which he replied 
that he did not know, but would tell him the next day. 
In the evening of that day, the same being Sunday, he 
notified him that he would not take the place, and that 
the plaintiff would have to take it back. On the follow- 
ing morning the distress warrant was sued out. It was 
also further agreed that the defendant did not remove, 
and was not seeking to remove,his crop from the premises 
from the time of the notice on Sunday evening up to the 
time on Monday morning when the distress warrant was 
sued out. 

- To authorize a distress warrant for rent before due, the 
tenant must be seeking to remove his goods from the 
premises. 

v 67—24 
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In this case, if the character of purchaser was changed 
at all into that of a tenant by the conversation between 
the parties on Sunday evening, then it is agreed that from 
that time to the suing out of the warrant no effort to re- 
move the cotton was made. If that conversation did not 
change the relation of the parties to each other, then the 
warrant was wholly unauthorized by law. 

Judgment affirmed. 


KELLY vs. MCGEHEE, administratrix, ef a/. 


. Since the act of September 28th, 1881, (Pam. p. 53.) if the record 
contains a duly authenticated brief of the evidence accompanying 
a motion for new trial, but the bill of exceptions fails to refer 
thereto, it may be amended by adding the necessary reference. 

. One question in a case being whether a guardian had unduly in- 
fluenced his ward upon arriving at age to sell him property, evi- 
dence as to the reason for the sale assigned by the ward after it was 
made, was not admissible in his own favor. 

. The charge of the court covered the requests so far as legal and 
authorized by the facts. 

. On exception to a master’s report, if the jury fails to pass on an 
issue, the determination of which is necessary to a proper adjudi- 
cation of the case, a new trial will be awarded. 


Practice in Supreme Court. Evidence. Charge of 
Court. Verdict. Practice in Superior Court. Before 
Judge SIMMONS. Bibb Superior Court. October Ad- 
journed Term, 1880. 


Reported in the decision. 
. 
WIITTLE & WHITTLE, for plaintiff in error. 


H. F. STROHECKER; WASHINGTON DESSAU, for de- 
fendants. 
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CRAWFORD, Justice. 


1. A motion was made to dismiss this case on the 
ground that the bill of exceptions contained no reference 
to the brief of evidence, the errors assigned being on a 
motion for a new trial. And the motion would have 
been granted under section 4253 of the Code and deci- 
sions of this court under it, but for the act of the 28th of 
September, 1881, pamphlet laws 1880-1, p. 53. In sec- 
tion three of that actit is enacted “that no writ of error 
shall be dismissed iri the supreme court of this state, 
when, by an amendment to the bill of exceptions, which 
is hereby declared to be lawful and allowable, any imper- 
fection or omission of necessary and proper allegations 
could be corrected from the record in the case.” The 
bill of exceptions here can be amended by referring to 
the record, which shows a brief of evidence approved by 
the court in this case. Therefore the case will not be dis- 
missed. 

2, 3, 4. Kelly, the plaintiff in error, was the ward of 
one William McGehee, the intestate of Eliza McGehee, 
the defendant in error. 

Kelly reached his majority in October, 1873. His es- 
tate consisted of a house and lot near the city of Macon 
and the rents due therefrom. 

Four months after his arrival at age in February, 1874, 
he sold his house and lot to McGehee, his guardian, for 
$700.00. 

McGeliee had no settlement with him as to his guar- 
dianship, nor did he pay over to him anything due from 
the rents. . 

In 1877 Kelly filed a bill against McGehee and his wife 
to recover the property sold, and for an account of the 
said McGehee as to the management of his estate. 

He alleged his youth and inexperience in business, that 
he was induced to come to the city of Macon by his said 
guardian, and being there without money or friends, after 
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much persuasion, being unacquainted with the value of 
his property, and his guardian giving him no informa- 
tion as to his affairs, proposed to buy his house and lot, 
which he sold to him at $800.00, though he only paid 
him $700.00 therefor. That the property at that time 
was worth $2,c00.00. 

_ McGehee died before answering the bill, and his wife 
having been appointed administratrix answered both as 
administratrix and individually. She admitted the guar- 
dianship as charged, and the original ownership of the 
land in Kelly, as also the sale to McGehee, but denied 
any and all undue influence or fraud by McGehee in pur- 
chasing the land. She further admitted that there were 
rents due, and offered to pay them. 

The case was referred to a master to pass on the law 
and facts. 

His report was substantially, 1st. That McGehee, the 
guardian, though appointed in 1867, received no rents 
until June, 1870, and that from thence forward to Febru- 
ary, 1874, he was indebted to his ward, after deducting 
credits, $585.20. 2d. That McGehee bought the house 
and lot for $700.00. 3d. That when Perry sold the 
property to McGehee there was no such relation of trus- 
tee and cestui que trust existing between the parties as to 
prevent McGehee from dealing with his former ward, not- 
withstanding the fact that no final settlement had been 
made; that while McGehee was liable to account for all 
his property, yet when Kelly attained his majority he was 
suit juris and free to act for himself. Such a purchase as 
this would not be illegal unless it was shown that the 
guardian, by reason of his former relation, or from any 
other cause, exercised an undue influence over the ward 
and perpetrated a fraud upon him. 

Exceptions-were filed to the report of the master and 
upon them the case was sent toa jury. Upon the trial 
thereof all the findings of the master, which were passed 
upon at all, were sustained. The complainant made a 





SEPTEMBER TERM, 1881. 367 
Kelly vs. McGehee, administratrix, e¢ a/. 


motion for a new trial, which was refused and he except- 
ed. The only grounds of the motion which we oom 
necessary to a proper decision of this case are: 

(1.) That the court rejected the testimony of W. G. 
Johnson as to the reason Kelly gave for refusing to ac- 
cept $950.00 from said Johnson, and yet took $700.00 
from McGehee,—the reason Kelly gave being that he 
thought he could sell only to his guardian. 

(1.) We think that this testimony was properly excluded, 
because Johnson was Kelly’s witness, and this was an ef. 
fort by Kelly to introduce by his own witness his own 
sayings, where he was himself a competent witness and 
had been sworn in the case. 

(2.) Because the court did not charge as requested oy 
complainant’s counsel. 

2. An examination of the judge’s written charge, which 
accompanies the record, will show that the substance of 
these requests,*though less pointedly given, are covered 
in so far as they are applicable to the facts submitted to 
the jury. 

(3.) Because the jury failed to pass on the exception to 
the 8th finding, which is set out in full in this opinion as 
the third. 

3. In the view which we take of this case, the failure to 
pass on this exception was error. It was the main ques- 
tion and the turning point of the case. The judge 
charged at length upon it, instructing the jury that it was 
a mixed question of law and fact, and how they were to 
apply the law thereto, Indeed, the whole question -in- 
volved after the amount was fixed, was whether the rela- 
tions existing between these parties were such as to make 
the ward look to the guardian for proper information, ad- 
vice and counsel as to the sale of this property. Whether 
he withheld any information which good faith required 
that he should have given as to its value or otherwise. 
That the ward was free to act for himself is true, and 
that the guardian and ward may deal with each other is 





368 SUPREME COURT OF GEORGIA. 


Brady, guardian, vs. Brady, trustee, ef ad. 


alsotrue: but it must be with the utmost fairness and frank- 
ness on the part of the guardian, disclosing everything 
which good conscience requires, and concealing nothing 
by which he is to be benefited. 

We think, therefore, that a new trial should have been 
allowed. 

Judgment reversed. 


BRADY, guardian, vs. BRADY, trustee, e7 ad. 


. While it might be more regular for the husband as head of the 
family to interpose a claim to a levy on a homestead for his debts, 
yet the wife has sufficient interest to support a claim by her. 

. Although an exemption in bankruptcy vests no title in the family of 
the debtor, yet if properly supplemented by setting it apart under 
state laws, it may become material. 

. Where the division of the estate of a decedent was by agreement 
submitted to arbitrators, whose finding should vest a fee simple 
title to the lands assigned, and they set apart certain land to one of 
the distributees, and returned as part of the assets of the estate a 
debt due by him (part of which was incurred before the death of 
the intestate), such debt was neither legally nor equitably for pur- 
chase money so as to take precedence of a homestead in the land, 

. Where, upon application for a homestead under the constitution of 
1868, the ordinary fixed a time and place for passing upon the same, 
and on that day he was absent from the county, and no provision 
for a continuance was made, he could not subsequently, without 
further notice or order, approve the application and grant the home- 
Stead. 


Homestead. Claims. Husband and Wife. Evidence. 
Bankruptcy. Arbitrament and Award. Jurisdiction. 
Ordinary. Before Judge CRIsP. Sumter Superior Court. 
October Adjourned Term, 1880. 


Reported in the decision. 


GUERRY & SON, for plaintiff in error. 
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HAWKINS & HAWKINS; ALLEN Fort, for defend- 
ants. 


SPEER, Justice. 


Wright Brady, Sr., of Sumter county, died intestate in 
1871. His widow, Jane Brady, took out temporary let- 
ters upon his estate and proceeded to administer. The — 
intestate left as his heirs at law Jane Brady, his widow, 
and five children, to-wit: Wright Brady, Jr., Lou Pryor, 
(formerly Brady), Albert Brady, Charles Brady and Katie 
Brady, the last three minors. 

In 1872 Wright Brady, Jr., one of the heirs, filed a bill 
against the administratrix, alleging acts illegal and destruc- 
tive of the estate, and sought her removal. Pending the 
bill Jane Brady, for herself and as guardian for the three 
minors, Albert, Charles and Katie, the complainant in the 
bill, Wright Brady, Jr., and Mrs. Pryor, all entered into a 
submission by which they agreed to submit all the matters 
connected with the administration of said estate to three 
arbitrators chosen by themselves, including also the settle- 
ment and distribution of the estate of Wright Brady, Sr. 
In the submission it is recited: Whereas, the said parties 
(to the submission,) have, by themselves and attorneys at 
law, since the filing of the bill by Wright Brady, Jr., 
agreed upon a certain basis of settlement of said matters 
in controversy, and for the distribution and settlement of 
the estate of said Wright Brady, deceased, and which is 
in pursuance of the orally expressed wishes of the said 
Wright Brady, deceased, while in life. The stipulations 
and import of which are as follows: 

Mrs. Brady relinquishes her right to dower and 
twelve months’ support for herself and children, and in 
consideration thereof all of said parties mutually agree to 
submit the division and settlement of the estate, to arbi- 
trators, and for this purpose select Hooks, Glover and 
Burwick as arbitrators of said estate, to be divided and 
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settled on the following basis, which is also in accordance 
with the said orally expressed wishes of said Wright Brady, 
ideceased : 

ist. Wright Brady, Jr., is to have the settlement of 
land whereon he now lives, consisting of two lots, 218 and 
225, containing 405 acres. 

2d. Lou Pryor, wife of Wm. Pryor, is to have the set- 
tlement on which they now live, being lots 217 and 250, 
containing 405 acres. 

3d. Albert Brady is to have lot number 216, south half 
of 227, and 66 acres of lot 193, containing in all 369 3-4 
acres. 

4th. Katie Brady is to have lots nad and 253, contain- 
ing 405 acres. 

5th. Charles Brady is to have lots 220 and 223, dantaies 
ing 405 acres. 

6th. Mrs Jane Brady is to have home place, consisting 
of 150 acres of lot 190, the whole of lot 219, containing in 
all 355 acres, all of said lands situated, and parties residing 
in Sumter county, and the titles thereto to said parties to 
be in fee simple. 

7th. Further, said three minors, to-wit: Albert, Katie 
and Charley, each are to have out of said estate the sum 
of one thousand and fifty dollars to equalize advancement 
made to Wright Brady, Jr., and Mrs. Pryor by the intes- 
tate. Further, said minors are to have out of said estate 
each $500.00 for educational purposes, and Mrs. Jane Brady 
$150.00 to equalize her advancements; all the balance of 
said estate to be equally divided between the heirs of said 
estate. Further, said submission provides for asettlement 
of a lawsuit then pending, the heirs to be equally inter-: 
ested in said settlement. 

Further, the submission provides that by said award the 
respective tracts or parcels of land, as hereinbefore divided, 
shall be equalized in value among said heirs, except the 
land assigned tothe widow—the lands to those heirs more 
valuable to pay to the others less valuable the difference, 
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but the improvements that have been made by said Wright 
Brady, Jr., and Pryor, on their respective tracts not to be 
considered by said arbitrators in making said calculation. 

Further, said arbitrators are to proceed to the perform- 
ance of their duty under this submission. Provision is 
further made that the award of the arbitrators when ren- 
dered shall operate without deeds of conveyance to divest 
title in the estate of Wright Brady, deceased, and vest 
absolutely in fee simple the title to the lands awarded to 
each as fully as by a regular conveyance. 

It appears further that the arbitrators under said sub- 
mission met and awarded to Wright Brady, Jr., lots 218 
and 225, which were appraised, exclusive of improvements, 
at $2,420.00, he to have the fee simple title to the same. 

2d. To Mrs. Pryor lots 217 and 250, valued at $2,120 00, 
exclusive of improvements, in fee simple. 

3d. Albert Brady, lot 216, south half of 217, and 60% 
acres of lot 193, valued at $4,000.00. 

To Katie Brady, lots numbers 252 and 253, valued at 
$1,000.00. To Charles Brady, lots numbers 220 and 223, 
valued at $2,820.00. The whole valuation $12,360.00, and 
making an equal share $2,472.00. Further, they awarded 
Albert Brady should pay to Katie Brady $1,472.00; to 
Wright Brady, $52.00; to Lou Pryor, $4.00, making the 
sum of $1,528.00 to be paid by him. That Charles Brady 
pay to Lou Pryor, $348.00. -They awarded to Jane Brady 
lands assigned her in the submission in fee simple. 

The arbitrators further find that there is due the estate 
the sum of $10,634.28; among said debts so due is a note 
by Wright Brady, Jr., of $1,755:76. They further find there 
is due by the estate, including the $1,550.00 to be paid to 
minor distributees, $8,483.30, which leaves balance in hand 
of administratrix to be paid to distributees, the sum of 
$2,155.98, and award therefore to each distributee $359.33. 
They further award that these sums, thus awarded to 
Wright Brady, Jr., and Mrs. Pryor, shall be set off and 
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applied as credits on the amounts due by each to the 
estate. 

The award was duly signed by the arbitrators on 4th of 
September, 1872, and made the judgment of the court. 
Subsequently, on 4th of September, 1872, on a settlement 
of amounts which Wright Brady, Jr., owed the estate of 
the intestate,he gave his notes and mortgage deed to secure 
the same to Jane Brady, as guardian, for the minors Al- 
bert, Katie and Charles, in the sum of about three thousand 
dollars, with interest, anddue in three installments, on the 
two lots he had awarded him from the estate of his father. 
Subsequently the mortgage was foreclosed and a recovery 
had against said land for the sum of $2,268.00, principal, 
besides interest and cost. The mortgage fi. fa. was 
levied on said land, and a claim to the same interposed 
by Hattie L. Brady (wife of said Wright), and her three 
minor children. On a trial of said claim, under the evi- 
dence submitted and charge of the court, the property. 
was found not subject. Whereupon plaintiff in error 
made a motion for a new trial, on the various grounds as 
set forth in the record, and on the same being refused 
plaintiff excepted, and assigns the said refusal as error, 
The grounds of the motion were.as follows: 

(1.) Because the verdict is against law and evidence, and 
without evidence to sustain it. 

(2.) Because the court erred in charging the jury, ‘That 
if the property was set apart to defendant, Wright Brady, 
as a homestead, then the wife had sufficient interest in 
the property to support a claim, and if she showed that 
the homestead was legal, and if she made out a good case, 
she is entitled to a verdict. 

(3.) Because the court erred in admitting in evidence the 
homestead, over objections on the ground that the same 
could not support the claim of the wife, the husband, the 
applicant and head of the family, being in life. 

(4.) Because the court erred in charging that the home- 
stead paper in evidence was a valid paper, it appearing 
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that the hearing of the application was set for 26th of 
May, 1877, and on that day the ordinary was not in his 
office, but absent from the ‘County. That on his return 
on the following Monday, the 28th, he prepared an order 
continuing the case from Saturday until Monday, and 
thereupon approved said application without further 
notice. 

(5.) Because the court erred in admitting in evidence the 
assignment made in bankruptcy proceedings concerning 
the same, heretofore referred to, the judgment therein not 
vesting any title in the wife, and she, as well as defendant, 
being estopped by the former judgment of the court fore- 
closing the mortgage. 

(6.) Because plaintiff insisted that said land was subject 
to said f. fa. for the following reasons: Said debt was equi- 
tably purchase money—that under the award it was an equi 
table charge, and the defendant could not take thereunder 
without doing what was incumbent upon him thereunder, 
or that the notes were given and did have the effect to 
remove an incumbrance from said land; the court failed 
to submit the issue fairly to the jury, inasmuch as the 
charge of the court altogether had the effect to submit 
the question as to whether the claim was for the purchase 
money or in the nature thereof, all of which will appear 
from the whole charge of the court attached. 

(7.) Because the court erred in charging the jury as fol- 
lows: “I say to you, by the terms of the submission and 
award which are in evidence, the temporary administra- 
trix, the guardian of the children, and the heirs agreed 
upon a disposition of the real estate of Brady, deceased ; 
by the terms of the submission they agreed to the partic. 
ular property Wright Brady should have. There is noth- 
ing in the submission or award requiring them to pass 
upon that question, of the liability of Wright Brady, Jr. 
to the estate. It is true, it was for the settlement of the 
estate, but they mark out in what manner they dispose 
of the land; the arbitrators specify in the award that he 
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is entitled to have lots of land number 218 and 225. This 
gave him a fee simple title in these two lots. They do 
not charge him before he can receive the land with pay- 
ing money that may be due the estate of his father, but 
in enumerating the assets of the estate, they state that 
their assets consist in part of a note or notes of Wright 
Brady, Jr. What was the considerations of these notes ? 
Were they for the purchase money of land? I believe it 
is not insisted that they were, strictly speaking,—counsel 
relying upon the equity of the case , If you believe these 
arbitrators awarded to Wright Brady a fee simple title to 
these lots, and in their award mentioned the fact that he was 
indebted to the estate of his father so many dollars, and 
after the award Wright Brady, Jr., gave these notes and 
the mortgage upon the land, payable to Jane Brady, guar- 
dian, for the amount that was due the estate of his father 
at his death, and matters he may have become indebted 
after his death, then it is not the purchase money of the 
land, nor in the nature of purchase money. If that is the 
character of this debt, then there is no reason why’ the 
homestead should not prevail against it.” 

(8.) Because the court erred in refusing to allow plain- 
tiff to put in evidence two original receipts of Wright 
Brady for advancements from his father, as set forth in 
said motion for new trial. 

We have deemed it necessary to enter thus into the 
details of this case that we may intelligently dispose of the 
questions made by this record. 

1. The second ground of error is as to the right of this 
claimant, being a mere beneficiary of the homestead estate, 
to interpose the claim. While wethink it would be more 
regular for the head of the family, who is regarded as the 
trustee, to interpose to protect the interest of the bene- 
ficiaries, yet this court has held that the wife has such an 
interest in the homestead property that she may interpose 
as a claimant to protect it from the judgment creditors of 
her husband, and we see no good reason to deviate 
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from that ruling. 61 Ga., 501. If this be true, then the 
court committed no error for this reason, in admitting in 
evidence the record of the homestead, because it did not 
support the claim of the wife, as is alleged in the third 
ground of the motion. 

2. As to the fifth ground of the motion, that is, that the 
court erred in admitting in evidence the assignment made 
in the bankruptcy proceedings of defendant; in the ab- 
sence of all proof of a homestead under the state law, this 
evidence would have been irrelevant, since, under the 
previous rulings of this court, neither the wife nor children 
take any interest in an exemption in bankruptcy allowed 
to the husband, unless the same was supplemented by a 
proceeding before the state courts to have the same ex- 
empted, as provided for by the constitution and laws 
thereof. But,after all, as to this evidence we do not know 
it was such an error as would have demanded a reversal 
of the court below, had the claim been fully sustained 
by proof otherwise. 

3. Nor do we find any errorin the charge of the court, 
as set forth in the sixth and seventh grounds, on the sub- 
ject of instructing the jury that the consideration of the 
mortgage executed by Brady, Jr., to Jane Brady, under 
the facts as set forth in the record,was not purchase money 
or equitably in the nature of purchase money. The evi- 
dence clearly shows that Wright Brady, Jr., the mort- 
gagor, received the lands levied on as a distributee of his 
father’s estate, with the written consent of all the other 
distributees, including the plaintiff in error, in the settle- 
ment of the estate, and that this distribution was after- 
wards more formally ratified and affirmed by an award, 
assented to by all parties at interest, and made absolute by 
the approval and judgment of .he court. He received 
his title under said submission and award, and to all the 
other distributees lands of equal value, or made equal on 
valuation, were likewise conveyed. Wecannot see howa 
debt he was due the estate, and a large portion before the 
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death of his father (and for which the mortgage was 
given), could be claimed to form any part of the purchase 
price of these lots thus received and now in dispute. 

4. There remains, then, but the fourth ground of error 
as set forth in the motion to dispose of: “ Because the 
court erred in charging that the homestead paper in evi- 
cence was a valid paper under the proofs submitted.” 

It appears from the record that on the 28th of April, 
1876, Wright Brady filed his application before the ordi- 
nary of Sumter county, under oath, as the head of a fam- 
ily, ‘asking foran exemption and homestead in personalty 
and realty, under the constitution and laws’ of 1868, at- 
taching thereto aschedule of his property, and asking for 
an order to the county surveyor to lay off the homestead 
allowed by law,” etc. It further appears from the record 
that the ordinary fixed for a hearing of said homestead 
application the 26th day of May, 1876, at 2 o’clock P. M. ; 
that on that dav appointed the ordinary was not only ab- 
sent from his office, but also from the county, and 
no provision was made by him on that day for a continu- 
ance of said cause; that on the 28th he returned to his 
office and made the following entry on the record: 


“ORDINARY'S OFFICE, 28th May, 1877. 
This case was set for trial on the 26th inst., at 2 o'clock. and there 
being no objection filed, and owing to absence from the county, the 
case was continued over until to-day. 
GEO. A. BROWN, Ordinary.’’ 
The record further shows that on that day the home. 
stead was approved and recorded. This application for 
homestead has been well likened to a suit instituted for 
the recovery of a use in property, as against the claims of 
creditors, for the benefit of the family. To facilitate, as 
it was deemed so commendable an object, not only were 
liberal homesteads allowed by the laws, but a speedy and 
simple piocess of recovery was provided by law. 
But in order that all parties at interest might be inform- 
ed of said application, the law required the ordinary to fix 
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not only the day but also the hour and place where he 
shall pass upon said exemption, so that (as the statute de- 
clares) ‘all persons may know the time for action by the 
ordinary on the petition.” 

Further, the statute provides if at the time and place 
appointed for passing upon said application, no objec- 
tion shall be urged by any creditor of the applicant, the 
ordinary shall indorse upon said schedule and upon said 
plat,*approved, etc., filling blanks, etc. 

It appears from the record that this application was 
fixed to be heard on the 26th May, 1877, at 2 P. M.,at the 
ordinary’s office. That on that day and at that hour he 
was absent from the county. That he returned on 28th, 
and without further notice proceeded to approve the 
homestead application, and dated the same on 28th May, 
1877. We-know of no authority in the ordinary at his 
pleasure or convenience, without at least his presence 
on the day, hour and place fixed, and a regular con- 
tinuance to a future day, to set apart and approve the 
homestead on a day different from that appointed by him- 
self. The object of the law was, in its own language, to 
give all persons notice of the time for action by the ordi- 
nary on said petition, and it is not in the power of the or- 
dinary to appoint day, hourand place in his public notice, 
and then, on a different day and hour, and without further 
notice, proceed thus summarily to adjudicate on such im- 
portant rights. We feel bound, under our view of the 
law, to adjudge that a homestead thus set apart and ap- 
proved is illegal and void, as being rendered coram non 
judice. 

The jurisdiction of the setting apart and assignment 
of homesteads under the constitution of 1868 is conferred 
by statute law on the ordinary, and he must pursue the 
mode and order therein declared in the discharge of the 
duty thus imposed. Wen he deviates from that order, 
and undertakes to prescribe one to suit his own conveni- 
ence, and follows that, he is acting without authority of 
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law, and his action is illegal and void. In harmony with 
this construction may be cited rulings by this court where 
the law prescribes the exercise of jurisdiction by magis- 
trates within certain limited periods, where it was held 
that jurisdiction exercised by them on a day nearer or be- 
yond the periods fixed by law was without authority of 
law, andtheir action void. 56 Ga., 282; 59 /d., 532; 1b., 
603. 

We can but conclude, then, that under the facts of ‘this 
case this homestead was not assigned or set apart in con- 
formity to law, and that the court erred in so instructing 
the jury, as set forth in the fourth ground of the motion. 

Let the judgment of the court below be reversed, and 
a new trial ordered. 

Judgment reversed. 


FLOURNOY, HATCHER & COMPANY vs. WARDLAW. 


. The grounds of a motion for new trial must affirmatively appear to 
be correct by a certificate to the motion itself, or by an affirmative 
recital in the bill of exceptions; otherwise they will not be consid- 
ered by this court. A statement in the bill of exceptions that the 
grounds set forth in the motion for new trial were the grounds taken 
on trial, as stated, was not sufficient. 

. A tenant agreed to pay rent in cotton raisedon the land. After the 
crop had been “laid by” he died, and by agreement his widow pro- 

' ceeded tocarry out the contract. She had cotton picked and placed 
in the gin-house of the landlord; the latter had it ginned, packed 
and carried it to town for her. There, by inadvertence, he left the 
cotton at the warehouse of a creditor of his, who sought to apply 
it to his debt to them: 

Held, that the widow had a right of action for the cotton against the 
warehouseman. A landlord's creditor cannot, without ‘consent of 
parties, take the tenant’s cotton to be applied to the landlord’s debt. 

(a2.) Possession of property under claim of right will give a right of 
action against one who unlawfully interferes therewith. 


Practice in Supreme Court. Practice in Superior Court. 
Landlord and Tenant. Actions. Debtor and Creditor. 
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Before Judge WILLIS. Muscogee Superior Court. No- 
vember Adjourned Term, 1880. 


Reported in the decision. 
SAMUEL B. HATCHER, for plaintiffs in error. 
T. W. GrRiMEsS; M. H. BLANFORD, for defendant. 


CRAWFORD, Justice. 


1. When this case was called, a motion was made to 
dismiss the same, because there was no certificate of the 
judge below that the grounds contained in the motion for 
a new trial were true. The certificate of the judge was 
that the grounds set forth in the motion for a new trial 
were the grounds taken on trial as stated. 

This is not such a verification as the law requires. The 
grounds of a motion for a new trial must be certified to 
be true, and not that they were the grounds taken. They 
may have been the grounds taken on the motion for a new 
trial, and yet not have been true, and the motion for that 
very reason may have been overruled. Had the certifi- 
cate of the judge stated that the grounds set forth were 
the grounds taken on the trial before the jury, it would 
have been good. It must affirmatively appear by the 
judge's certificate on the motion itself, or by an affirma- 
tive recital in the bill of exceptions, that the grounds 
taken are true, or they cannot be considered by this court. 
Neither construction nor implication will be resorted to, 
to cover this defect, the verification must be positive. 
59 Ga., 295, 436, 653; 58 40., 56; 48 /b., 425. The ques- 
tions made otherwise than in the motion not certified by 
the judge to be true, will be considered. 

2. Elmira Wardlaw brought her action of trover to re- 
cover certain cotton in the possession of Flournoy, 
Hatcher & Co., and which she alleged that they had un.- . 
lawfully converted to their own use. The evidence showed 

v 67-25 
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that her husband had rented some land from, and was the 
tenent of, one Wardlaw. The rent was to have been paid 
in cotton raised on the land. After the crop was “laid 
by” in August, the husband died, and it was agreed by 
the landlord and the said Elmira that she gather the crop 
and take the benefit of the contract of the husband therein. 
The cotton in dispute was a part of the said crop which 
her children and herself had picked and placed in the gin- 
house of the said Wardlaw. He had it ginned, packed 
and carried to the city of Columbus, where, by. mistake, 
it was thrown off in the warehouse of the defendants, 
who refused to return it when notified that the delivery 
there was wholly unintentional. 

The defendants received and treated the cotton as 
Wardlaw’s, who was indebted to them for former advan- 
ces. The plaintiff was indebted to Wardlaw for both rent 
and supplies. He was indebted to Slade & Etheridge and 
intended paying them with the cotton. 

The jury, under the charge of the court and the forego- 
ing facts, found for plaintiff the value of the cotton, and 
the question before-us is whether the verdict is supported 
by the testimony. 

That the possession of this cotton was in the plaintiff 
under a claim of right cannot be disputed, and that she 
never parted with the interest she had therein is also clear. 
It is true, that the landlord ginned, packed and carried it 
to town; but in doing this he was nothing but an agent, 
acting for her, and was liable to account to her for its dis- 
position. He never disposed of it at all, the defendants 
came into possession by an inadvertence, and claimed the 
right to hold it for advances due them as warehouse and 
commission men. How this may have been, had it becn 
his cotton, is not in this case. But were they entitled to 
hold it as against the plaintiff? She had not parted with 
her interest in it, either by herself or Wardlaw, her agent, 
the defendants had possession of it without the consent 
of either, and when they converted it to their own use, 
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such conversion was fortious. Although Wardlaw may 
have had the right to sell the cotton, yet until this was 
done, no one else could claim the right to appropriate it 
to the payment of his debts. But it is said that the 
plaintiff had no title to this cotton herself; whether she 
had or not, she had possession under a claim of right, and 
this alone gave her a right of action against one who un- 
lawfully dispossessed her. 57 Ga., 218; Code, §3027. 
Judgment affirmed. 


COOK ws. COOK et al. 


1. Abrief of evidence was filed on the last day of the term of court 
at which a case was tried, and was approved some days later. An 
order was taken on that day to continue the motion for new trial 
until a certain time in vacation. The grounds of the motion were 
approved and the entry of filing made during vacation, as appears 
by the record. The bill of exceptions to the refusal of a new trial 
recited that the motion was made and filed during the term: 

Held, that the writ of error will not be dismissed on the ground that 
no motion for a new trial was made during the term. 

(a.) If a motion for a new trial is nct filed in due time, the proper 
practice is to move for its dismissal on the hearing, and not come to 
this court and move to dismiss a writ of error to the refusal of a 
new trial. 

2. If the debt is for any part of the purchase money of land in which 
a homestead has been taken, the entire homestead is subject there. 
for ; if the debt be for the purchase money of a part of the home- 
stead, only that part is subject. 

(a.) The charge of the court is founded on evidence. 

3. An administrator's sale, regularly made to pay debts of the estate, 
divests the title of the heirs, who thereafter must look to the pro- 
ceeds. 

4. The verdict was not contrary to law or evidence. 


Practice in Supreme Court. Practice in Superior Court. 
Homestead. Administrators and Executors. Charge of 
Court. New Trial. Before Judge WILLIS. Muscogee 
Superior Court. November Adjourned Term, 1880. 





382 SUPREME COURT OF GEORGIA. 


Cook ws. Cook ef al. 


Reported in the decision. 
THORNTON & GRIMES, for plaintiff in error. 


CRAWFORD & MCNEIL; L. C. LEvy, JR., for defend- 
ants. 


SPEER, Justice. 


1. When this case was called counsel for defendant in 
error moved to dismiss the same, upon the ground that the 
motion fora new trial had not been made or filed in office 
during the term at which the trial of the cause was had. 

It appears from the record that the trial of the cause 
was had at the November adjourned term, 1880, of Mus- 
cogee superior court; that said term finally adjourned on 
the 3d day of February, 1881, and that during said term 
a consent order was taken and entered on the minutes, in 
which it was agreed “that said motion for new trial (stat- 
ing the case,) be continued until the next term of Harris 
superior court, when said motion shall be heard at such 
time during said term of said court as may be agreed 
upon between counsel.” 

It further appears that the brief of evidence was filed in 
office on the 3d February, 1881, the day of final adjourn- 
ment, but was not approved by the judge until the 13th 
April, 1881. The record further shows that the motion 
for a new trial was served on the opposing counsel (by ac- 
knowledgment of service,) on the 6th day of April, 1881, 
the grounds of the motion approved by the judge on the 
13th April, 1881, and the same filed in office on 30th 
April, 1881. 

“All applications fora new trial, except in extraordi- 
nary cases, must be made during the term at which the 
trial was had, but may be heard, determined and returned 
in vacation.” Code, $3719. 

The question is, whether by the record of this cause, 
does it affirmatively appear that this motion for new trial 
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was :nade during the term of the court at which the trial 
was had, that is, at the November adjourned term, 1860, 
which adjourned on 3d February, 1881. The record 
shows that a brief of evidence was filed then, and the or- 
der of the court shows that the motion for a new trial 
then pending “was continued.” 

The presumption is ever in favor of the judgments of 
courts, and we may well conclude that the judge would 
not have continued a case not then pending, and this con- 
tinuance was had during the term at which the trial was 
had. But further, our indisposition to dismiss this case 
is strengthened by the fact that if the position of defend- 
ant in error be true, it was his duty to have moved to dis- 
miss this motion before the judge below on the hearing— 
no such motion was there made—where, if necessary, er- 
rors of the record, if occurring, might have been correc- 
ted. He made no such motion, and we are not inclined 
to think, after thus waiving it below, he can take advant- 
age of it here, when it is not a ground of error assigned in 
his bill of exceptions. | 

It is true there are some seeming inconsistencies in 
the record to this view that raise the presumption that 
this motion may not have been made during the term at 
which the trial was had, but to aid the legal presumption 
arising from the order of the court tu continue the mo- 
tion to a future day for a hearing, the bill of exceptions 
recites the fact affirmatively as true that the motion was 
filed and approved during the term, and in a doubtful 
case we would hesitate to deny to the plaintiff in error his. 
right to a hearing, when, from an inspection of the record 
and bill of exceptions, it presumptively appears the law 
was complied with; and we are the less inclined to do so 
when, in looking into the case, we are satisfied the same 
result as to the defendant in error wil! be reached by de- 
ciding the case upon its merits. The motion to dismiss 
is therefore overruled. 

The defendants in error caused a fi fa. in their faver, 
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issued on 24th February, 1878, against John G. Cook, to 
be levied on fifty acres of land, part of lot No. 24, in the 
7th district of Muscogee county, as the property of the 
defendant, to which plaintiff in error, as head of a fam- 
ily, interposed his claim, alleging the same was set apart 
to him asa homestead for the benefit of his wife and 
children. Plaintiff introduced in evidence his fi. fa., 
proved defendant in possession, and closed ; the claimant 
introduced the record of the homestead, etc. 

Under the evidence and charge of the court the jury 
found the property subject, whereupon claimant made a 
motion for a new trial, which was refused by the court and 
claimant excepted. 

(1). The first ground of error is assigned on the court’s 
charging: “If the debt upon which the judgment was 
founded was for any part of the purchase money of all 
the land levied on, then all the land is subject until the 
whole debt is paid; but if it was for purchase money of a 
portion of the land, then only such portion of the land 
would be liable and subject to the 7. fa.” 

(2.) “ When land is regularly and legally sold by an ad- 
ministrator of an intestate, under an order of the court of 
ordinary for paying the debts of his intestate or for distri- 
bution, and the property is regularly conveyed by the ad. 
ministrator to the purchaser, the title of the heirs at law to 
the particular property sold is thereby divested, and they 
must look to the proceeds in the hands of the administra- 
tor; and (if) in this case A. B. Cook was an heir at law and 
also the administrator of the estate, and he sold this land 
regularly and legally under an order of the court of ordin- 
ary, and conveyed the same as administrator, by deed to 
the purchaser, and John G. Cook was the purchaser, and 
took possession thereof under such conveyance; then the 
interests of all the other heirs, A. B. Cook included, in the 
land sold was thereby divested, and they must look to the 
proceeds of the sale in the hands of the administrator.” 

(3). Because the verdict is contrary to evidence and 
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equity and justice; is decidedly against the weight of evi- 
dence, and contrary to law and charge of the court. 

2, 3. We find no error in the first ground assigned in the 
motion, as we hold that the principle involved in this 
charge was so ruled in 55 Ga.,622. It is insisted by coun- 
sel for plaintiff in error that there was no evidence to au- 
thorize the charge. We find on looking into the evidence, 
that one of the witnesses for the plaintiff testified that 
he had a conversation with J. G. Cook about the note on 
which the judgment is founded before suit was brought 
thereon, and in the course of the conversation, ‘“‘Cook said 
it was for the balance due on the land where he. lived.” 
Joun G. Cook, the defendant, also testified that the note 
on which the judgment is founded was given for a part of 
the $500.00 which he bid for the land at the administra- 
tor’s sale, the balance he settled with the other heirs. 
There is also other evidence in the record to the same point: 

As to the error assigned on the charge made in the 
second ground, we do not see how it did harm to claim- 
ant. Asa legal proposition, it is true. Still, if the land 
was sold by the administrator and the title of the heirs 
divested, we can see no reason why still the land 
levied on and so purchased at the sale would not be sub- 
ject to the debt incurred by reason of such sale as against 
a homestead exemption set up by the purchaser. If the 
debt was for the purchase money in whole or in part, it 
certainly would not be exempt from levy and sale for said 
debt by reason of the same being assigned or set apart as 
a homestead to the purchaser. While it may be true that 
the sale by the administrator divested the title of the heirs, 
and they must look to the fund in the hands of the ad- 
ministrator, still the administrator would have a right to 
recover the debts due the estate for the benefit of the 
heirs, and if one of those debts was for the purchase 
money for land sold, we do not see why it should not pre- 
vail over a claim for homestead. 

4. As to the other grounds in the motion, they all are 
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dependent upon the question whether the debt levied was 
for part of the purchase price of the land the defend- 
ant bought at the administrator’s sale, and. which he bid 
off at the price of $500.00, and which land so purchased 
he had set apart as a homestead. Wethink there is sufh- 
cient evidence to sustain the verdict of the jury on this 
point under the charge of the court, and we find no error 
in his refusing a new trial on any of the remaining grounds 
set forth in the motion for new trial. I.et the judgment 
below be affirmed. 
Judgment affirmed. 


CITY OF ATLANTA vs. GREEN. 


1. Prior to the constitution of 1877, municipal corporations were not 
liable for consequential damages resulting to property owners from 
raising or lowering the grade of streets. 

. This rule is changed by paragraph 1, section 3, of the bill of rights 
of the constitution of 1877, which provides that “ private property 
shall not be taken or damaged for public purposes without just and 
adequate compensation being first paid.” 

. The damages which can be so recovered must be the actual depre- 
ciation in value of the property injured by the change in grade. 
Therefore the damages may be. decreased by the actual benefit, if 
any, arising to the lot from the improvement so made. 


Damages. Municipal. Corporations. Constitutional 
Law. Before Judge CLARK. City Court of Atlanta. June 
Term, 1881. 


Reported in the decision. 
W. T. NEWMAN, for plaintiff in error, 
THOMAS FINLEY, for defendant. 


SPEER, Justice. 


This was an action brought by Patsey Green against 
the city of Atlanta for damages. There were two counts 
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in the declaration. The first charged the defendant be- 
low with damages to her lot by said city, by reason of its 
negligence in throwing earth on her lot in the grading of 
a street of said city, and thereby causing the overflow of 
her pre..:ises with sand and water, destroying her gardea 
and rerdering it unfit for use and cultivation. 

The second count was for damages to her lot resulting) 
from the grading of the street bounding the same, b 
raising the level of said street fifteen feet higher than it was, 
originally, opposite plaintiff’s lot, thereby permanently’ 
injuring her property and her fences, and making it diffi” 
cult for her to have access to her home. 

On the trial of the case, under the evidence and charge 
of the court, the jury returned a verdict in favor of the 
plaintiff, whereupon defendant moved for a new trial, 
which was overruled, and defendant below excepted. 

There were two grounds of error complained of in the 
instructions the court gave to the jury, made by the plain- 
tiff in error, and by reason of which he seeks a new trial. 

(1). The first was that the court refused to charge the 
jury as requested by the defendant below in writing, as 
follows: 

“The city would have a right to grade the street 
in question, and no right of action would accrue to plain- 
tiff from injuries caused by such grading, unless there was 
a direct invasion of the plaintiff's premises, and for such 
direct invasion of her lot she would be entitled to recover 
the damages caused thereby.” 

(2). The second ground was the refusal of the court to 
charge: “ The defendant would have the right to set-off 
any enhancement in value, or benefit to the property by 
the improvement, against the damages sustained by plain- 
tiff in consequence of the same,” but charged the con- 
verse of this proposition. 

1. It has, no doubt, long been the well settled rule in this 
state, as recognized and enforced by our courts, that mu- 
nicipal corporations are not liable for consequential dama- 
ges caused by the raising and lowering of the grade of 


~ 
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streets, and the decisions have rested upon the common law 
doctrine that the proper construction and improvement of 
streets are supposed to be made for the public good, and 
that private injury or inconvenience that may arise to ad- 
jacent lot-holders, as a consequence of such raising or 
lowering the grade of the street must be borne by the 
proprietor without compensation, because his right to 
such must yield to the promotion and advancement of 
what is the public good of the city. See 23 Ga., Mark- 
ham vs. City of Atlanta, 402; 28 Ga., 46; 34 Ga., 326; 49 
Ga., 19. 

But it is now claimed, and so the court instructed the 
jury, that this rule had been changed by a provision of 
the constitution of 1877, contained in the last clause of 
paragraph 1, section 3, of the “Bill of Rights,” which 
reads as follows: “ Private property shall not be taken 
or damaged for public purposes without just and adequate 
compensation being first paid.” 

It is not denied by counsel for plaintiff in error that 
under this provision of the constitution any direct and 
immediate damage done to private property, such as its 
invasion or spoliation thereof, the city would be liable for 
damages and be compelled to make just compensation as 
by the constitution provided; but he insists that it was 
not the intent or purpose of the framers of that instru- 
ment to vary or change the rule, so well established and 
long recognized by the courts, that in improving the 
streets by raising or lowering the grade thereof, the city 
would not be liable to respond to lot owners bounding 
thereon for any consequential damages resulting there- 
from. The duty devolves upon this court, then, to con- 
strue, for the first time, this clause in the Bill of Rights. 
In previous constitutions the words varied from the pres- 
ent: “ Private property shall not be taken for public use 
without just compensation,” were the words ordinarily 
employed. But under the constitution of 1877, further 
protection is sought to be given to the property of the 
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citizen, and now, “it shall not be taken or damaged for 
public use without just compensation.” The article does 
not define whether the damage shall be immediate and 
direct or consequential. Any damage to property for 
public use must receive its compensation. It may be, and 
will no doubt, often occur that the consequential damage 
may impose a more serious loss upon thé owner than a 
temporary spoliation or invasion of the property. 

We must presume the convention intended that any 
damage, whether direct or consequential, done to property 
for public use, must be compensated for. Now, this was 
private property, and the improvement of the street 
was being made for public use, and if the property was 
damaged thereby, why would not this plaintiff below be 
entitled to just compensation for such damages? We 
think, therefore, the court did not err in instructing the 
jury that the former rule of law which once obtained was 
altered and changed by the clause in the Bill of Rights, 
heretofore cited, in the constitution of 1877. Inthe con- 
stitution of Illinois the words were very similar to those 
contained in our own. That’ provision was: “ Private 
property shall not be taken or damaged for public use 
without just compensation.” In construing the meaning 
of these words the supreme court of that state held: 
‘That if injury to private property is sustained by chang- 
ing the grade of a street, the municipal corporation caus- 
ing the same to be made, will be liable to the owner in 
damages.” 83 Ill, 535; 67 Jb.,477; 82 /b., 337. We 
think a reasonable construction of our constitution, aided 
as we are by the interpretation of like words in the con- 
stitution of Illinois, by the supreme court of-that state, 
fully establishes the rule, that if a person is damaged in 
making such improvements, he may recover. 

2, 3. But was the court right in holding and so advising 
the jury: “That where it is established that property has 
been damaged, and damaged to a certain amount for pub- 
lic use, the defendant has not a legal right to set off against 
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that any general enhancement of the value of property 
on the same street, nor has the defendant the right to set 
off any probable or possible enhancement to the same 
property?” We think not. 

The true question is whether the property is injured by 
the improvement; if not, then there is no damage, and 
there can be no recovery. If there is, then the recovery 
must be measured by the extent of the loss. If the prop- 
erty is worth as much after the improvement as before, 
then there is no damage done to the property. If the 
benefits received from making the improvements are equal 
to, or greater than the loss, then the property is not dam- 
aged for public use. There can be no damage to prop- 
erty without a pecuniary loss, and if there is no deprecia- 
tion in value, then there is no damage, and if no injury, _ 
then there should be no recovery. 70 Ill., 238; 83 J0., 
537. We wish it to be understood that the enhancement 
of the value of property to be set off must spring alone 
from the improvement made, And such, in our view, 
ought to have been the instructions given to the jury on 
this branch of the case, and in so refusing there was error. 

In holding that a municipality would be liable to a 
property-holder for damages done to the same in raising 
or lowering the grade of a street, in cases where the prop- 
erty is not taken for public use, but only damaged, 
by reason of the change of the grade or otherwise, the 
damages for which there may be a recovery must 
be real, not speculative. The damages contemplated by 
the constitution must be an actual diminution of the pres- 
ent value or price caused by constructing, or raising or low- 
ering the grade of the street, or some physical injury to 
the property that renders it less valuable in market if 
offered for sale. The damages must be for an actual di- 
minution of the market value of the land, and not specu- 
lative. 70 IIl., 238, 324. 

Let the judgment of the court below be reversed and 
a new trial had. 

Judgment reversed. 
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MOSSMAN vs. MCKINLEY. 


1, Where the untraversed answer of a magistrate to a writ of certio- 
rart sets out the evidence introduced before him, it becomes a part 
of the record, and needs no further authentication in order to come 
to this court on exception to the decision of the judge on the cer- 
-téoraré, 

. Where, as a part of a contract of purchase between two parties, a 
third party who held a lien on the property sold agreed to surrender 
the same, and handed the mortgage and note to the purchaser, who 
at once proceeded to pay over the consideration as directed by the 
holder of the lien, but having paid part thereof was prevented from 
the completion of such payment by garnishments, possessory war- 
rant would not lie to recover the papers on behalf of the holder of 
the lien. 


Possessory Warrant. Practice in Supreme Court. Be- 
fore Judge WILLIS. Muscogee Superior Court. May 
Term, 1881. 


Reported in the decision. 
J. M. RUSSELL, for plaintiff in error. 


S. B. HATCHER; W. F. WILLIAMS, for defendant. 


SPEER, Justice. 


This was a possessory warrant sued out by plaintiff in 
error against W. P. McKinley to recover the possession 
of a certain note made by T. D. May, dated the 30th of 
April, 1880, and due ten days after date, for one thousand 
dollars, made payable to affiant, and a mortgage deed of 
same date to secure the payment of said note, which 
plaintiff in error averred had been recently in “his peace- 
ably acquired possession, and which had been taken and 
carried away against his consent by fraud, violence, se- 
duction, or other means” by the said McKinley. 

On the trial before the magistrate, after hearing the evi-- 
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dence, he ordered that said note and mortgage deed 
should be restored to the possession of said Mossman on 
his entering into bond and security, etc. To this judg- 
ment the defendant, McKinley, excepted, and sued out his 
writ of certiorari to the superior court to have the judg- 
ment reviewed. On the hearing of the certiorari in the 
superior court, the judge sustained it, and reversed the 
judgment of the court below; to which judgment revers- 
ing the judgment of the justice of the peace, plaintiff in 
error excepted, and assigns the same as error. 

1. When the case was called here, counsel for defendant 
moved to dismiss the same, upon the ground that the tes- 
timony taken on the trial before the magistrate was not 
set forth in the bill of exceptions here, nor approved as 
correct by the court below, as set fogth in the record. We 
are of opinion that when the evidence of the trial before 
the magistrate is set out in the answer of that officer to 
the writ of certzorari, duly signed by him, if unexcepted 
to and not traversed before the hearing in the superior 
court, it is and becomes a part of the record of the cause 
and imports, as such, verity, and is to be so considered by 
the judge of the superior court; and if said testimony by 
writ of error is transmitted to this court as a part of the 
record in said cause and duly certified as such, as required 
by law, it requires no further authentication of its truth 
and verity before this court. The motion, therefore, to 
dismiss the case on this ground is overruled. 

2. In looking into the record in this case we find that 
the defendant in error, McKinley, and one Newton, his 
partner, agreed to purchase of May his bar, fixtures 
contents, etc., in the city of Columbus, at the price of 
four hundred dollars, on condition that they could make 
said purchase entirely free of all liens. It further ap- 
pears that the plaintiff in error, Mossman, who was the 
father-in-law of May, the proposed vendor, held a mort- 
gage on the property sought to be sold to secure a note 
for the sum of one thousand dollars given by May, and at 
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the request of May he was present at the time when said 
sale was toe be consummated, for the purpose of surrender- 
ing his lien if said sale should be effected, and further, 
that the terms of sale were that McKinley and Newton 
were to pay the sum of four hundred dollars cash, Moss- 
man was to surrender his mortgage and note to the pur- 
chasers, a bill of sale to the property was to be executed 
by May, and he was, by the direction of Mossman, to re- 
ceive the money from the purchasers. When the parties 
met, the terms being agreed upon, Mossman handed the 
mortgage and subsequently the one thousand dollar note 
to McKinley, May signed the bill of sale in presence of 
an attesting witness, the rent notes, before that given by 
May for the premises, were taken up and new notes, 
signed by McKinley and Newton, were substituted in their 
place. Newton paid over his proportion of the purchase 
money, two hundred dollars, to May in presence of Moss- 
man, and McKinley was about paying the balance of the 
purchase money, and for that purpose had his pocket- 
book in his hand, when he was served with three certain 
summonses of garnishment sued out at the instance of 
certain creditors of May. This fact arrested then the 
further consummation of the sale. Whether there was 
afterwards a delivery of the property sold, the record 
does not disclose. McKinley proposed to complete it if 
the summonses of garnishment were arranged or satisfied,- 
so as to protect him from liability thereon. This arrange- 
ment to settle the garnishment seems to have miscarried, 
and May retained the two hundred dollars paid him by 
Newton, and McKinley retained the mortgage and note 
in his possession, though Mossman demanded the same of © 
him, whereupon Mossman sued out his warrant to re- 
cover possession of the note and mortgage of McKinley. 
The certiorari from the decision of the magistrate 
(brought for final review here) embraced three grounds of 
error: 
(1.) In overruling the motion to quash the warrant. 
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(2.) In compelling defendant without evidence to de- 
liver to the court the mortgage and note on penalty of 
imprisonment. 

(3.) In awarding the possession of the note and mort- 
gage to the plaintiff in the warrant under the evidence. 

As the two first grounds of error were judgments in 
favor of this plaintiff in error in the magistrate’s court, 
and the court below did not pass upon them, we presume 
he now does not seek to have them reversed here, and 
hence we will not consider them. 

The main and only question brought for review here, 
and which the plaintiff in error seeks to reverse, was, did 
- the court below err in reversing the judgment of the 
magistrate, and ordering, under the evidence, the note and 
mortgage to be restored to the possession of McKinley, 
the defendant in the warrant? 

“The office of a possessory warrant is to restore the 
possession of a chattel to a claimant, from one who has 
obtained it without the consent of the owner, by 
‘fraud, violence, seduction, or other means.’ It deals 
with possession, and not title. It is, therefore, not the 
proper remedy where the chattel in dispute is obtained by 
the defendant in exchange for another, even though false 
representations may have been made in the negotiations 
leading to the trade.” See case of Welborn vs. Shirley, 
65 Ga., 695. So it was likewise ruled in the case of Amos 
vs. Dougherty, 65 Ga.,612: “ The remedy by possessory 
warrant is applicable for the purpose of recovering the pos- 
session of property where such possession has been lost by 
fraud, violence, etc. When the title is obtained by fraud, 
and possession accompanies it by consent of the owner, the 
writ does not lie, nor will the tender back of what was re- 
ceived in exchange authorize a possessory warrant.” 

In looking into the evidence in this case, it appears 
McKinley and Newton in good faith proposed to buy the 
bar and fixtures of May at the price of $400.00, on condi- 
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tion they could purchase the property free of all liens. 
Mossman had a lien, and consented to the trade by agree- 
ing to surrender his note and mortgage on the property to 
besold. In furtherance of this agreement the parties met, 
May executed a bill of sale to the property to McKinley 
and Newton, and by several witnesses it is shown, in con- 
formity with his agreement, Mossman gave to McKinley 
the note and mortgage, directing the money to be paid to 
May. Rent notes due by May for the premises were sur- 
rendered and notes given by McKinley and Newton were 
substituted in their place. Two hundred dollars of the 
purchase money were paid by Newton to May, and the 
payment by McKinley of the other two hundred was 
alone arrested by the garnishments served on him by cred- 
itors of May, at the moment the money was about to be 
paid to fully consummate the trade. It is true, there is a 
conflict in the testimony as to the purpose for which 
Mossman handed the mortgage and note to McKinley, 
he insisting, “they were given to McKinley alone for 
his examination.” But, taking all the facts together, sus- 
tained by the testimony of disinterested witnesses, we are 
inclined to think it may be reasonably inferred, as the pa- 
pers were being then executed and exchanges made, ~ 
money paid, and as the note and mortgage were to be 
then surrendered under the agreement made, that it was 
given to McKinley by Mossman in consummation of his 
part of the agreement. We are, therefore, not prepared 
to say they passed from his possession without his con- 
sent. Surely the record does not disclose any fraud or 
violence used by McKinley in receiving them, that is not 
fully met by testimony on his part. He was not at fault 
that the trade was not fully consummated. He seems to 
have acted fairly and in good faith in the whole transac- 
tion, and we do not think Mossman is altogether blameless 
in seeking to recover this property when his agent still 
retains the two hundred dollars paid to May, without pro- 
posing to return it. McKinley has shown, by evidence 
v 67—26 
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sufficient to satisfy the court below, that he ‘has a claim 
to the papers in dispute, which he obtained for value as- 
sumed and paid, and we are not disposed to interfere with 
the discretion of the judge below in restoring to him pro- 
perty which we think he has shown he obtained under a 
contract to which plaintiff in error was a party. 

Let the judgment of the court below be affirmed. 


BOYNTON vs. BROWN ef al. 


Heirs at law of a decedent may recover realty of which he was seized 
at his death as against one who shows no other claim than entry 
and possession since the death of such decedent, and who has not 
held sufficiently long to acquire any prescriptive right. 


Ejectment. Title. Before Judge FLEMING. . Calhoun 
Superior Court. March Term, 1881. 


Reported in the decision. 


L. G. CARTLEDGE; J. J. BECK; LYON & GRESHAM; 
. D. A. VASON, for plaintiff in error. 


BusH & Lyon; H.C. SHEFFIELD, by brief, for defend- 
ants. 


CRAWFORD, Justice. 


An action of ejectment was brought by the heirs at 
law of James F. Brown, deceased, against J. L. Boynton, 
upon the trial of which the jury found for the plaintiffs. 
The defendant moved for a new trial, which the court over. 
ruled, and that ruling is alleged as error. 

The testimony introduced by the plaintiffs shows that 
Brown, the deceased, was in possession of the premises in 
dispute during his lifetime; that he and his family lived 
there ; that he died in possession of them ; that the plaintiffs 
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were his heirs at law; and that defendant had lived there 
three or four years since Brown’s death. No testimony 
was Offered by the defendant; he, however, had been in- 
troduced as a witness by the plaintiffs, and testified that 
he claimed title to the premises in dispute from the estate 
of James F. Brown, deceased. Nothing further was offered 
on either side. 

The grounds upon which the defendant claims a new 
trial are, substantially, that the case should have been non- 
suited for the want of sufficient evidence to have sent it to 
the jury; and because the court misconceived the law upon 
which the rights of the parties turned, and therefore his 
charges were erroneous. Whether either of these grounds. 
are sufficient to reverse the judgment, depends upon the 
legal effect of the plaintiffs’ evidence. 

A plaintiff in ejectment may recover the premises in 
dispute upon his prior possession alone, against one who 
subsequently acquires possession of the land by mere entry, 
and without any lawful right whatever. Code, $3366. 

In this case, the heirs of James F. Brown sue for the recov- 
ery of this land; they show that their ancestor lived upon 
it, and was in possession of it when he died; that the 
defendant went in after Brown, showing nothing but a 
mere entry, without any lawful right whatever. Under 
this proof the plaintiffs were entitled to recover, and it is 
immaterial whether the instructions given the jury by the 
court were in strict conformity to law or not, the evidence 
demanded the verdict. 

Judgment affirmed. 
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GUNN vs. JONES, president. 


1. A mortgage 7. fa. should follow the judgment of foreclosure, which 
in turn should follow the mortgage. 

(a.) A mortgage dated Februry 24th, 1871, described the realty covered 
thereby as follow: “The plantation in said county of Calhoun 
owned by me and occupied by myself, containing 485 acres, more 
or less, situated near Whitney, Doctor Cheney and John Davis, 
B. C. Mitchell & Co.” The f. fa. founded thereon descrited the 
land thus: “The plantation containing 485 acres, more or less, 
situated near Whitney in said county, the property of W. A. Hatcher, 
described and conveyed in a certain indenture of mortgage, bear- 
ing date the 24th day of February, 1871.” The levy differed from 
the 7. fa. only in describing the land as in the fourth district of 
Calhoun county : 

Held, that the description in the 7. fa. and entry of levy was not 
sufficient. 

2. The transfer of a mortgage will not be rejected from evidence be- 
cause attested by only one witness. 

3. A discrepancy between the amount of a debt and the amount stated 
in the mortgage to secure the same may be explained by parol; but 
a draft having no apparent connection with a mortgage will not be 
admitted without explanation. 

4. When mortgaged property is levied on under a judgment of fore- 
closure, and a claim is interposed, the plaintiff in #7. fa. must prove 
title in defendant at the date of the mortgage, or make out a frzma 
facie case by proof of possession in the mortgagor at that time, 
before the claimant is put upon exhibition of his title. 


Executions. Judgments. Mortgage. Evidence. Claim. 
Title. Before Judge WRIGHT. Calhoun Superior Court. 
September Adjourned Term, 1880. 


The facts are stated in the head-notes and decision. 


J. J. BEck; KENNON & HOop, by brief, for plaintiff 
in error. 


C. B. WOOTEN, for defendant. 
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CRAWFORD, Justice. 


A mortgage fi fa. in favor of J. E. Jones, president, etc., 
was levied upon 485 acres of land as the property of W. A. 
Hatcher. John M. Gunn filed a claimto lot No. 8 as 
being a part of the land upon which the levy was made. 

Upon the trial of the claim the jury found the land sub- 
ject to the 7. fa. 

Gunn made a motion for a new trial which was refused, 
and he assigned that refusal as error. 

The grounds of the motion which are necessary to be 
stated here are— 

(1.) Because the court refused to quash the 7. fa. for in- 
sufficient description of the land levied upon, or to dismiss 
the levy because the same was not sufficiently certain to 
identify it. . 

(2.) Because the court admitted the mortgage as evidence, 
the same being transferred and attested by only one wit- 
ness, and not under seal. 

(3.) Because the draft for $1029.85 was permitted to go in 
evidence, though it bore date February 2d, 1872, and 
the mortgage was to secure a draft for $789.60, dated 
February 24th, 1871. 

(4.) Because the court erred in charging the jury that the 
plaintiff might show that the property was defendant’s by 
showing paper title at the time of the mortgage, or at any 
time subsequent to the rendition of the judgment, or be- 
fore the levy, or at the time. The law presumes title if 
possession is shown in defendant in 7. fa. at any time 
after the date of the mortgage, or at the time of the levy, or 
at any time between the date of the mortgage and levy. 

1. The first question made in these grounds for our de 
cision is as to the description of the property in the 7. fa- 
and in the levy. 

The 7. fa. commands the sheriff—*“ That of the planta- 
tion containing 485 acres, more or less, situated near 
Whitney in said county, the property of W. A, Hatcher, 





400 SUPREME COURT OF GEORGIA. 


Gunn vs. Jones, president. 


described and conveyed in a certain indenture of mortgage, 
etc., you cause to be made,” etc. The levy follows the 
description in the 7. fa., inserting “in fourth district of 
Calhoun county,” in place of the words “in said county.” 

We think that the f. fa. should have followed the 
mortgage itself, and described the property as it is pre- 
sumed to have been described in the judgment of foreclos- 
ure. It does not follow the mortgage in the description, 
but whether it follows the judgment of foreclosure we 
have no means of knowing, as it does not appear in the 
record, 

The levy does not any more clearly show what planta- 
tion was levied on than the 7. fa. except that it locates it 
in the fourth district of Calhoun county, and the judgment 
in the claim case is against land in the third district of 
Calhoun county. We hold that the description in each of 
these papers is imperfect, taken in the light of that de- 
scription contained in the mortgage, out of which they 
must spring, and with which they should correspond. 

2. The objection to the admission of the mortgage in 
evidence, because the transfer on it was attested only by 
one witness, and was not executed under seal, was without 
legal merit, and therefore properly overruled. 

3. That the draft of $1,029.85, which accompanied the 
mortgage and was admitted with it in evidence, should 
have been allowed, is not by any means clear to us. The 
mortgage provided for the payment of a draft, dated 
February 24th, 1871, for $789.85 to be paid November Ist, 
1871. The draft for $1,029.85 bears date February 2d, 
1872; its connection, therefore, with the mortgage is not 
made relevant by the other testimony. It is true that a dis- 
crepancy between the amount of the debt and the mortgage 
may be explained by parol, even where it originated by 
mistake, and with stronger reason where it is within the ~ 
contract, as this may be, though not soshown. 25 Ga.,383. 

4. The error complained of in this charge is, that the 
court instructed the jury that the plaintiff might show 
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that the property was the defendant’s, by showing ¢z¢/e in 
him at the time of the mortgage, or at any time after 
judgment, or before or at the time of the levy, and that 
possession by defendant at any time after the date of the 
mortgage, or at the date of the levy, would be sufficient. 

We do not understand the law to be as given in these 
instructions. 

“When mortgaged property is levied upon under a 
judgment of foreclosure, and a claim is interposed, the 
plaintiff in 7. fa. must prove title in defendant at the date 
of the mortgage or make out a prima facte case by proof of 
possession in the mortgagor at that time, before the claim- 
ant is put upon exhibition of his title. 7 Ga., 495.” 

For these errors in the rulings of the court the new trial 
should have been granted. 

Judgment reversed. 


WILCHER vs. OUTZ et al. 


1. Where an administrator, who was complainant in a pending case, 
died, and no party complainant was made in his place for several 
years, the court did right to put the case on terms, and order that if 
no party complainant should be made by the next term, the case 
should be dismissed. 

. Where a bill was filed in 1859 by an administrator, who died in 
1872, and no action was taken therein until the April term, 1880, of 
the superior court, when the case was put on terms to be dismissed 
at the Cctober term, unless a party plaintiff should be made, on the 
call of the case at the April term, 1881 (nothing further having 
been done up to that time) it was too late for a person who had 
been sud juris ever since the death of the administrator, and had had 
ample opportunity to move in the case, to come in and be made a 
party on the ground that she was the real party in interest, and that 
the original suit was brought for her benefit, no reason for the 
delay appearing. 


Practice in Superior Court. Parties. Before Judge 
FLEMING. Dougherty Superior Court. April Term, 1881. 
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Reported in the decision. 
R. F. Lyon; W. A. HAWKINS, for plaintiff in error. 
WARREN & Hosss; D. A. VASON for defendants. 


CRAWFORD, Justice. 


A bill in equity was filed in 1859 by Wright Brady, as 
the administrator de bonis non of the estate of Burton 
T. Dennard, deceased, against B. B. Outz, C. A. Boynton 
et al., to set aside certain conveyances and recover a 
tract of land or plantation in Dougherty county, claimed 
by George O. Dawson. The said Dawson having died, 
one Seabrook, his administrator, was made a party in his 
stead. Brady died, and no further administration has 
ever been had on Dennard’s estate. At the April term, 
1880, the court granted the following order : 

“DOUGHERTY SUPERIOR COURT, APRIL TERM, 1880. 


Monday, April 5th, 1880. 
Wright, Brady e¢ ai, 
Vv. 


B. B. Outz et al 
It is ordered that parties plaintiffs be made by the next term of this 
court, and, in default thereof, that this case be dismissed. 
Done in open court, all parties present. 
G. J. WRIGHT, J. S.C. A. C.” 
At the April term, 1881, when this case was called in 
its order on the docket, the defendants’ counsel moved, 
under the above order, to dismiss said cause for want of 
parties ; counsel for the complainant, and also for Julia 
A. Wilcher, made an application in writing for her to be 
made a party complainant to the said bill. She alleged 
that she was the sole party interested in the case, that the 
same had been brought by the complainant as the admin- 
istrator de bonis non of Burton Dennard, her deceased 
brother, for her benefit as his heir at law, and for the 
creditors of the said Dennard. That the said Wright 
Brady, the complainant, had long since departed this life, 


tan, etc., Dougherty Superior Court. 
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and that there was no administration on the estate of the 
said Dennard, and there never would be, as there were 


no debts now in existence against him which could be a 
charge against the land, the subject matter of the litiga- 
tion. That her former husband, William M. Brady, ad- 
ministered on her brother’s estate and reduced the land to 
possession as such administrator, but died without redu- 
cing it to his possession as husband, and therefore it ‘sur- 
vived to her. 

The court, after argument had, overruled the applica- 
tion to make the said Julia A. Wilcher a party complain- 
ant, and further ordered that the case be dismissed, to 
both which rulings the movant excepted and assigns the 


same as error. 

1. The first question made by the record in this case 
is whether the court had the legal authority to pass the 
order of April term, 1880, putting this case. “on terms,” 
that is, that parties be made at the succeeding term, or 


the case be dismissed. The right so to order has never 
been questioned within the remembrance of either mem- 
ber of this court. If such right did not exist, then cases 
might linger indefinitely upon the dockets, and the court 
would be powerless to dispose of them, except by con- 
sent or trial. 

A party coming into court to assert a right or prevent 
a wrong must speed his cause. He will not be permitted 
to have compulsory process -to bring defendants into 
court, and then consult his convenience or pleasure as to 
how long he will require their presence. The time for 
trial is prescribed, and, unless for good cause, he must be 
ready. If he die, parties in interest having the right to 
do so, must be made parties to the cause, or else the 
judge will order that they be made, or that the defend- 
ants be discharged and the plaintiff's cause dismissed. 

In this case the record sent up shows no action taken 
since the death of Wright Brady, the administrator, which 
appears to have taken place in 1872, until April term, 
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1880. At that term the judgment z7sz was taken, direct- 
ing parties plaintiff to be made at the October term next 
thereafter, or the case to be dismissed. None were made, 
and no attention given to the order. At the April term, 
1881, twelve months from the date of the original order, 
the plaintiff in error came when the case was called and 
insisted that the original bill, which was filed in 1859, had 
been filed for her benefit and that of the creditors of her 
deceased brother, and asked that she be made a party, as 
she was the sole heir of the said deceased. The court re- 
fused to allow this to be done, and ordered the case 
dismissed. In this he had the precedents of years by the 
superior courts, and the sanction of this court in the 
cases of Wilkes vs. Phillips, 37 Ga., 588, and Ranew vs. 
Darley, 62 Ga., 177. 

2. In so far as the right of the plaintiff in error goes, to 
have been ade a party complainant to this bill, it is one, 
under the facts set out in the pleadings, of some con- 
siderable doubt. We do not hold that a party who is di- 
rectly interested in the subject matter of an equity suit 
may not come in, in a proper case, and upon proper alle- 
gations prevent the abatement or dismissal of the same 
by being made a party. But he must come at the right 
time or he wiil not be heard, unless, indeed, he shows 
good and sufficient legal reasons why he did not come 
within a reasonable time. 

This plainviff in error, as appears by the records of this 
court, became discovert in 1857 from her then husband. 
who was the first administrator of her brother, and al- 
though she may have intermarried with the said Wilcher, 
her present husband, she has been a feme sole, with the 
right to litigate as to her separate estate, since 1872. 
And yet no reason is given, no explanation made, and no 
cause set out for this long delay. The order of the judge 
was the solemn judgment of the court; it was pregnant 
with meaning to all persons interested therein. But it is 
said that the party was dead, and therefore the order was 
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a nullity. It is true that Brady was dead, but the pro- 
perty and this plaintiff survived, and she says that the bill 
was for her benefit and that the property was hers. Her 
delay and /aches therefore have closed the rights which 
she might have had to be made a party to this suit. Be- 
sides the very order shows that the counsel who had rep- 
resented the complainant were present when it was taken. 
Judgment affirmed. 












CRAWFORD ef al. vs. THE MOBILE AND GIRARD RAIL- 
ROAD. COMPANY. 







(Crawford, Justice, being disqualified, did not preside in this case.] 






1. By the act of 1827, making provision for laying off a town in the 
Coweta Reserve on the Chattahoochee river, and the act of 1828, in- 
corporating the town of Columbus; a dedication of the common 
included in the twelve hundred acres so laid off to the use of said 

_town was made, not in the sense of common of pasture, estovers, etc., 
but in the higher sense of a common appurtenant to the town, and 
for the advancement of its interests as a town, and among other 
interests, its commercial prosperity. 

2. Where the city authorities of Columbus gave to the Mobile and Gi- 
rard Railroad a certain piece of ground in said common for the 
purpose of a depot and yard, etc., necessary for its change of termi- 
nus from Girard, in Alabama, to Columbus, in Georgia, on its in- 
vitation or demand, in view of the Columbus subscription of stock 
therein, and where the franchise to move into Georgia was author- 
ized by an act of the general assembly of Georgia empowering the 
Alabama road to connect with the Georgia Southwestern at Colum- 
bus, such use of the common by the city authorities, tending, in 
their judgment, to its commercial prosperity, was not inconsistent 
with the great purpose of the grant of the common to the town for 
the uses for which it was dedicated, and such buildings as are ne- 
cessary for the depot and appurtenances were not included in the 
restrictions then imposed in respect to houses, buildings, etc., in 
the original acts of dedication. 

3. When, by the act of 1873 the general assembly vested title in the 

plaintiffs to the common for the use and benefit of the city, the said 

plaintiffs took the title of the state subject to such legitimate uses of 
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the common as the city had previously authorized, and among these 
legitimate uses is the permission or. grant to devote part thereof to 
railroad purposes as promotive of its commercial prosperity. 

. If the legal title had not been put in any persons for the use of 
the city before the act of 1873, the legal title then granted 
inured to the benefit of the city, the beneficiary of the original 
grant, and those to whom the use, in the line and purpose of the 
original grant of that beneficial interest, had been granted by the 
city, though the title so then vested restricted the uses not pre- 
viously granted to other purposes defined and limited in that act. 

. But the legal title, or at least the right to manage the common for 
the interests of the city, was certainly in the mayor and council—at 
least until the will of the general assembly thereon was indicated ; 
and such right to manage the common, as well as the legitimate 
disposition thereof before the change of managers by the act of 
1873, it was not the intention of that act to make invalid and ille- 
gal; but its true intent and purpose was in respect to the common 
still left as common at the date of that act. 

. That act being in accordance with the will of the city authorities, 
and their assent for the city being had thereto, passed the title to 
the commissioners as to all the common not theretofore appro- 
priated to specific purposes by the city authorities. 

. The act of the military mayor and council, ratified by the constitu- 
tion of the state and subsequent recognitions of it by the mayor 
and council duly elected, passed the right of the property sued for 
into the Mobile and Girard Railroad Company. 


- Municipal Corporations. Title. Commons. Laws. 
Powers. Railroads. Columbus. Before Judge WILLIS. 
Muscogee Superior Court. May Term, 1881. 


Crawford e¢ a/., commissioners of commons of the city 
of Columbus, under the act of 1873, brought ejectment 
against the Mobile and Girard Railroad Company to recover 
the following land: “A part of the commons, east of the 
city of Columbus, commencing on the extension of Bryan 
street, of said city, at the northeast corner of the land 
occupied by the Southwestern Railroad Company, and 
running east onthe extension of Bryan street six hundred 
feet, thence south twelve hundred and eighty-one and 
eight-twelfths feet, thence west six hundred feet, thence 
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north twelve hundred and eighty-one and eight-twelfths 
feet to beginning point.” 

In addition to the general issue, defendant filed a plea 
stating the following facts: 

First. That by an act of the general assembly, ap- 
proved December 24th, 1827, and another approved De. 
cember Igth, 1828, the land sued for was dedicated to the 
town or city, and the title thereto was vested in the muni- 
cipal authorities, for the benefit of the public. 

Second. That by an act of the general assembly, ap- 
proved December 21st, 1857, the authorities of the Mus- 
cogee Railroad and the Mobile and Girard Railroad were 
authorized to, connect their tracks by extending them 
through the streets and commons of the city of Colum- 
bus, with such side-tracks, turnouts and sheds as might be 
necessary; and that under this act the mayor and coun- 
cil, on the 8th of March, 1858, did give the consent of 
the people to the connection; and that afterwards the 
mayor and council, by several ordinances, granted to the 
Mobile and Girard- Railroad the premises and land claimed, 
upon which to erect side-tracks, turnouts and sheds, upon 
condition that said railroad shou!d not charge storage on 
any goods received or deposited, and their property should 
always be subject to assessment and taxation as other 
property in the city; and that defendant accepted the 
terms, and its property has been assessed for taxes every 
year since, although exempt under the act of 1873; and 
that it has paid $3,00c.00 taxes to the city not required 
by law. 

Third .That defendant accepted the grant of the city 
of February Ist, 1869, and on that day took possessicn of 
the land, and has held it adversely ever since ; and that the 
value of the land is not more than $3,000.00, and at the 
time of the grant not more than $1,000.00. 3 

Fourth. That all the title the plaintiffs have is derived 
from the act of the legislature, approved February 18th, 
1873 ; that said act was passed at the instance of the mayor 










408 SUPREME €OURT OF GEORGIA. 


Crawford e¢ al. vs. The Mobile and Girard Railroad Company. 





and council of the city of Columbus; that they are the 
beneficiaries under said trust ; and they having heretofore 
granted their interest to the defendant, that defendant is 
entitled to the possession thereof; and the plaintiffs, as 
trustees of their grant, are estopped from disturbing its 
possession; that if they are not so estopped, then the 
plaintiffs can only recover by paying to the defendant the 
amount it has heretofore paid to the city in taxes. 

On the trial the evidence disclosed, in brief, the follow- 
ing facts: Thecity of Columbus was originally laid out 
in accordance with the acts of 1827 and 1828, from a cer- 
tain tract of land belonging to the state and known as the 
“ Coweta Reserve.” By the original survey the town was 
divided into blocks, and streets were laid out; but on the 
outskirts of the town, so planned, there was a considera- 
ble amount of land not divided into streets and lots, but 
marked on the map as “town commons.” The land in 
dispute formed a part of what was known as the “ East. 
Commons.” 

In 1851 the following agreement was made between the 
mayor and council of Columbus and the defendant, then 
the Girard Railroad: 

“The mayor and council agree to subscribe to the capital stock of 
the Girard Railroad Company the sum of $150,000.00 in corporation 
bonds, bearing interest at the rate of 7 per cent. ; and the railroad com- 
pany agrees to apply the proceeds of the bonds to the purchase of 
iron for the road-bed from Columbus to Chunnenuggee. The city 
council reserves the right to build a depot in the city, and a bridge over 
the Chattahoochee river, and connect the depot with a line of track 

_ over the bridge, to the line of the Girard Railroad, on west bank of the 
Chattahoochee ; and the railroad company agrees, when this is done, 
to run their trains into the city, to receive and discharge freight at the 
depot. The amount expended by the city in building the bridge and 
depot, shall be considered a subscription to the capital stock of the rail- 
road, for which the road shall issue certificates ; that when the certifi- 
cates are delivered, the depot and bridge shall be the property of the 
railroad.” 

In 1857, the legislature passed an act allowing the Mus- 
cogee (now Southwestern) Railroad and the Mobile and 
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Girard Railroad to connect their roads by running a track 
or tracks through the streets and commons of the city of 
Columbus, first obtaining the consent of the citizens 
thereof... On March 8th, 1858, the mayor and council of 
Columbus entered into the following agreement with the 
defendant : 


“STATE OF GEORGIA—Muscogee County. 

WHEREAS, the legislature of the state of Georgia, at its last ses- 
sion, passed an act authorizing the president and directors of the Mus- 
cogee Railroad Company and of the Mobile and Girard Railroad Com- 
pany and of the Montgomery and West Point Railroad Company to con- 
nect their roads by running a track or tracks of their said roads through 
the streets and commons of the city of Columbus, first obtaining the 
consent of the citizens of Columbus; and, whereas, the mayor and 
council of the city of Columbus, at a regular meeting on the 15th day 
of February, 1858, passed the following : 

‘ Resolved, That the Muscogee Railroad Company shall have permis- 
sion to connect with the Opelika Railroad. PGND SR, SEER, Meee 

Be it further resolved, That permission is hereby given to the 
Muscogee Railroad Company to build a bridge across the river, and to 
pass through Thomas street and through the east commons, and con- 
nect with the Mobile and Girard Railroad at any convenient point : 
Provided, said company shall establish on or near Broad street, at some 
point to be designated by council, a permanent passenger depot; and 
further, that the construction of the bridge, depot, and all other ex- 
penses necessary to its connection, are not borne, or any part thereof, 
by the city; and provided further, that said company shall not cross 
- said streets and commons at a rate of speed exceeding four miles per 
hour ; and that an election be held, in which shall be submitted the 
question of connection on the basis of the report of the committee.’ 

And whereas, in pursuance of said resolution, an election was held 
at the court house in the city of Columbus, on February 27th, 1858, 
at which the question of ‘connection’ and ‘no connection’ was sub- 
mitted to the people, and a majority having voted for ‘connection,’ 
now, it is agreed between mayor and council of the city of Columbus, 
representing the citizens of said city, and the Mobile and Girard Rail- 
road Company “ * ° ” Mf - vy 

And the said mayor and council of the city of Columbus, by the au- 
thority of the act of the legislature, and the will of the people expressed 
as aforesaid, doth give, grant and convey to the Muscogee Railroad 
Company. and to the Mobile and Girard Railroad Company, the right, 
power and authority to connect their said roads, to-wit : 
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The said companies, or either of them, shall construct a permanent 
bridge across the Chattahoochee river, so that the abutment of same 
Shall be on Thomas street, and shall lay down and use a single track on 
Thomas street, through said city, totheeast commons * * .* 
And said company shall have the privilege of running said railway 
from the east end of Thomas street, through the east commons, to the 
depot now erected, or tv any depot which may hereafter be erected on 
the grounds of the Muscogee Railroad Company ; and also to connect 
by any other track with said Muscogee Railroad, through said commons, 
at any point east of the city, when the convenience of said companies 
may require the same to be done ° ° as ° 

It is further agreed and understood thatthe said Muscogee Railroad 
Company and Mobile and Girard Railroad Company shall make no 
connection of their said roads, or permit the same to be done, in any 
other place, way or manner than is herein authorized and provided for.” 


On May 25th, 1868, the mayor and council were dis- 
placed by military order, and others appointed in their 
stead ; William Mills, captain 16th United States infantry 
being appointed mayor. On July 27th following. Mills 
retired and requested Mott, a member of this appointed 


council, to act as mayor. On February Ist, 1869, this 
council, on petition of W. M. Wadley, president of the 
Mobile and Girard Railroad Company, for the privilege of 
locating a depot on the east commons of the city, adopted 
the following resolution : 


“Resolved, That so much of the east commons be and is hereby 
granted to the Mobile and Girard Railroad Company, for the sole pur- 
pose of erecting thereon a depot and the necessary buildings apper- 
taining thereto, as is situated immediately east of the present depot 
grounds of the Southwestern railroad [here follows a description of 
the land sued for]; the said ground to be held and used by said rail- 
road company for no other purpose than a railroad depot, otherwise 
to revert to the mayor and council of Columbus, with all improve- 
ments thereon. The said company shall also be prohibited, forever, 
from charging storage on any goods received or deposited at their 
depot. The property of said company shall, also, always be subject 
to assessment and taxation by the city, as other property in the city. 

Resolved, further, That the said Mobile and Girard Railroad Com- 
pany shall have the privilege of access to the above described jot of 
ground by all necessary and proper tracks, thereby connecting their 
present line across the Southwestern railroad track over and through 
the east commons of said city to said grounds.” 
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Also, by resolution, March Ist, 1869, the same council 
amended the grant, so as to give the railroad company the 
privilege of egress from said grounds, over the commons. 

The depot of the defendant was on the west or Ala- 
bama side of the Chattahoochee river until 1869. In that 
year a bridge was built across the river, the connections 
completed between the defendant’s road and the Musco- 
gee (now Southwestern) road, and the defendant arranged 
to use a portion of the warehouse of the Southwestern 
road. Defendant was unable to build a depot at that 
time upon the land granted toit. In 1872 one or two 
small houses were erected by the defendant upon the land 
in dispute, and a fence built around them. They have since 
been used as an oil shop and oil house. In 1873 defend- 
ant built a fence around the land in dispute, but it has 
since rotted down and people have passed across this land 
as over other portions of the common. Defendant has 
paid taxes on its road, bridge and track regularly. It has 
paid no taxes on the land. 

In 1880 the deféndant proposed to build a track branch- 
ing off from the track of the Southwestern railroad and 
running into the land in dispute, and connecting with the 
track of the Western railroad. This proposed track was 
not for the purpose of connecting the defendant’s road and 
the Southwestern road, as that connection had already 
been made on the west side of the Southwestern railroad 
track, while the land in dispute and the proposed track 
running into it were on the east side of the Southwestern 
railroad. The Southwestern railroad has been leased by 
the Central railroad, and defendant’s road is under the 
same general management. 

In 1873 the legislature, with the assent and at the 
instance of the municipal authorities, passed an act cre- 
ating a board of commissioners of commons for the 
city of Columbus, and the plaintiffs are the parties 
appointed by that act, or their successors... A com- 
mittee was appointed by them to ascertain by what au- 

v 67—27 
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thority certain portions of the commons were held by 
the different railroads, what amount of commons was held 
by the city for cemeteries, and by what authority, and 
whether any arrangements could be made with the rail- 
road companies to change their depot grounds. A report 
was made by this committee, setting out that a grant had 
been made bythe council of certain land in 1847 to the 
Muscogee, now the Southwestern Railroad Company, for 
the purpose of locating a depot, and for no other purpose ; 
and also the grant to defendant above stated, in 1869. If 
the land in dispute is used as contemplated, it will prevent 
the opening of several streets which have been laid out 
by the commissioners of commons, who have had a survey 
made of the commons, including this land, have had avenues 
run through it, and have sold lots north and south of it. 
There was some other testimony, which is not material to 
an understanding of the points decided. 

The jury found for the defendant and judgment was 
entered accordingly. Plaintiffs excepted, and assigned the 
following among other errors: . 

(1.) Because the court charged as follows: “ Under 
the act laying out this town, what was known as the 
commons was dedicated by the state of Georgia to the 
city of Columbus as a common and to be used as com- 
mons, and the title to that property then went from the 
state of Georgia to the city of Columbus, or its authority. 
The only right that the state reserved, under that act, was 
the right to see that this property was used for.the pur- 
poses for which it was dedicated ; and so long as the city 
of Columbus used it for the purposes for which it was ded- 
icated, the state of Georgia had no right or control over 
it.” 

(2.) Because the court charged as follows: “ Then I tell 
you, that the act of 1873, which is relied upon by the 
commissioners as their title in this case, vested no title in 
them; for the reason, that the title which'the state of 
Georgia had to this property, had been previously vested 
by the State in the city of Columbus.” 
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_ (3.) Because the court charged as follows: “Plaintiffs in- 
sist further in this case that the city of Columbus had no 
right to dispose of this property, except by act of the 
legislature. That I tell you is true. They had no right 
to dispose of the title to this property, except by act of 
the legislature, for any purpose that was inconsistent with 
the purposes for which it was dedicated. And the pur-. 
poses for which it was dedicated were not that it should 
remain for them as a common, or as a pasturage for cattle; 
but that it should be used by the city of Columbus as a 
common until it became necessary, for the benefit of the 
city of Columbus, to change it for some other purpose. 
And under that dedication, the city of Columbus had the 
right to use it, as I said to you, for any purpose not incon- 
sistent with the purposes for which it was dedicated. For 
instance, if they saw fit to dedicate, to suffer, or allow any 
portion of it used asacemetery, they had a right to do it. 
That would not be inconsistent with the authority under 
which they held it. And suffering a portion of it used as 
a hospital, would not be inconsistent with the power un- 
der which they held it. Suffering a portion of it used by 
a railroad company, under a contract with that company 
that they would build depot buildings upon it, and run 
their trains intothis city for the benefit of this city, would 
not be inconsistent with the rights, with the powers under 
which they held it.” 

(4) Because the court refused the following charge: “The 
city council of Columbus, known by its corporate name, 
the Mayor and Council of the City of Columbus, is but 
a creature of the law, called into existence for the purpose 
of administering the government of the city of Columbus 
under certain laws and regulations. It has no power to 
hold the title to any real property, except such as may be 
necessary for the administration of the city government, 
and could consequently not convey the title to any prop- 
erty it was not authorized to hold.” 

(5.) Because the court refused the following charge: 
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“ Under the law, no person had a right to erect a building 
on the commons belonging to the city of Columbus. And 
if the jury believe from the evidence, that the-land in 
controversy was a part of the commons as originally set 
apart, and a grant or gift was made by the municipal au- 
thorities to the railroad company, for the purpose of erect- 
ing buildings thereon, then said gift or grant was invalid 
and void, and the railroad company took no title by the 
gift or grant.” 

(6.) Because the court refused the following charge: 
“Under the laws of this state, no person had a right to 
erect any house on any part of the land known as the com- 
mon, belonging tothe city of Columbus. And if the jury 
believe from the evidence that the city council of Colum- 
‘bus granted to any person permission to erect buildings 
thereon, such grant was invalid, and such act was a usur- 
pation of authority, and the grantee thereunder took no 
title thereby.” 

(7.) Because the court refused the following charge: “If 
the jury believe from the evidence that prior to 1873 the 
state owned the land in controversy, but that in 1873 the 
legislature passed an act vesting the title of the land in 
trustees, who are the plaintiffs, to be sold for the purpose 
of extending the area of the city, and that the land has 
not yet been sold, the trust is executory, and the plaintiffs 
are entitled to recover the land for the purpose of execu- 
ting the trust; and if the defendants have any legal or 
equitable claim for taxes paid in consideration of a grant 
made them by the city authorities, of said land, they can 
follow the proceeds of the sale of the land, and be reim- 
bursed for the amount of taxes so paid, after the sale is 
made.” 

(8.) Because the court refused the following charge: “ If 
the jury believe from the evidence, that in 1869 the city 
council of Columbus, by legal enactment, granted to the 
Mobile and Girard Railroad Company the privilege of loca- 
ting a depot on the commons or vacant land east of the 
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city, known as the east commons, and set aside the same 
by metes and bounds; and that no such use was made by 
the company up to 1873, at which time the legislature of 
Georgia passed an act, that became a law, vesting the title 
of the commons in trustees, to be sold for the use of the 
city; and no such use has been made of the land by the 
railsoad company before the commencement of this suit, 
then the plaintiffs are entitled to recover the land.” 

(9.) Because the court refused the following charge: “To 
enable a person to acquire title by prescription and occu- 
pancy of land for seven years, under color of title, it is 
necessary that the occupancy be open and adverse. It 
must be continuous, and consistent in character with the 
writing under which he holds.” 

(10.) Because the court refused the following charge: 
“Possession of land is manifested, among other ways, by 
enclosure. When one takes possession of land, and man- 
ifests such possession by enclosing it, and does not live on 
it, or exercise acts of control over it otherwise, and suffers 
and permits such enclosure to decay or be taken away, 
and does not renew and keep up the enclosure for seven 
years; then, although he has color of title, it is not such 
possession as will enable him to hold it under a claim of 
prescription.” 


W. A. LITTLE, for plaintiffs in error. 


PEABODY & BRANNON; BLANDFORD & GARRARD, for 
defendant. 


JACKSON, Chief Justice. 


This is an action of ejectment brought by the commis- 
sioners of commons for the city of Columbus, appointed 
and empowered to control the said commons by an act of 
the general assembly of 1873, to recover from The Mo- 
bile and Girard Railroad Company a certain parcel of land, 
alleged to be part of the commons and to be illegally held 
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by that company. The question is, are the plaintiffs enti- 
tled to recover, or in other words, is the title in them, or 
did it legally pass out of the city of Columbus into the 
defendant prior to the act of 1873? 

Title was vested in the plaintiffs to the commons by the 
act of 1873, and thus the question arises whether at that 
date such title to the portion of it now sued for was in 
the state as to enable the legislature to grant it to the 
commissioners ; or rather, perhaps, in construing the act of 
1873 to authorize the conclusion that the legislature inten- 
ded by it to interfere with the parcel of land in dispute? 

1. To elucidate this point, it is necessary to examine 
the original acts by which the site of the city of Colum- 
bus was provided for, and the act incorporating that city 
as the town of Columbus. These acts were passed in 1827 
and 1828, and are to be found in Dawson’s Compilation, 
Pp. 470 and 474. 

It seems to us quite clear, from a fair and full examina- 
tion of these statutes, that the state decicated to the use 
of Columbus the land set apart for the town, including 
therein the entire tract of twelve hundred acres, the por- 
tion left as commons as well as the streets laid out and 
the lots which were to be sold and conveyed, as therein 
enacted. What was not sold was made a common for the 
benefit and use of the city especially. For what uses? 
Certainly not as a mere common of pasture, or estovers, or 
other narrow and agricultural and household uses, but 
for all the great purposes for which the grant was espe- 
cially made and the town incorporated. A cemetery isa 
necessity to a town. As it grows into city proportions, a 
park is of vast importance for health and recreation. 
These commons could be legitimately used for these and 
similar objects, and we cannot suppose that the general 
assembly designed to interfere with such use by vesting 
title to the common in these commissioners. The primary 
purpose, however, of the selection of this site for a town 
and the dedication of a common for its benefit, appears 
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clearly to have been commercial. The title of the act of 
1827 calls the future town a trading town. It is entitled 
“ An act to lay out a trading town, and to dispose of all 
the lands reserved for the use of the state near the Cow- 
eta falls on the Chattahoochee river, and to name the 
same.” 

The body of the act is equally explicit in regard to 
trade and commerce as the special object in view by the 
general assembly. The first section of it concludes the 
question and excludes all doubt in regard to the intention 
of the law-makers. The commissioners appointed to se- 
lect the site and lay out the town, are to have special 
regard to commerce and commercial prosperity. It pro- 
vides for the appointment of five commissioners, to “select 
the most eligible site, and cause to be laid out and dis- 
tinctly marked on the reserve aforesaid a town, upon such 
plan as they may devise and approve, having special re- 
gard to the future commercial prosperity of said town and 
the health of its inhabitants.” So prominent in the view 
of the legislators is the future commerce of the town that 
that object is coupled with and put on a par with the in- 
dispensable and overshadowing necessity of a regard to 
the health of the inhabitants. 

Assuredly no argument is necessary to show that rail- 
roads are an important element in facilitating trade, and 
in these times are essential to commercial prosperity. 

At the date of these acts public attention was being 
directed, by the few who ever move in advance of the 
great army of civilization, to railroads, and in ten years 
thereafter the South Carolina railroad was built, and the 
Georgia Railroad was pushing toward Camak and War- 
renton, and surveyed and mapped to Athens and Madi- 
son. So that it may be that these commercial highways 
were in the eye of the draftsman of the act when he 
penned it, and of those who passed it. Whether that be 
so or not, the future commercial interests of the embryo 
town were before them prominently, and any use of the 
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common to advance these interests is in the direct line of 
the grant and the dedication. 

The act of 1828, which incorporated the town thus laid 
out by the act of 1827 does contain restrictions on the 
powers of the city in regard to the common, and does 
prohibit the erection of buildings thereon; but these pro- 
hibitions were designed, we think, to guard against leave 
to put up temporary buildings under leases, and certainly 
not to prohibit a grant of the right-of-way over the com- 
mon—of the right to connect railways thereon, and to con- 
struct the depot and other buildings essential to such con- 
nection, and conducive to the commercial prosperity of 
the city. The plan of the town, as laid out by the com- 
missioners under the act of 1827, was not to be materially 
altered, and the streets and square for the court-house of 
the county of Muscogee, and other common, were not to 
be encroached upon by the erection of buildings or other- 
wise ; but the common was still subject, we think, to the 
great use for which it was first dedicated, to-wit: the use 
of a trading town, and the use in such way as to advance 
its commercial prosperity. See Dawson’s Comp., p. 475; 
sections 3, 4, 5, 6 of act of incorporation. 

2. We therefore conclude that the city authorities of 
Columbus could use the common for railroad purposes, 
because such use is in the direct line of the original grant. 
Therefore when they did so use a part of it in order to 
provide a place for the Mobile and Girard railroad to enter 
and locate a terminus within the limits of Columbus, in- 
stead of keeping that terminus on the Alabama side of 
the Chattahoochee river, they did a good thing to pro- 
mote the advancement of this trading town and to in- 
crease its commerce. The only difficulty in the way, it 
would seem, might have been the want’of power in the 
Alabama corporation to put its foot anywhere on the soil 
of Georgia; and that difficulty is met by the act of 1857, 
which expressly authorized that road to connect with the 
Georgia road, then the Muscogee, now the Central rail- 
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road. That act is, ‘That the presidents and directors of 
said roads shall have the power of connecting their said 
roads by extending them through the city commons and 
streets of Columbus, with such side-tracks, turn-outs and 
sheds as may be necessary for the convenience of freights 
and passengers: Provided, they first obtain the consent of 
the people of the city of Columbus, upon such terms as 
may be agreed on and shall be satisfactory to them.” 

The consent of the people through the city authorities 
was had, the land in dispute given for the purposes of the 
act, and even if the authorities had been before restricted 
in the use of the common, so as not to permit railway 
buildings to be erected thereon, and if the argument in 
regard to the original object and use of the common be 
untenable, it would seem that this act of the general as- 
sembly, and of the city under its grant of authority, would 
conclude the case against. the plaintiffs. If the title re- 
mained in the state, by this act the city’s consent passed 
it out into the railway companies. Title was vested in 
them by the holder of the legal fee, if it was in the state, 
and by the usee, if only that interest was in the city, and 
why it is not a perfect title, we are at aloss to see. Surely 
it is unnecessary to. show that this right to connect the 
roads and to have “such side-tracks, turnouts and sheds as 
may be necessary for the convenience of freights and pas- 
sengers,” includes houses, roofed. and protected from 
weather, depots of the usual sort, and the yards adjacent 
and convenient for passengers and freight, and to show 
that the extent of ground necessary. for such objects is 
left to the terms to be agreed on by the city and the rail- 
road companies expressly alluded to and authorized by the 
proviso above cited. 

3. What, then, is the scope and effect of the act of 1873? 
It passed the title of the state to the common, which had 
not been before that act disposed of by authority of the 
act of 1827 for the advancement of commerce, and the 
act. of 31st December, .1857, authorizing the connection of 
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the roads, atid all other uses to which the common had 
been previously put, if in accordance with the purpose of 
the grant, such as hospitals for health, cemetery for burial 
purposes, water-works, and everything promotive of the 
health and commercial prosperity of the town. 

The title to that part of the common undisposed of is 
vested in the plaint'ffs, but that. disposed of for other legit- 
imate objects, is where that legal disposition has put it. 
In this case, in respect to this land here in dispute, a prior 
legal disposition of it had put the title in the defendant, 
and there it abides. 

4. But even if the legal title had never been in any per- 
son for these uses of the city prior to the act of 1873, it 
was then put in these commissioners for the use of the 
city, and when it got in them for the use of the city, and 
the city, the usee, has used it for beneficial and legal pur. 
poses, shall the mere legal holder dispossess those who 
held under the usee for legitimate uses at the time they 
acquired their right ? Even though the act of 1873 there- 
after restricted the uses, and excluded this use now under 
consideration so far as future acts are concerned. still, as 
to past transactions, it would seem inequitable to wipe 
them out by a sweep of the legislative pen, doubtful 
whether it was so intended, to say the least, and trench- 
ing on vested rights if so intended. The legal principle 
would be applicable that he who conveys, having no title, 
if afterward he acquire it, shall not use the after acqui- 
sition to the destruction of his former deed, but the newly 
acquired title will inure tothe purchascr and perfect what 
was lame. As this recovery would be for the city, as the 
real interest is in the city, and these commissioners are 
mere stakeholders for it, the newly acquired title for the 
city’s benefit cannot be used to destroy what she before 
permitted and received value for, or put other people to 
expense about. 

5. It is clear, however that may be, that the manage- 
ment, the control of the common was in the city author- 
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ities, the usual city authorities, the mayor and council, 
until the change made by the act of 1873. And their acts 
were legal, at least until the will of the legislature was 
expressed ; and that will never has been expressed contrary 
to this use of the common or this part of it. Because 
the true intent and meaning of that act is to vest title to 
the common which was then common, and not to parts of 
it no longer common, but parted with to promote that 
interest for which the very town and common were crea- 
ted and dedicated. 

6. Even if the title had been in other city authorities 
to the common, still common in 1873, the legislature, it 
would seem, would have the right to vest it in these com- 
missioners; and this would certainly be so, if done at the 
instance and with the consent of the mayor and council, 
which was had. 

7. In regard to the military mayor and council, it is 
enough to say that their act seems to have been ratified 
or acquiesced in by the subsequent action or silence of 
legally and peacefully elected officers of the city, and con- 
firmed by the constitution of the state of 1868. 

We do not see, therefore, force in that objection to de- 
feat the defendant. It is true, that a narrow construction 
of the constitution of 1868, Code, §§5151, 5152, might not 
extend its shield over this particular act done subsequently 
to the adoption of that instrument; but the council had 
been appointed before, and the act of appointment is the ~ 
main matter complained of. They remained in office, 
everybody acquiescing, until the next regular election, and 
the spirit and effect of the two paragraphs cited is to make 
their action, until they were superseded by a regularly 
elected council, valid and legal. These provisions therein, 
in the language of that constitution itself, “shall be con- 
strued as acts of peace and to prevent injustice.” See 
Code §5152 above cited. 

If this act, because done after the adoption of that con- 
stitution be invalid, then all other acts done during the 
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same time—from the adoption of that constitution until 
the next council was elected—would also be invalid, and 
anything rather than peace and the prevention of injustice 
would result. Law suits and the overthrow of other 
rights and titles would follow, and the great purpose of 
the provisions would be annuiled in many instances. 

There are other minor points. made in the record, but 
none of them controlling, and it is deemed unnecessary 
to pass upon them. They go to the admission and re- 
jecting of testimony mainly, and whether admitted or re- 
jected, the result would be the same. 

The conclusion we reach is that the title to the com- 
mon, which was common in 1873, is in the plaintiffs; but 
that this piece of ground sued for was not then common 
in the sense of the act of 1873, but had become the prop- 
erty of the defendant, and cannot be recovered. The 
judgment is therefore right and must be affirmed. 

Judgment affirmed. 


Cited for plaintiff in error: 2 Dill. on Mun. Corp., 395, 
499, 499, 524; Daws. Comp, 470, 474; Actsof 1831, 236; 
Acts of 1834, 21; Acts of 1835, 55; Acts of 1836, 143; 
Acts of 1837, 53; Acts of 1840,—; of 1873, 127; 9 Ga., 
517; 17 16., 60; 45 /b.,608; 33 76., 601; 30 Jb., 507; 4 Pet., 
32; 11 6., 420; 14 Barb., 511; 1 Miss., 379; 4 Cal., 114; 2 
Arm., (Pa.,) 211; 11 M. & W., 827; 33 N. J., 18; Ang. on 
Highways, 185; Wash. on Eas., 135; 6 Barb., 265; 14 70., 
512; 26 N. Y., 105; 15 Johns., 452; 79 Ill., 33; 20 Wend., 
145; 30 Cal., 379; 31 /0., 585; 19 Ohio, 514; 26 Wend., 
414; 5 Mason, 195; 3 Kent., 432; 27 N. Y., 188; 63 Pa., 
489; 16 B. Monroe, 806; 12 Ind., 620; 45 N. Y., 234; I 
Whart., 468; 2 Watts, 25; 6 Whart., 43; 6 Wheat, 593; 
3 How., 534; 10 /6., 511; 7 La.. 208 ; Cooley Cons. Lim., 
294-5; ON. Y., 540; 45 N. Y., 234; 2 Dill., 147, 445, 512, 
513, 518, 618 x; R. M. C.’s R., 342; 16 Pick., 105; 12 IIL, 
38; 29 Iowa, 68; 28 Pa., 199; 13 6. 555; 26 Iowa, 387; 
24 /b., 445; 22 Mo., 13; 20 Jb., 192; 13 Jb., 610; Code, 
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§§2186-7; Story Ag., 210-11; 4 How., §54; Hill on Trusts, 
159, 535; 1 Whart. R., 468; 2 Watts, 25; 16 Pa.,94; 7 Tex., 
300; 7 Ind., 38; 13 Minn., 13. 

For defendant: Daws. Comp., 470, 474; 6 Pet., 436, 502; 
10 Pet., 713; 12 Ga., 252; 45 /0., 342, 602; 3 Kent., 563; 
Code, §2684; 20 Ga., 467; Daws. Comp., 244, 258, 260, 261, 
262, 265, 267, 269, 246, 253, 263, 266, 268, 272; Prince’s 
Dig., 549, 560, 561, 563; 1 Ire. Law, 196, 197, 198; Act of 
1837, 53; Act of 1840, 187; 33 Ga., 601; 59 /d., 476; 50 
1b., 451; 51 IIl., 266; 36 Iowa, 357; 4 Metcalf, 564; 1 Whart., 
485; 30 lowa, 94; 2 Smith’s Lead. Cas., 172; 2 Harris (Pa.), 
190; Acts of 1857; 17 N. Y., 124; 57 Ga.. 114; Code, 
§§5151-2; 57 Ga., 370; Code, §2306; 54 Ga., 231; 62 /b., 
733- 


CAMPBELL vs. CAMPBELL. 


. Where a husband arriving in Savannah, in this state, abandons his 
wife, a bill by her for alimony will lie against him if found and 
served in the county of Chatham, and the chancellor, thus having 
jurisdiction of the case for permanent alimony, may grant temporary 
alimony as in cases of petitions for divorce. 

. Questions of continuance of the trial of applications for such tem- 
porary alimony are in the discretion af the chancellor, and that dis- 
cretion was not abused in this case. 

. The sum allowed for counsel fees and support pendente lite are de- _ 
pendent on the circumstances of the parties and facts of the case; 
and whilst it is the better practice to specify the time for which the 
grant of supplies is decreed, it is no error not to do so, if the sum 
be not exorbitant or oppressive. Itis much in the discretion of 
the chancellor to fix fees and the amount needed for support, and 
that discretion is not abused in this case. 


Alimony. Husband and Wife. Jurisdiction. Contin- 
uance. Before Judge TOMKINS. Chatham Superior 
Court. December Term, 1881. 


Mrs. Annie Louise Campbell, on behalf of herself and 
her child, five years of age, filed her bill in Chatham su- 
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perior court against her husband, William Campbell, to 
recover permanent alimony. She also applied for tempo- 
rary alimony pending the case for permanent alimony. 
The bill and the testimony introduced by her in support 
of the application for temporary alimony made, in brief, 
the following case: 

She was married to Campbell in 1875, and they lived 
together in New York until December 1oth, 1881. For 
about a year previous to the filing of the bill, they had 
been on unpleasant terms. She had been in delicate 
health, and was advised by her physician to visit a warmer 
climate. Campbell had committed frequent acts of infi- 
delity, and had been most cruel and unkind in his treat- 
ment of her. On December Ioth, 1881, they left New York 
for Florida. During the passage on the steamer his con- 
duct toward her was very unkind and harsh. On their 
arrival at Savannah, Georgia, he deserted her on board 
the steamer, concealed himself in the city, and endeavored 
to take the north-bound train and return to New York, 
leaving her and her child without money to shift for them- 
selves. She made every effort to find him in the city, but 
without avail, and with her child and maid stopped at a 
hotel. Her husband, in the meantime, went to another 
hotel in the city and remained there without registering. 
Acting under legal advice, she swore out a warrant against 
‘him for abandoning the child, and he was arrested just as 
he boarded the train to leave. She afterwards learned 
that he had previously stated his intention to desert her. 
He is worth about five hundred thousand dollars. After 
being deserted, she determined to reside in Savannah. 

Defendant filed a plea to the jurisdiction, and also de- 
murred to the bill. The plea and demurrer were over- 
ruled. He moved for a continuance, alleging that he 
had been unable to prepare his case on account of having 
been under arrest, and because his counsel had been absent 
and occupied in other trials. The motion was overruled. 

Defendant’s answer and the testimony introduced by 
him made, in brief, the following case: 
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Defendant was not guilty of any infidelity or improper 
conduct of any sort towards his wife. On the contrary, 
the plaintiff treated him with great unkindness—snubbing 
him in public, refusing to speak to him at times, and 
otherwise ill-using him. This misconduct on her part 
became so bad on the steamer between New York and Sa- 
vannah, that he determined not to go on to Florida, but 
to return to New York. His original intention had been 
to accompany his wife to her destination in Florida and 
then return at once to New York, but after the occurrences 
on the steamer, he determined to return.from Savannah, 
to avoid further annoyance from such scenes in traveling. 
He denied most positively any desertion or intent to de- 
sert his wife,and asserted that he had amply supplied her 
with money, had always paid her board bills, and had in- 
formed the proprietor of the hotel at which she stopped 
that he would pay the board bill due him. He still 
claimed his marital rights in respect to his wife, and de- 
nied that he had permanently deserted or abandoned her, 
or that he had concealed himself in Savannah. 

The evidence as to the conduct of the parties towards 
each other was very conflicting. Testimony was also in- 
troduced as to counsel fees, which it is not necessary to 
set out here. 

The judge passed an order requiring defendant to pay 
to plaintiff five hundred dollars on account of temporary 
alimony, and to pay into court five hundred dollars more, 
to be held subject to the order of the court for complain- 
ant’s further support. Also, that defendant pay to com- 
plainant’s attorneys five hundred dollars on account of 
fees, with leave to them to move for further fees dur- 
ing the progress of the case. To this judgment defendant 
excepted. 


GARRARD & MELDRIM, for plaintiffs in error. 


A. P. & S. B. ADAms, for defendant. 
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JACKSON, Chief Justice. 


The main position on which the able counsel for plain- 
tiff in error rested his case, is the want of jurisdiction in 
the superior court of Chatham county. Of course if the 
court had no jurisdiction, the cornerstone of the entire 
proceeding sinks into nothing, and all built upon it falls 
with it. Had the chancellor jurisdiction ? 

The case made here is an’ application for temporary 
alimony, growing out of a bill filed for permanent alimony, 
and if the bill for permanent alimony did not lie for want 
of jurisdiction to render a decree thereon, the sap that 
passes from this trunk into the branch gives no vitality to 
the trunk itself, and of course can impart none to the 
branch. 

The husband and wife came to Savannah en route to 
Jacksonville, Florida, and there the trouble between them 
originated or culminated, and she was abandoned by him, 
without fault, as she alleges and swears on her part, and 
without adequate means of support. Thus she was left 
and compelled to make Savannah her temporary home, 
and as her husband was not a citizen of Georgia, resident 
in any county of this State, no court in this State had ju- 
risdiction to hear and determine any cause by anybody 
against him, unless the defendant could be caught and 
served therein. But as he was a non-resident, travelling 
through the state, any court of any county therein which 
could serve its process on him acquired jurisdiction of his 
person. Of the subject matter, of the question of sup- 
port—of permanent alimony, and growing out of it, of 
temporary alimony—the judge of the superior court, 
sitting as chancellor, has the jurisdiction. Whilst tem- 
porary alimony, it is true, is but a branch of the greater 
suit for permanent alimony, yet, in cases like this at 
bar it is an essential branch. Indeed, in all cases where 
the wife is destitute of means to support herself and 
maintain her suit, the temporary alimony is of the 
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very essence of the whole suit, and unless it be granted, 
the rot in the branch, like the blight on the limb of 
the pear-tree, will communicate immediate decay and 
death to the entire case. The party must herself live 
that her suit may live, and she must have adequate coun- 
sel as well, that the suit may live. Money is the very 
sinew and muscle of the whole body of her case, and de- 
serted and destitute, forsaken among strangers by her 
husband, if he be not compelled to furnish it, where shall 
she get it to sustain her own life and the life of her case? 
Code, §308); supplement to Code, §§618, 648; Code, 
§§1737, 1744, 1745, 1746, 1747; 18 Ga., 690. The case in 
the 18 Ga. is that of Murphy vs. Winter & Co., and 
decides that “a citizen of another state, who is merely 
passing through this, resides as he passes, wherever he 
is; and the constitution declares that “equity cases 
shall be tried in a county where a defendant resides, 
against whom substantial relief is prayed.” Art. 6, Sec. 
16, Par. 3, Sup. to Code, §648. The most substantial relief 
imaginable is prayed against this defendant; he isa citizen 
of another state; he was merely passing through this state 
and through Savannah, in the county of Chatham, when 
he was served, and the court of equity thereby acquired 
jurisdiction over his person, and had it of the subject mat- 
ter, to-wit : the permanent alimony and the temporary ali- 
mony needful to enable the suitor to get her decree for 
that permanent support. 

So that, without reference to the authorities cited else- 
where by the learned counsel on both sides, our own 
statutes, fundamental and ancillary, and the judgment of 
our own highest court, unanimously rendered and equiva- 
lent te a statute until reviewed and reversed, settle the 
point at issue beyond controversy. 

And it ought to be the law. The nature of the claim, 
if it be a moneyed claim, is immaterial. Whether equita- 
ble or legal, it makes no difference. The non-resident, 
passing through the state, resides as to jurisdiction where 

v 67—28 
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he is caught and served, and may be sued there at law or 
in equity as the one or the other court has jurisdiction of 
the subject matter. It ought to be the law, because the 
suitor having a just claim ought not to be sent out of the 
state for the justice he can receive in it. The roving de- 
fendant may settle down nowhere. In this case he was 
on his way to Florida, and seems to have tacked and 
turned towards New York. Shall the suitor follow him 
to Florida or back to New York? Or, should he again 
change his course, shall she be forced to follow wherever 
he may go until he settles? Especially is the application 
of the law absolutely necessary in a case like this. Is she 
to go to our poor-house and be maintained there at the 
expense of the people of Chatham county, or of the city 
of Savannah, when her husband is amply able to support 
her? Is he to be allowed to do what no citizen of Geor- 
gia could do—put her and his offspring by her upon a 
Georgia parish for support? The effect would be not to 
extend equal but suverior rights to the citizen of another 
state. And more especially is the law wise in cases of 
temporary alimony. The need is urgent; the food neces- 
sary immediately ; time is of the very essence of the de- 
mand; and if she try to follow the wanderer who aban- 
dons her among strangers, the attempt is hopeless, be- 
cause she has no means to travel. We put the case 
strongly to show the necessity of jurisdiction, and not to 
decide that the facts at bar are as strong as the above 
language might be construed to imply. 

Nor do we mean here to decide that the jurisdiction 
would attach in an application for divorce. There the 
policy of the law might be different, as the law itself may 
be. But policy as well as law is clear to the extent of 
showing jurisdiction for alimony in case of abandonment 
of a wife by her husband within this state, when he is a 
citizen of another. Nor do we decide whether under the 
act of 1870, codified in sections 1847 and 1748, a proceed- 
ing for temporary alimony would not lie independently of 
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any prayer for permanent alimony, in a case like this; be- 
cause the scope and prayer of this bill embrace perma- 
nent alimony, and we make the case turn on its allega- 
tions. 

2. In regard to continuance of the hearing for tempo- 
rary alimony, the chancel'or did not abuse his discretion, 
and with discretion on such points the law invests him. 

3 Soin regard to the disputed facts in the record, and 
the amount of temporary alimony, embracing the support 
of the wife and child and counsel fees to carry on the litiga- 
tion, we cannot say that the chancellor abused that discre- 
tion with which the law clothes him. In such cases, the 
law well places his judgment on a high plane, and the set- 
tled rule of this. court is never to lower that elevation 
except when he himself does so by stepping off the legal 
platform and stooping below judicial fairness. We cannot 
see that in the judgment rendered and now reviewed, he 
he did not square himself by the rule the law prescribes. 
It may have been more exact to measure off the supplies 
allowed by inches of time, but as the entire allowance is 
temporary—only to extend until further order, and within : 
the power of modification by the chancellor at any stage of 
the case, and not oppressive or exorbitant, having refer- 
ence to the delay attendant upon litigation stubborn as 
this is likely to be—we cannot see that the omission so to 
divide the allowance by the week or month invalidates the 
judgment and demands a reversal. 

Therefore the case is decided as in the syllabus at the 
head of this opinion is set out and approved by the court, 
and the judgment is affirmed. 

Judgment affirmed. 


Cited for plaintiff in error: Code, §:1747; Acts of 1870, . 
p. 413; Code, §1746; Cons. of 1798 and 1861; Cobb’s Digest, 
224; 25 Ga., 473; Cons.-of 1868, Art. 5, §12, par. 1; 
(Code, §5173); Cons. of 1877, Art. 6, $16, par. 1; 2 Bish. 
Marriage and Div., (§ Ed.) par. 117, 122, 121, 125, 129, 775, 
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783, 777, 301, 132, 141, 359; Story Conf. Laws, 230 e¢ seq.; 
Code, §1736; 34 Md., 21-26; 1 Bouv. Law Dic., p. 15; 5 
Cranch, 351; 1 Kelly, 8; 43 Pa., 464; Met.(Mass.) 478 et 
seqg.; Code, §§1712, 1744; 2 Bouv., 513; 47 Ga., 332; 
49 16., 378; 54 1b., 560; 39 1b., 53-55; 44 Pa., 216, 219; 
Code, §3869; 53 Ga., 253. 

For defendant: Code, §21; 30 Ga., 440; 47 Jb., 562; 2 
Bish. on Mar. and Div. §§137, 142, 152, 150, 169, 170, 201, 
205; 20 Ala., 629, 646-7; 37 Ala., 395; 9 Wall., 109; 
‘Code, §§1744, 1747; 1 Bish., $§738, 748; 2 Wait, 565; 31 
Ga., 634; 36 /b., 317; 1 Bish., 725, 732, 744; 36 Ga., 
318, 286; 41 /b., 46; 2 Wait, 594-6; 23 Am. R., 299; 2 
Bish. 53, 55, 56, 57, 58, 63; 100 Mo., 150; 1 Bish., 719, note 
2; 4 Dess., 574, 560 ; 22 Ga., 31; 15 /6.,97; 38 1b., 670. 


CRUSSELLE vs. PUGH. 


1. The existence of fraud is a question of fact, and if there be testi- 
mony tending to show it, the question should be left tothe jury. 

2. If counsel for the plaintiff made a concession of fact favorable to 
the defendant, and the court stated to the jury that the fact had 
been conceded by plaintiff ’s counsel, it was no ground for riew trial 
at the instance of the defendant. 

3. A master is generally not liable to one employé for injuries resulting 
from the negligence of a co-employé. He may become liable if he 
fails to use ordinary diligence in employing competent servants, or 
retains an incompetent servant after knowledge of his incompeten- 
cy, and damage results therefrom. 

4. A lessor is not liable to a servant of the lessee for damages result- 
ing from the negligence of the latter, unless some duty remained 
upon the lessor from a failure to perform which the injury arose. 

(a.) It would make no difference that the servant injured was origin- 
ally employed before the lease by the lessor, was ignorant of the 
lease, and supposed that he was still so employed. 


Non-suit. Charge of Court. Master and Servant. 
Damages. Before Judge CLARK. City Court of Atlanta. 
December Term, 1880. 
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Reported in the decision. 
ARNOLD & ARNOLD, for plaintiffs in error. 
MILLEDGE & HAYGOOD, for defendant. 


SPEER, Justice. 


Pugh sued Crusselle in the city court of Atlanta for 
damages to the amount of three thousand dollars. He 
alleged that in April, 1871, he was employed by Crusselle 
in the capacity of a “striker” for one Gatewood, a blas- 
ter, who was also in the employment of Crusselle. That 
on 1gth of April, 1871, by reason of the careless and un- 
skillful manner in which said blaster prepared the drill, 
the charge of powder exploded prematurely, by reason 
of which the eyes of the petitioner were so injured as to 
cause him great pain, and finally to deprive him of his eye- 
sight. He further alleged, as part compensation for the 
loss and injury done the petitioner he, the defendant, 
authorized petitioner to buy of one Dill a certain house 
and lot at the price of two hundred dollars, which he 
promised to pay for and convey by deed to petitioner. 
That said lot was purchased, and in August, 1872, peti- 
tioner moved into it with his family under the belief that 
the defendant had the title made to petitioner. That 
sometime after that, petitioner learning the deed had not 
been so made, he saw the defendant, and he to-allay the 
fears of petitioner promised he should have the house and 
lot during his life. But, notwithstanding such promise, 
defendant had, in May, 1880, ejected petitioner from the 
place thus given as part compensation for the damage 
done him in the loss of his eyesight, etc. ° 

Subsequently plaintiff amended his writ, alleging that 
defendant, Crusselle, constituted Gatewood as his agent in 
his stead to take charge of and direct the blasting of the 
rock in the quarry of Crusselle, and plaintiff was hired by 
Crusselle to work under said Gatewood, to obey his in- 
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structions and do whatever he should order about blast- 
ing. That the work isa dangerous one unless directed 
by a skillful man, one experienced in the business. Plain- 
tiff was employed only asa striker, and knew nothing 
about blasting. That he consented to work under Gate- 
wood only with the understanding that Gatewood knew 
his business. On the contrary, Gatewood was grossly 
ignorant of the business, and this incapacity was known to 
defendant, or would have been known to him had he taken 
ordinary care and diligence to inform himself ; but in dis- 
regard of his duty, defendant put Gatewood in charge of 
the work, and by reason of his unskillfulness and care- 
lessness, the blast of powder exploded prematurely and 
destroyed the eyesight of plaintiff, and this without fault 
or negligence on the part of plaintiff. 

And plaintiff avers he would have brought his suit long 
ago against defendant for this damage and injury, but that 
defendant quieted him and induced ‘him not to do so, by 
agreeing that he should have the title to the house and 
lot on Berry street, in the city of Atlanta, which plaintiff 
had been occupying since the purchase from Dill until he 
was illegally ejected in May, 1880, by defendant. The 
property is worth five hundred dollars, and from four to 
five dollars per month rent. Plaintiff alleges his age at 
the time of the damage at forty-four years, and that he 
has a wife and children dependent ; that he, defendant, had 
stated to.divers persons he had given plaintiff the house 
as compensation for damages, etc. That defendant has 
ejected plaintiff and his family, poor and dependent, from 
the house. He therefore brings his suit, etc. 

To this suit defendant pleaded the general issue and 
statute of limitations. 

On the trial, the jury returned, under the evidence and 
charge of the court, a verdict in favor of the plaintiff for 
the sum of six hundred and twenty-five dollars; where- 
upon the defendant made a motion for a new trial on the 
various grounds as set forth in the record, which was over- 
ruled by the court, and plaintiff excepted. 
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1. The first ground of error was in not non-suiting'the 
plaintiff on the conclusion of his testimony, the defendant 
having filed a plea of the statute of limitations. 

It is alleged, and such was the evidence, that this wrong 
was inflicted in April, 1871, and the suit not having been 
instituted until 1880, the defendant claimed that the suit 
was barred by lapse of time. 

It is claimed by the plaintiff, in reply to the plea of the 
statute, that the defendant has been guilty of a fraud “by 
which the plaintiff has been debarred or deterred from 
his action ; and by reason thereof the limitation only com- 
menced to run from the discovery of the fraud.” 

Fraud, in reply to the statute, being a question of fact 
for the jury, and there being facts and circumstances in 
the evidence affecting this failure to sue within the period 
of limitations which went to support this reply to the 
statute of limitations, we think the court did right to 
overrule this motion for a non-suit and to submit, as he did; 
to the jury the whole evidence, including the evidence 
of fraud, and leave it for them to say whether defendant 
had been guilty of such fraud as “debarred or deterred” 
plaintiff from brirging this suit within the two years as 
prescribed by the statute. So that neither in the refusal 
of the court to sustain the non-suit; nor in his charge to 
the jury in submitting the question of alleged fraud, in 
reply to the statute, do we find any error on the part of 
the court below. 

2. The second ground of alleged error is in the court 
charging, “ It is conceded by counsel for plaintiff that Mr. 
Pugh has been pecuniarily damaged to one half of his ca- 
pacity to labor.” It is due to’ the court below to say, in 
making use of this language he was speaking of what had 
been severally acceded to by counsel on either side in the 
way of proof or admission. He said to the jury, to re- 
lieve them from calculations, “that by agreement of 
counsel on both sides, in one instance, and the concession 
of counsel for plaintiff, in the other, etc., that plaintiff’s 
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expectation of life, according to the tables of mortality, 
based upon his age at the time of the accident, is twenty 
years; and it is conceded by counsel for plaintiff in the 
other that Pugh has been permanently damaged to one- 
half of his capacity to labor.” Wesee no error against the 
defendant in this statement of the court to the jury. , If 
plaintiff chose to concede his injury only extended to one- 
half his capacity to labor,” it was an admission that did 
not bind defendant, and probably only operated to the 
disadvantage of plaintiff. Few men who are blind are to 
be found, we presume, who are half so efficient for labor 
as men who have their eyesight. 

Neither do we find any error on the part of the court in 
charging the jury as set forth in the 3d, 4th, 5th, 6th, 7th, 
8th and oth, grounds of the motion, when taken in con- 
nection with the entire charge as set forth in the record. 

3. The tenth alleged ground of error, was in the court 
charging the jury: “If they should believe, from the evi- 
dence, that when plaintiff originally went upon the work 
that he was in the employ of defendant, Crusselle, and that 
Pugh, at the time of the accident and up to the time of 
the accident, believed he was working still under Crusselle 
and had not been notified of Crusselle’s sub-letting the 
quarry to Gatewood, then Crusselle would be liable to 
Pugh for the extent of the damage for the accident that 
happened to him (Pugh), provided you should believe that 
if it had been Gatewood solely, Gatewood would be lia- 
ble ;” and in not charging the jury “if plaintiff did have 
notice of the change of masters, or by the exercise of 
ordinary diligence could have known it, defendant would 
not be liable at all for the alleged injury.” 

We recognize, of course, the doctrine contended for by 
counsel for defendant in error, and as expressed in the 
Code, that “the principal is not liable to one agent for 
injuries arising from the negligence or misconduct of 
other agents about the same business.” Code, §2202; 
1 Kelly, 198. In the case of McDonald vs. The Eagle and 
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Phenix Manufacturing Company, decided at the present 
term, this court said, “ The principal is liable for 42s own 
negligence or mztsconduct, and hence his liability rests on 
his own negligence or misconduct in the employment of 
his agents, and if he uses ordinary diligence in employing 
competent men, it is enough to relieve him. He is not* 
liable for the negligence of a fellow-servant while engaged 
inthe same employment, unless he has been negligent in 
the selection of that servant, or retained him after knowl- 
edge of his incompetency. Nor will the fact that the per- 
son proved incompetent, of itself and without more, show 
negligence of the master, but it must further appear that 
the master knew, or might have known, by ordinary dili- 
gence, the incompetency of the agent or servant. Law 
of Master and Servant, 333, 423-432; 2 Thomps., 969; 
Sherman and Red., 31; 1 Am. Rail., 536.” 

The gravamen of the complaint against the defendant 
as set forth in the writ is, that the defendant had em- 
ployed Gatewood as a superintendent or agent, to do the 
work of blasting in this quarry; that he was incompetent 
and unskilled in the work, and this fact was known to de- 
fendant, and by reason of this incompetency, unskillful- 
ness and carelessness, the blast of powder was prematurely 
discharged, and plaintiff, who was working with him, was 
damaged, and by reason of the employment cf this un- 
skillful superintendent, defendant is liable. 

There is no question that if the evidence submitted on 
the trial had supported this theory of the case, as set 
forth and alleged in the declaration, that the defendant 
would have been liable. He is liable as a common master 
for the injuries done by one employé to another employé 
if his (the master’s) own negligence or want of ordinary 
care and diligence is the cause of the injury. For instance, 
as in the case cited of McDonald vs. the Eagle and Phenix 
Manufacturing Company, a master would be liable for an 
injury to a servant occasioned by the fault of a fellow- 
servant, if he failed to employ competent men to do the 
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work in which the fellow-servant was injured,-and which 
was caused by the want of skill in the servant causing the 
injury. The true test of liability is, was the master at 
fault or negligent, and did this fault or negligence of the 
common master lead to or result in damage to the servant 
* by his fellow-servant ? ° 
But while a master is responsible to third parties for in- 
juries arising from the negligence of his servant, it is the 
prevailing doctrine that a party who has contracted for 
the doing of certain work for his use and benefit is not 
liable for the injuries arising in the performance of such 
work. The distinction is predicated upon the ground 
that the master has the control of his servant, and can 
remove him for misconduct, while a contractor as between 
him and his employer, is responsible unly for the fulfill- 
ment of his agreement, and pending the performance is 
to a certain extent substituted for the party for whom the 
work is to be done. 2 Hilliard on Torts, 436; 5 Ohio, N. 
S. 38. One as master is liable as to third persons for the 
acts of his servant, for the servant represents the master, 
and his act is the act of the master; but the sub-contrac- 
tor, and not the person with whom he contracts, is liable 
civilly for any wrong done by his servants in the execu- 
tion of the work contracted for. The party employing 
has the selection of the party employed, and it is reason- 
able that he who has mace choice of an unskillful or care- 
less person to execute his orders should be responsible for 
any injury resulting from want of care or skill; but neither 
this principle nor rule can apply to a case where the party 
sought to be charged does not stand in the character of 
master to-the party by whose negligent act the injury has 
been occasioned. If the defendant has no control over 
the men employed by the contractors or the contractors 
themselves, they could not dismiss them or direct their 
work. There usually cannot be more than one superior 
legally responsible. Hilliard on Torts, 442-3; 27 Conn., 
274; 4 Exch., 255. Where it is sought to make a propri- 
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etor or owner responsible, between whom and the employé 
injured there are intermediate contractors or sub-lessees, 
the principle is fairly stated and rule thus laid down in a 
case in 33 Am. Rep., 426: ‘“ The main question in such 
cases is, whether any duty remained which sprang from 
the proprietor’s own position and from the violation of 
which by the proprietor the damage arose.” 

Take the case at bar, and conceding the fact that Pugh 
was the servant of the defendant at the time of the injury, 
yet to make the defendant liable it must be shown, as 
alleged in the writ, that Gatewood was likewise the ser- 
vant of the defendant, and that it was the carelessness or 
negligence of the defendant in employing Gatewood, al- 
leged to be unskillful and incompetent, and whose unskill- 
fulness was the cause of the damage, before he would be 
responsible as the common master of the two. But in 
this case the evidence shows, without any conflict, that 
Gatewood (whose want of skill and experience it is alleged 
produced this disaster to the plaintiff below) was not at 
the time the servant or employé of the defendant, Crus- 
selle. The written contract between them in evidence, as 
construed, (and we think properly construed by the court) 
establishes the fact that Gatewood took charge of this 
quarry to work it, not as the superintendent, agent or 
employé of Crusselle, but as a lessee under him. And 
therefore the legal question made hy the evidence, and 
which should have been ruled by the court was, whe her 
a lessor is liable for the want of skill, carelessness or neg- 
lect of his lessee to an employé either of the lessee or of 
the lessor. 

Hilliard lays down the rule broadly, “that a lessor is 
not liable either as partner, principal or master, for the 
torts of the lessee or his servants.” 2 Hilliard on Torts, 
587, (3d Ed.) 

In the case of Norton vs. Wiswall, 26 Barb., 618, this 
question seems to have been elaborately examined and 
discussed in a case in which it was sought to make the 
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proprietor of a ferry responsible for the wrongful act of the 
servant of a lessee of the ferry. In that case the court 
says: “Where one is the master or principal of another, 
he is responsible for his acts within the scope of his em- 
ployment, because he has conferred authority upon the 
latter to dothe act, and because he has the power and the 
legal right to control his conduct; where one is the part- 
ner of another he is liable for his acts within the scope of 
the partnership, because he has agreed to be so, and be- 
cause the very nature and object of this relation imply 
that each acts with the authority and assent of the other. 
But where the parties stand toward each other simply in 
the light of contracting parties, having no relation toward 
each other which draws into operation the principle of 
agency, the rule does not apply. Such is the condition of 
lessor and lessee. The lessee for the time being takes the 
place and assumes the duties of the lessor. He is a 
substitute for the lessor; he acts independently of him. 
He has an agreement under which in consideration of a 
stipulated compensation he is for the time being clothed 
with the rights and responsibilities of the lessor. He has 
the rights of owner. The lessor cannot, without his con- 
sent, set foot upon the premises during the lease. The 
terms of the lease displace the lessor, he cannot control 
it, nor give directions concerning it. To attempt to con- 
trol or direct it makes him a usurper, a trespasser. How 
then can he be liable for the acts of the lessee? The ser- 
vants of the lessee are not his servants. They owe no 
allegiance or service to him, and thus having no power 
over them, he is not responsible for their acts. He stands 
in no relation to them which makes applicable to him the 
maxim “respondant superior.” Apply these principles 
to the case at bar under the evidence, and it appears that 
Gatewood was seeking employment of Crusselle, the de- 
fendant; that they entered into a contract of lease, in 
which Crusselle sub-let the quarry he was then having 
worked on his.own account to Gatewood, on terms stipu- - 
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lated in the writing; that on a certain day, and several 
days before this accident, Gatewood entered on the quarry 
under his lease, retaining some of the hands originally 
working for Crusselle and discharging others; that among 
those hands retained were Anthony Mell, the blaster, and 
Pugh, the striker; that under Gatewood these hands were 
working together for about a week, when Gatewood, for 
some cause, discharged Mell, the blaster, on Monday be- 
fore the accident on Wednesday, and undertook himself 
the duties of blaster, or loading, when, it is alleged, from 
his want of skill or inexperience, the blast pay ex- 
ploded, and plaintiff was injured. 

These being the facts established, under what rule of 
law can Crusselle, the lessor, be held liable for the fault of 
Gatewood, the lessee, to one working in the quarry leased 
by Gatewood? What right did Crusselle have to enter upon 
the premises leased to Gatewood, or control or direct his 
servants, or even to direct or control Gatewood, the lessee ? 
The rule is, as before stated, “ The principal is not liable 
to one agent for injuries arising from the negligence or 
misconduct of other agents about the same business.” But 
he may be made liable if by his negligence in employing 
an agent, he secures one unfit for the work, and this want 
of skill leads to the injury of a co-employé. But in this 
case Gatewood was not employed asa servant of Crusselle 
at all: he leased from him the quarry, and the relation of 
lessor and lessee existed, not that of master and servant. 

In view of these facts, we must hold that the rule of lia- 
bility which the court gave in charge to the jury, and ex- 
cepted to in the tenth ground of the motion, was error. 
To charge that because Pugh went to work originally under 
Crusselle, and up to and at the time of the accident he be- 
lieved he was working still under Crusselle, and had no 
notice of the sub-letting of the quarry to Gatewood, then 
Crusselle would be liable, if Gatewood was liable, for the 
injury, we think was error under the rules of law we have 
sought to lay down in this opinion. 
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We have examined with care the authorities cited by 
counsel for defendant in error, and in the case cited in 
33 Am. Reports. 423, and specially relied upon, we find 
nothing in conflict with the views here expressed. In 
that case the mining company, a corporation, was held 
liable for damages to an employé of certain sub-contrac- 
tors engaged in working the mine; but the court put it 
expressly upon the ground that in the contract the com- 
pany (who were the owners) made with the sub-contractors 
the former assumed the duty of making arrangements to 
protect the workmen; and the injury complained of resulted 
to the employé from the falling in of a portion of the mine 
which the company had failed to keep secure, as they had 
contracted todo. Here was a direct violation of the prin- 
ciple heretofore quoted: ‘ Whenever any duty remained 
which sprang from the proprietor’s own position, and from 
the violation of which the damage-arose,” ther the propri- 
etor would be liable. 

Let the judment of the court below be reversed on the 
ground that the court erred in charging the jury as is set 
forth in the tenth ground of the motion for new trial. 

Judgment reversed. 


McLENDON ws. HARRELL. 


If a sheriff violates his duty, and as a result is imprisoned for con. 
tempt, he cannot recover damages from another, on the ground that 
he was induced to adopt such line of conduct by the false and 
fraudulent representations of the defendant and promises to protect 
him, and by the false representation that a check given in payment 
for land bought at the sheriff’s sale would be paid. To allow offi- 
cial misconduct to be the basis of a recovery against a coadjutor 
therein, however guilty the latter might be, would be contrary to 
public policy. 


Actions.. Damages. Officers. Before B. P. HOLLIS, 
Esq., Judge pro hac. vice. Webster Superior Court. 
April Term, 1881. 
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Jno. R. WoRRILL, for plaintiff in error. 





HAWKINS & HAWKINS, for defendant. 





JAcKSON, Chief Justice. 










This action was dismissed on demurrer. The substance 
of the declaration is that the sheriff, who is plaintiff, was 
tuled for money—the: price of property of a defendant 
in execution, which was bid off by the defendant, Harrell, 
and to whom the sheriff made a deed for the property ; 
that he was sent to jail for failure to pay the money over 
under the rule; that the defendant was a claimant of the 
fund which the land brought, and induced the sheriff to be- 
lieve that he would certainly get the money under supe- 
rior liens which he held, if the sheriff should be ruled for 
it by other claimants. and thus got him, the sheriff, to re- 
ceive a check on a bank in Americus in lieu of the cash, 
representing the check to be good, assuring him that it 
would be paid and promising to see to it that the sheriff 
should not be hurt, but the money would be paid for the 
property sold by him, Harrell, in any event; that Har- 
rell, notwithstanding all these promises, instructed the 
bank not to pay the check, and failed and refused to pay 
the money, whereby the plaintiff was attached for con- 
tempt, put in jail court week for several days, lost the 
profits of his office during that time, suffered much in 
body anc mind, and was brought into public odium and 
contempt, to his and his family’s disgrace, and to his dam- 
age ten thousand dollars. 

Unquestionably the sheriff would be entitled to recover 
unless the claim be illegal, because against public policy. 
Is it against public policy, and therefore illegal? If he 
was induced to do an unlawful act in the regular course 
of his official business by the promises, or entreaties, or 
arrangements of anybody whereby he became guilty of 
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contempt of court, and subjected himself to an attach- 
ment for contempt, we do not think that the law will per- 
mit him to make a gain out of his own illegal conduct, or 
that the law will indemnify him for imprisonment and de- 
privation of his office occasioned by his own dereligtion 
of duty, though that dereliction of duty was caused by 
the representations of another ever so false and fraudu- 
lent. Was it a dereliction of duty for the sheritf to make a 
deed to property he sold, until the money was paid? and 
was the money paid by a check on a bank in another 
county? There can be but one answer to these questions. 
The very fact that the court convicted him of contempt 
in disobeying its mandate and imprisoned him therefor 
during the very week when his services were needed at its 
regular session, is conclusive that he did violate the law 
and incur its severest penalty. Shall he make this pun- 
ishment for contempt of the court the means of enriching 
himself? Shall he indemnify himself by appeal to law for 
violations of law? Though the man who thus induced 
him to act, according to the allegations of the declaration, 
which must be taken as true, may have used the most 
fraudulent, deceitful and false arts, in order to induce ille- 
gal conduct in its sworn officer, the law will not allow that 
officer to shield himself behind the bad conduct of another 
from the penalties of its violation, nor will it permit its 
officer to recover damages where he is particeps in that 
violation. No mancan do wrong and recover from a co- 
adjutor in that wrong. No man can be convicted of.a 
crime, or guasi crime, or violation of official duty, and re- 
cover damages from him who was accessory before the fact 
to the crime, or violation of duty, for the very punishment 
which the law affixed to the crime or violation of duty. 
We know no exception to this fundamental principle of 
public policy in ail civilized states ; and the very last case 
in which any exception should be made to it is that of an 
officer of the !aw itself, sworn to adhere to it and execute 
its mandates at every hazard. And however guilty 
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another may be, though he be really more guilty than its 
officer, and though by his treachery and fals¢hood to word 
and plighted faith, the officer’s dereliction to duty was ex- 
posed and he was punished; such conduct in another will 
not paliate or atone for the officer’s own disobedience. 
The guilt of another, even if double-dyed, cannot be set 
off or recouped against his own; much less can the penalty 
for that guilt be recovered in damages from a coadjutor 
therein. 

Of all officers of the law sheriffs should be freest from 
favoritism and partiality, and on no occasion, and in the 
discharge of no duty of their responsible office, should they 
be more so than in public sales. Cash, not credit, is that 
which the law requires them to exact from every bidder, 
and no man’s note, or check, or draft, is, inthe cold and 
impartial eye of justice, the equivalent of cash. Once 
relax the rule, and the gate to collusion and fraud is swung 
back so wide that an ocean of corruption would enter, and 
the fairness of public sales would beat anend. Arrange- 
ments might be made to credit one to his advantage and 
to the disadvantage of all others, and the sheriffs would 
be tempted to violate the law in order to put money 
in their own pockets; or would be careless to execute 
it at public sales if a rich bidder promised to pay at 
court; and if he fail to do so and the sheriff be punished 
for contempt by imprisonment, the sheriff could recover 
damages from the man he favored, and be thus inde:mni- 
fied for the very penalty which the law affixed for its vio- 
lation by its own officer. If when the sheriff failed to 
respond to a money rule and was imprisoned therefor, he 
could recover damages for that imprisonment from one 
who deluded him into the illegal act which caused it, of 
course the measure of damages would be in proportion to 
the extent of his sufferings and the length of the impris- 
onment; and thus the law would actually give him a 
premium to hold out against its mandate as long as hu- 
manity could endure the confinement in order to recover 

v 67—2y 
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heavier damages. Its whole reason and spirit and policy, 
it appears to us, forbid that such result should flow from 
persistent contempt of its authority. 8 Ga., 153; 19 /0., 
298 ; 30 /6., 653. These cases show that it is illegal for 
the sheriff to take a check on a bank or note, that he does 
so at his peril, and is liable for the money on a rule therefor, 
with all its consequences, including attachment and im- 
prisonment for contempt. 

In the strong cases put in this opinion, and the severe 
terms used, it is not intended to animadvert on the con- 
duct of either party in this cause, but to show to what 
extent the principle might be carried, if once established ; 
and thus to show that the principle which would be estab- 
lished, if a recovery in damages could be had for the im- 
prisonment and sufferings incurred by this sheriff, by reason 
of his own malfeasance, though prompted by another, 
would lead to the most disastrous results, and open a wide 
field for corruption and fraud, and is thus in the teeth of 
public policy. 

Nor is it meant to intimate that the sheriff cannot re- 
cover the amount of the check or draft given him by the 
defendant, with interest and costs ; but it is meant to rule, 
and to that full length it goes, that in no case, where the 
sheriff or any officer of the law who violates it and is put 
in jail by its authority for that violation, can he recover dam- 
ages for that imprisonment from anybody, though the per- 
son he sues, and from whom he would recover such dam- 
ages, fradulently and deceitfully deceived him, and violated 
solemn assurances in not coming to the officers relief and 
paying him what he promised, and thus saving him from 
the imprisonment. To authorize the recovery would be 
contrary to public policy, and therefore illegal. 60Ga., 
277 and 450 are on the general line of this view of the 
law, and throw light on the matters herein discussed. See 
also 9 Ga., 137. 

Judgment affirmed. 
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LATHROP & CoMPANY ws. HICKSON. 


. The suit being on an ordinary note, the consideration of which was 
guano, with no waiver of any right to plead failure of consideration 
or worthlessness of the guano, such a plea was not prevented or 
barred by the fact that the guano was to be, and was in fact, fish 


guano. 
. The verdict is supported by the evidence. 


Contracts. Estoppel. Debtor and Creditor. Before 
Judge SIMMONS. Houston SuperiorCourt. April Term, 
1881. 


ld 


Reported in the decision. 


B. M. DAVIS; WARREN & GRICE, for plaintiffs in error. 


No appearance for defendant. 
JACKSON, Chief Justice. 


This was a suit on a guano note, and the jury found 
for the defendant. There are but two grounds in the 
motion for a new trial, and the only errors urged here for 
the denial of that motion are, first, that the court erred 
in refusing to charge the jury that if the note was given 
for fish guano, they should find for the plaintiff though 
the guano were worthless. Ou. its face, it was given for 
guano, but the defendant testified that it was to be fish 
guano, and upon this testimony, or admission, by the de- 
fendant, the request was based. The note is a plain one, 
with no iron-bound stipulations in regard to not making 
any defense to it, and the admission that the guano was 
to be fish guano, did not alter it so as to deprive the de- 
fendant of the defense that it was not fitted for the use 


intended, but was worthless. There was, therefore, no 


error in the refusal to charge as requested. 
2. The second ground is, that the verdict was contrary 


. 
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to the evidence. The evidence is conflicting; but there 
is enough to support the finding that it was worthless, 
and therefore not fit reasonably for the use for which it 
was purchased. The jury and judge presiding having both 
found that issue for defendant, the one tribunal on the 
trial, and the other on a motion for a new trial, the unin- 
terrupted line of the decisions of this court is not to inter- 
fere. 
Judgment affirmed. 


GILLIS vs. SMITH, executor. 


An execution against a sheriff should be directed to the coroner of the 
county of the sheriff ’s residence and to all and singular the sheriffs 
of the state, except the sheriff of the county of such residence, and 
the same may be levied by the coroner, other sheriff or constable of 
the county, at the option of the plaintiff. 

(a.) The object of this provision is to prevent a defendant from hand- 
ling a process against himself. While therefore af. fa. directed to 
all and singular the sheriffs and coroners of this state was not in 
exact accord with the statute, the defendant having at its date been 
a sheriff, yet where it appeared that he had ceased to be a sheriff 
and that the 7. fa. was levied by his successor, it substantially com- 
plied with the statute, and the court properly refused to dismiss the 
levy on motion. 


Executions. Levy and Sale. Laws. Sheriffs. Be- 
fore Judge CRisP. Stewart Superior Court. April Term, 
1881. 


Reported in the decision. 
R. F. WatTTsS, for plaintiff in error. 
_T. D. HIGHTOWER; W. A. LITTLE, for defendant. 


JACKSON, Chief Justice. 


The claimant moved to dismiss the levy on the ground 
that the defendant therein was sheriff of the county at its 
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date, and that the execution was directed to all and sin- 
gular the sheriffs and coroners of this state, instead of to 
the coroner of the county of Stewart, and all and singular 
the sheriffs of said state except the sheriff of the county 
of Stewart, and that the successor to the sheriff at the 
date of the execution made the levy, he being the sheriff 
of Stewart county. The court denied the motion, and 
this is the error assigned. 

Section 3633 of the Code, enacts that the execution in 
such a case shall be directed as contended for by the 
plaintiff in error ; but section 4, sub-section 6, enacts that 
a substantial compliance with any requisition of the Code 
on the part of public officers, shall be sufficient, and no 
proceeding shall be declared void for want of such com- 
pliance, unless expressly so provided by the enactment. 
In this case the enactment does not so provide, and the 
direction is substantially a compliance with the enactment. 
The purpose and spirit of the act is’ that the sheriff shall 
not handle and execute a process against himself; but it 
does not mean that a succeeding sheriff of the county 
should not do so. True, it excepts the sheriff of that 
’ county from the officers to whom it is directed, but the 
intent is as to the man then exercising the duties of the 
office, who is defendant in 7. fa. If he had levied it, of 
course the levy could not stand, but that his successor did, 
with whom he had noconnection at all, could hurt nobody. 
The execution is directed to all the coroners, and that em- 
braces the coroner of Stewart county,,., It is faulty only in 
not excepting the sheriff. of Stewart county; but that is 
required because he was then a party. The reason ceases 
when a new officer takes his place, he not being his deputy, 
and the reason ceasing, the law ceases. : 

If the execution had excepted the sheriff of Stewart, 
we still would think that this sheriff of Stewart could have — 
executed it, because the manifest intention of the excep- 
tion was to affect that sheriff who was party to the exe 
cution; but here it is directed to all the sheriffs of the 
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state; he is one, and no party and not interested. Being 
sheriff of the county, he was the very best officer to exe- 
cute its process where not interested, and to hold that he 
could not do so in this case would be to “ stick in the bar.” 
The words, “except the sheriff of the county where ¢he 
interested sheriff resides,” fix the true intent and spirit of 
the act; and the words, “ which may be levied, served and 
returned by the coroner, or other sheriff, or constable of 
the county,” strengthen the fastening of this meaning. 
The constable may act if not otherwise incompetent,though 
the process be not directedto him. Code,§4173. And so 
might the sheriff of Stewart, even if that officer had been 
excepted and the process not directed to him, if the 
direction of the first part of the section had been com- 
plied with, provided always he was not that interested 
sheriff at whom the act was aimed, and who was disquali- 
fied by it. 
Judgment affirmed. 


POWELL & COMPANY vs. SUBERS & MASSEY. 


Where a promissory note was given for a specified amount and con- 
tained the statement that “this note is given in consideration of the 
indebtedness of S. D. Massey to L. Powell & Company, (the payees 
of the note) which we hereby assume,” toa suit thereon, failure of 
consideration could be pleaded and proved by parol, in that the Mas- 
sey debt was represented by a promissory note which the plaintiffs 
were to deliver up to defendants, but failed so to do, and retained 
both it and the note sued on. 


Evidence. Contracts. Promissory Notes. Before Judge 
SIMMONS. Bibb Superior Court. April Term, 1881. 


Powell & Company sued Subers & Massey individually 
and as a firm, on the following note: 
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“ SPARTA, GA., December 15th, 1876. 
On the first day of December, 1877, we, or either of us, promise to 
pay L. Powell & Company, or bearer, one hundred and eighty-three 
dollars and sixty-five cents, with interest from January tst, 1874. 
This note is given in consideration of the indebtedness of S. D. 
Massey to L. Powell & Company, which we hereby assume. 
(Signed) MAssEY & SUBERS. 
Amos A. SUBERS, 
ORREN E. MASSEY.” 


Defendants pleaded the general issue, and a special plea 
of failure of consideration. 

The latter plea was to the effect that S. D. Massey owed 
Powell & Company, and defendants owed S. D. Massey; 
that the indebtedness of Massey to Powell & Company 
was evidenced by a note; that defendants gave the obli- 
gation sued on for the accommodation, and at the request 
of plaintiffs, and that as the consideration thereof the note 
of Massey was to be transferred and delivered to them; 
that this was not done, but they were compell<d to settle 
their debt to Massey without deduction ; that he has left 
the state and is insolvent, so that a delivery of the note 
would now be useless; that the consideration of their 
note had therefore failed. 

On motion the court refused to strike this plea. The 
same point was raised by objection to evidence and excep- 
tions to the charge of the court. 

The jury found for the defendants. The court refused 
a new trial, and plaintiffs excepted. 


HILL & Harris; J. A. HARLEY, by HARRISON & 
PEEPLES, for plaintiffs in error. _ 


Bacon & RUTHERFORD, for defendants. 


JRE bemaed Justice. 


The question made is this: On a promissory.note sued 
on by Powell & Company with this addendum made part 
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of it: “This note is given in consideration of the indebt- 
edness of S. D. Massey to L. Powell & Company, which 
we hereby assume,” is parol evidence admissible to show 
the indebtedness which was assumed, that the evidence 
of it was a promissory note held by Powell & Company, 
which was to be delivered up to the makers of the note 
sued on, and which was not delivered up, but still retained 
by Powell & Company? Everybody is agreed that a new 
and different consideration cannot be engrafted by parol 
on the note, the consideration of the promise being 
already expressed on its face; because it would be to add 
to the written contract. And all are agreed, too, that ¢he 
consideration expressed on the face of the paper may be 
shown by the makers to have failed, and thus the. failure 
to carry it out be set up and shown by parol as a bar to 
the suit. So that the task before us is to apply these 
principles to the facts made in this case, and to rule it ac- 
cordingly. : 

The consideration is certain indebtedness assumed. 
What indebtedness? The contract does not tellus. That 
it isnot a gratuitous promise to assume the debt of another 
is clear; because the consideration—a consideration for 
value—is expressed in the note. On the face of the note 
it is all the indebtedness of Massey, because no part is 
‘ specified. May not the makers show what that indebtedness 
was—what all of it was—and then show that it had failed, 
by showing that it had all been paid by Massey himself 
since this note was given by these makers? Clearly so, 
we think. Is it not equally clear that it could be shown 
what that indebtedness, or the evidence of it was, what 
sort of security, whether a mortgage or promissory note, 
or other thing of value, which was availabie or might be 
available, and that this consideration never got into the 
possession of the makers, and had thus failed because the 
makers did not get the thing for which they agreed to pay 
this money ? . 

We think so. The makers assumed the debt of another 
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to the payees, the payees refused and failed to give them 
the evidence or security which they held for that debt, 
but held on to it. Canthey collectthe money out of both? 
Clearly this was not the written contract. At least it is 
ambiguous, and may be explained by parol, and when ex- 
plained by parol, the proof is that the debt assumed was 
to be turned over to the makers and was not turned over» 
and thus the consideration of the promise failed. 

Suppose no consideration had been in the paper sued 
on, but it had been “for value received,” what that was, 
and that it failed, could be proved by parol. Suppose it 
had been a horse, and the horse had not been turned over 
but retained, could not that fact be proved, and the failure 
to deliver the horse be pleaded and proved by parol? 
So where the consideration is the debt or indebtedness of 
another which is assumed by the promissor, the retention 
of that debt, the failure to cancel it, or in case of its being 
in the form of a promissory note, to deliver it up, is mat- 
ter of plea in defense of the recovery, and may be set up 
and. proved by parol. 

The very fact that the debt is assumed implies that the 
security for it, other than the assumption of it by the new 
promissor, if no other consideration is specified, is not to 
be retained but is to be surrendered, and that the creditor 
is thenceforth to look for payment to the new parties who 
have assumed it. 

The only doubt in the application of the law to the 
facts here arises from the expression of the consideration 
of the note on its face. That is indebtedness, without a 
stipulation that it is to be cancelled or the evidence of it to 
be surrendered ; but that is implied, or all events there is 
such ambiguity about it as to admit parol proof of the 
meaning of the consideration expressed; and when we 
ascertain the true consideration so expressed, the rule of 
law is clear that it may be proved by parol that it has failed. 
Therefore we conclude that the court below was right so 
to hold and that the judgment must be affirmed. We are 
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unable to see the error in the charge as requested touehing 
the land, and that point was not pressed here; virtually, it 
grows out of and is covered by the other. 

_ Judgment affirmed. 


Cited for plaintiffs in error: Code, §§2757, 3762, 3800, 
3803, 3806; 50 Ga., 211; 52 1b., 448; 43 1b., 167, 190, 
423; 54 10., 289; 56 /b., 31: 55 1b., 113; 60 /0., 383; 62 
1b., 217; 32 1b., 372; 30 /b., 22, 271, 714; 35 16., 213; 


Wade on Notice, 337—34I. 


CAPE FEAR STEAMBOAT COMPANY vs. BARTHOLOMESS, 
sheriff, e¢ al. 


. When the sheriff seizes property under a f. fa., if he turns it over 
to the defendant to keep, he does so at his peril ; and this applies 
as well to a mortgage #7. fa. as toa fi. fa. founded on a general 
judgment. 

. In such case the sheriff is. not ¢ entitled to. fees for watching and 
guarding the property until the sale, and hence cannot transfer any 
right to such fees to defendant in 7. fa. 

. If the defendant, in caring for such property, has incurred necessary 
expenses, without making any profit, equity will allow him such 
actual expenses ; but it will not allow him more on the ground that 
the fees of the sheriff, had he held possession, would have _ 
more. 

(a.) Even if equity would ordinarily allow such fees, it will not do so 
where the property sells for much less than the amount of the f. fa. 
In that event, it will apply the fees so acquired as a credit on the 


ji. fa. 


Equity.: Sheriffs. Executions. Levy and Sale. Fees. 
Before Judge FLEMING. Chatham County. ' At. Chambers. 
August 2, 1881 


. Reported in the decision. 


JACKSON, Lawton & BASINGER, for: plaintiff in error, 
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Cape Fear Steamboat Company vé. Bartholomess, sheriff, ¢¢ a/. 


CHISHOLM & ERWIN; A. P.&S.B. ADAms, for defend- 
ant. 


CRAWFORD, Justice. 


The Cape Fear Steamboat Company, on the 5th day 
of June, 1871, foreclosed a mortgage for $26,000 00, be- 
sides interest, on a debt due to the said company by Rob- 
ert Erwin and Charles S. Hardée, partners, using the firm 
name of Erwin & Hardee, for the purchase of the steamboat 
Governor Worth, and upon which the aforesaid mortgage 
was given. The boat was brought to sale on the 7th day 
of September, 1871, and was bid off by the steamboat 
company at the sum of $13,000.00. 

The sheriff refused to make titles or deliver the boat to 
the said company until it obligated itself to place in his 
hands the sum of $515.00, claimed by the said sheriff for 
‘watchmen’s fees and dockage for the said boat. The com- 
pany not recognizing the justice or legality of this claim, 
filed its bill in equity against the sheriff and Robert Erwin, 
alleging that this sum of money was claimed and demanded 
that it might be paid over by the sheriff to Robert Erwin 
one of the defendants in the mortgage fi. fa., in whose 
possession the boat had been left, after, just as before, the 
levy, with all her machinery, tackle, furniture, efc., from 
the date of the levy to the day of the sale. The com- 
pany alleged that the said sheriff had no right to leave 
the said mortgaged property thus levied upon in the hands 
of one of the defendants in the mortgage fi. ‘fa., and that 
he was not authorized to allow the said defendant, by his 
keeping the said property, to charge or demand the enor- 
mous rates claimed for the watching and dockage, when the 
same was so largely in excess of what was actually eve 
out by him. 

‘ The complainant further alleged that the wetchthen 
really performing that duty were only to receive. $50.00 
per month, and that he who was at first so. employed 
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had died, and the second one had already been paid the 
sum due him for that service. And it was also alleged 
that the dockage actually paid was only $47.00, a part of 
which had been paid by the defendant, Erwin, and the 
balance by the complainant. The insolvency of the de- 
fendants in the mortgage fi. fa. was also alleged, as well 
as that they were largely indebted to complainant on the 
said fi. fa. The prayer was for a decree setting aside an 
ex parte order granted by the judge for the payment of 
the aforesaid sum of $515.00, and that they pay the 
amount of damages sustained by complainant on account 
of the said boat having been left in the possession of the 
defendant, Erwin. 

The answer of the sheriff denied leaving the boat abso- 
lutely in the charge or possession of Erwin, or any other 
person, but averred that he took possession and control, 
and employed such persons as he saw fit to watch the 
same and keep it from all injury, though at no time turn- 
ing over the charge or possession as alleged by complain- 
ant. Healso denied having employed the persons named 
as watchmen, or that the charges were unreasonable, but 
alleged, on the contrary, that they were reasonable and 
moderate, and such as he was entitled to have for the ser- 
vices rendezed, and he prayed for their payment. 

The defendant, Erwin, denied that he had the same 
possession or control of the boat as before-the levy, but 
that the sheriff had, and that he was only the agent of 
the sheriff. He further denied any indebtedness to the 
complainant. 

Upon the hearing of the cause, the jury, under the evi- 
dence and charge of the court, found for the defendant ; 
and the complainant being refused a new trial on the 
grounds alleged in his motion therefor, complains of the 
same as error. 

Without reference to the various grounds of error com- 
plained of, we proceed directly to the consideration: of the 
main point in the case. :Y 
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The record shows that after the levy by the sheriff on 
this steamboat, the possession thereof was continued in 
Robert Erwin, one of the defendants in the mortgage 
fi. fa. The character of that possession is claimed, both 
by himself and the sheriff, to be as the agent of the latter, 
with the duty upon him to keep her free from damage or 
injury, and to do which both a watchman and dockage 
were necessary. Admitting this to be true, does it follow 
as a matter of law that the sheriff may leave property levied 
upon in the hands of the debtor and defendant in the 7. /z., 
and at the same time allow him to charge fees therefor? 
We cannot recognize the right of the defendant in fi. fa. 
to compensation for such service. - But it is insisted that the 
judgment and ft. fa. in this case was against the property 
and not against the owners. Whilst this is technically 
true, they are still the owners of the property, and they 
are the mortgagors as well as the defendants in the 7. /a., 
although it is limited to the particular property mortgaged. 
They stand to that specific property precisely in the same 
way that they would to their general estate with a general 
judgment against them, and the same rules are applicable 
to both cases, and, as we hold, are as follows: 

If the sheriff, when he seizes property of the defendant 
under execution, turns it over to him, he does so at his 
peril, and this applies as well to mortgage fi. fas in rem 
as to general jugments. 

In such case the sheriff is not entiled to fees for watch- 
ing and guarding the property until the sale, and conse- 
quently cannot transfer any right to such fees to the defend- 
ant in fi. fa. 

If the defendant, in caring for such property, has in- 
curred necessary expenses, without making any profit out 
of the property whilst he held it from the date of the levy 
to the day of the sale, equity will allow him such actual 
expenses‘so incurred; but it will not allow him more, be- 
cause the fees of the sheriff might have amounted to more 
than the expenses he actually incurred. 
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Even if equity would grant the defendant such fees 
ordinarily, it will not do so when the property sold under 
the f. fa. brought into court much less than the amount 
of the fi. fa.,; but it would apply the fees so acquired by 
the defendant, and to be paid by the plaintiff who pur- 
chased the property at sheriff’s sale, to a credit on the 
judgment, on the principle of equitable set-off 

To require the plaintiff in f. fa. to pay over any part 
of the purchase money to the defendant in f. fa., when 
the fi. fa. itself was unsatisfied, would be inequitable and 
unjust, and certainly so, beyond the amount actually paid 
out by the defendant, 

Judgment reversed. 


PENNINGTON ef al. vs. GAMMON ef ad. 


. Any county may organize a chain-gang to be composed of convicts, 
who may be employed in working on the roads, streets, or other 


public works. 

. The power to make provision for their safe keeping and for their 
constant and diligent employment was vested originally in the or- 
dinaries, and is now vested in some counties in county commis- 
sioners, 

. Such powers include the right to use those means and incur those 
expenses which may be reasonably necessary for their execution, 
not exceeding the constitutional limit. Hence county commission- 
ers may incur a debt (when too late.to levy a tax) for the purchase 
of necessary tools or implements, not exceeding the limit set by the 
constitution. 


Injunction. County Matters. Tax. Commissioners. 
Before Judge UNDERWOOD. Floyd County. At Cham- 
bers. November 30th, 1881. 


Reported in the decision. 
D. B. HAMILTON, by brief, for plaintiffs in error. 


J. BRANHAM, for defendants. 
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CRAWFORD, Justice. 


The commissioners of road and revenues for the county 
of Floyd having organized a chain-gang for said county 
undér the act of 1879, and having levied a tax for their main- 
tenance and support of 184 per cent. on the state tax, 
which sum when raised will be insufficient, in their judg- 
ment, for all the purposes incident to and necessarily con- 
nected therewith, did, on the 19th day of November, 
1881, pass the following order: “The board, under the 
repeated recommendations of the grand juries of this 
county, having organized a chain-gang under the laws of 
this state, and having now twenty-four prisoners in said 
chain-gang, which will likely be added to from time to 
time, and the tax levied for this purpose being insufficient 
for the maintenance and support of the chain-gang, and 
it being necessary to raise an additional sum, to-wit, 
$4,000.00 for this purpose, and it being too late in the year 
to levy another tax, it is ordered that the chairman of the 
board negotiate a temporary loan or loans to supply this 
casual deficiency of revenue, and that the sum so raised 
be applied as follows : $1,500.00 to the purchase of a rock- 
crusher and engine, to be used by said chain-gang in crush- 
ing stone to macadamize the roads at points where such 
work is or may be needed, and the balance to purchase 
supplies, clothing and fools, and for the pay of overseers 
and guards, and the general maintenance of the chain- 
gang.” 

To this order the complainants in this bill object, and 
to the end that the same may not be enforced, ask an in- 
junction restraining them from negotiating said loan, upon 
the ground that they have no power or authority to incur 
any such debt, and especially so, as to the purchase of the 
rock-crusher and steam-engine. 

The defendants claim that they have the power under 
the constitution and laws to borrow the money to supply 
this casual deficiency of the revenues, and that it is now 
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too late to levy and collect the same for the present year. 
The whole question then, made by this bill and answer is, 
whether the power claimed is granted to the defendants. 

Under various acts of the general assembly of this state, 
the last of which was passed in the year 1879, any county 
may organize a chain-gang to be composed of convicts, 
who may be employed in working the roads, streets, or on 
other public works. The power to make provision for 
their support, safe-keeping, and for their constant and dili- 
gent employment, was vested originally in the ordinaries of 
the counties, but now in the commissioners of roads and 
revenues wherever they have been provided for: Code, 
$$4814, 4815 ; acts, 1874, p. 24; acts, 1878-9, p. 167. 

By virtue therefore of the duty imposed, a correlative 
right exists, even if not specially empowered, in these com- 
missioners, not only to levy taxes for the support of these 
convicts, but to provide the means for their doing the 
work specified, and for their constant and diligent employ- 
ment therein. It is under this power that they have al- 
ready levie:! 184 per cent. on the taxable property of the 
county. This not being sufficient in the judgment of the 
commissioners, they propose to make a temporary loan to 
supply the deficiency. To prevent this indebtedness be- 
ing incurred, this application for injunction is made, and 
it is insisted that the constitution of 1877 prohibits the in- 
curring any new debt in this way. By art. vii, sec. vi, 
par. II, any county, under an act of the legislature, may 
levy taxes among other things, to maintain and support 
prisoners, and for the public roads. Under the power 
here granted, there can be’no question of the right to levy 
the tax of 18$ per cent. which has already been levied, 
and to which no objection has been urged. Furthermore, 
whenever there is a casual deficiency of the revenues, 
then the county is authorized to incur.a new debt for a 
temporary loan to meet that deficiency, provided that the 
said amount shall not exceed one-fifth of one per cent. of 
the assessed value of the taxable property therein—art. 
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vii, sec. vii, par. 1. It is not pretended that the amount 
to be borrowed exceeds the constitutional limit. But it 
is insisted that $1,500.00 of this money is to be used in 
the purchase of a rock-crusher and engine, and that no 
law has been passed authorizing such an increase of debt, 
and that no election has been held for that purpose. It is 7 | 
true that no law has been passed authorizing the commis- 
sioners to purchase the specific articles named, but there is 
a law authorizing the employment of the chain-gang on 
the public roads; and the right to provide the necessary 
implements with which to do the work must of necessity ) 
follow. There is no law authorizing the purchase of spades, 
shovels, hoes, axes or anything else needed ; yet it would 
hardly be insisted that the right to purchase them did not 
exist. And if the commissioners should consider that the 
best and most economical method of working the public 
roads, was to macadamize them, no legal reason has been 
given to us why they might not purchase such implements 
as would be needed and employ the chain-gang in that 
way. Wecannot see that the cost of the article to be 
purchased, can affect the right to buy, so long as it does 
not exceed the limit of the amount they may have the 
power to levy, or the amount they are authorized to bor- 
row to supply deficiencies in the revenues, and in this 
limitation lies the protection to the tax-payer. 

Nor is this ruling ip conflict with the case of Spann et 
al. vs. The Board af Commissioners of Webster county, de- 
cided at the February term, 1880, not yet reported. In 
that case the commissioners of Webster county levied a 
tax of 22 per cent. for the purchase of iron safes when 
there was no law, subsequent to the adoption of the consti- 
tution of 1877, authorizing such a levy of taxes. — It was, 
therefore, the creation of a new debt on the property of the 
county for which no authority had been given by the gene- 
ral assembly of the state, nor did it fall within any of the 
enumerated objects of taxation set forth in the constitu- 
tion which would authorize it, without the assent of two- 

v 67—30 
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thirds of the qualified voters of the county. Whereas, in 
the present case—under the constitution—the counties are 
specifically authorized to levy a tax te maintain and support 
prisoners, and for the working of the public roads. Under 
this specific grant the taxes have been levied, and. there 
being a casual deficiency, under anothe: specific grant, they 
are proceeding to make a temporary loan less than one- 
fifth of one per cent. upon the assessed value of the prop- 
erty of the county. 


Judgment affirmed. 


THOMAS vs. THE STATE OF GEORGIA. 


. The jury commissioners are the proper judges of the qualifications 


of citizens to be placed on the jury lists of the country. That wit- 
nesses sworn on the trial think that certain names should have been 
on the list, and that few colored men were selected (the defendant 
being colored) is no ground for a challenge to the array in a crim- 
inal case. 


. Under direction of the court in a criminal case, the solicitor-general 


may administer the oath to witnesses. 


. On a trial for murder it appeared that the defendant and deceased 


were living together as husband and wife; that the deceased was 
jealous of his attentions to another woman, and had quarreled with 
him about the latter; that on the night of the homicide she left her 
house, saying as she went: “There are two persons down the alley; 
I think it is Harp (defendant) and his sweetheart; I will go and 
see ;” that she went, but never returned ; and that the next day she 
was found murdered near where she expected to find defendant : 


Held, that such statements by her were admissible as part of the res 


4. 


gesta. 

A witness who examined a stick habi-ually used by the defendant 
shortly after the killing and while it had fresh stains upon it, might 
testify that such stains looked like blood. 


. A stick used by a defendant charged with murder, and left by him 


shortly after the crime was committed, bearing upon it stains appa- 
rently of blood, was admissible in evidence. 


. A dead body found with a knife thrust across the throat and breast, 


sufficient to have caused death, and with no signs of accident or 
suicide about it, is sufficient to prove the corpus delictd of murder. 


. The verdict is supported by the evidence. 
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Criminal Law. Jurors. Evidence. Witness. Prac- 
tice in Superior Court. New Trial. Before Judge SiM- 
MONS. Bibb Superigr Court. April Term, 1881. 


Thomas was indicted for the murder of one Nancy 
Dykes, adias Puss Edge. On the trial the following facts, 
in brief, appeared from the testimony: 

The defendant and deceased had lived together as hus- 
band and wife for aconsiderable length of time, and he staid 
almost nightly at her house. She became jealous of his at- 
tentions to another woman, and quarrels ensued, in the 
course of which he struck her and threatened to kill her. 
On the night of the homicide he had not returned home up 
to bed time, since early in the evening. She looked out of 
the house, and saw two people standing in an alley which 
ran nearby. She said, “ Yonder stand two persons at the 
corner of the lot; it looks like Harp Thomas and his 
sweetheart, I think; and I am going to see if it is them, 
and am coming back right away to the house.” She went - 
towards the couple, who separated and moved off in op- 
posite directions. About the same time a witness testi- 
fied to hearing defendant and deceased (at least he felt 
quite confident it was they) talking in angry tones in the 
alley. Defendant stated to a witness that night that he 
had separated from his wife (meaning the deceased). He 
did not return home that night, but went to the house of 
another woman, where he sat before the fire and nodded. 
She told him to lie down with the children, but did not 
know whether he did so, as she went to sleep leaving him 
sitting there, and when she woke early next morning he 
was putting on his shoes. He went to work unusually 
eatly next morning, without going home and without 
breakfast, dressed too in other than his usual working garb. 
A stick which he left at the house where he staid showed 
stains apparently of blood. The deceased never returned. 
to her house after leaving it as stated above. Next morn- 
ing she was found dead a short distance down the alley 
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with her throat cut and a contusion on the side of her 
head, as though she had been struck. 

The jury found the defendant guilty, and recommended 
that he be imprisoned for life. He moved fora new trial, 
on the following among other grounds: 

(1.) Because the court overruled a challenge to the ar- 
ray of jurors, on the ground that many names of citizens 
were not in the jury box that should be there, and that 
the names of only very few colored men were on the jury 
list. (Affidavits pro and con were produced.) 

(2.) Because the solicitor-general was allowed to swear 
the state’s witnesses and place them on the stand, over 
objections of defendant’s counsel. 

(3.) Because the court allowed a witness, over objection 
of defendant’s counsel to testify to what deceased said 
just before leaving her house, as set out in the evidence 
above. 

(4.) Because the court allowed a witness who found the 
defendant’s stick in the house where he had staid the night 
of the murder, it being found the next day, to testify that 
it had stains upon it which looked like blood, the witness 
not being an expert. 

(5.) Because the court admitted the stick itself in evi- 
dence. 

_ (6.) Because there was no proof of the corpus delictt. 

\7-) Because the verdict was contrary to law and evi- 
dence. 

The motion was overruled, and defendant excepted. 


F. J. M. DALY, for plaintiff in error. 


CLIFFORD ANDERSON, attorney-general; JNO. L. HaR- 
DEMAN, solicitor-general, for the state. 


JACKSON, Chief Justice. 


The defendant was convicted of murder on circumstan- 
tial evidence and sentenced, under the verdict of the jury, 
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to the penitentiary for life. A motion was made for a new 
trial, it was denied and its denial on all the grounds taken 
in the motion is the error assigned. 

1. It being. in proof that the commissioners for the 
selection of traverse jurors, as intelligent and upright citi- 
zens, acted honestly and according to law, and their in- 
tegrity being conceded by defendant, the challenge to the 
array, based apparently upon the fact that but few colored 
men were selected and some, colored and white, were omit- 
ted who in the judgment of witnesses should have been 
on the list, was properly overruled. It is the judgment 
of the commissioners which, under the constitution and 
laws of this state, controls in the selection of grand and 
petit jurors, and not the opinion of witnesses sworn on 
the trial of a cause. 

2. The solicitor-general, as the organ of the court and 
under its direction, “time whereof the memory of -man 
runneth not to the contrary,” has sworn the witnesses for 
the state and for the defense; and there has hardly ever 
been a legal conviction in Georgia, if that officer, by order 
of the judge in open court, had not the legal power to ad- 
minister oaths to those witnesses. It is the common law 
of this state, sanctioned by a practice ever since its inde- 
pendence, and to rule it not to be law would be to open 
the doors of the penitentiary and to convict her judges 
and sheriffs of murder in many cases. There was no error, 
therefore, in overruling the objection to that officer’s ad- 
ministering the oath provided by law to the witnesses 
in the case on trial. 

3. The sayings of the murdered woman on the night of 
the homicide when in the act of leaving the house to which 
she never returned, and a short time before the homicide, 
that “there are two persons down the alley; I think it is 
Harp and his sweetheart ; I will go down and see,” were 
admissible as part of the res gesta, which is the transac- 
tion which began in her leaving the house in search of the 
prisoner and culminated in her assassination where she ex- 
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pected to find him. He was living with her as his wife, 
had beaten her on account of jealousy of this woman 
called by her his sweetheart, and her sayings just as she 
left the house wese part of the act of leaving, and thus 
part of the transaction. The Code of this state declares 
that “ declarations accompanying an act, or so nearly con- 
nected therewith in time as to be free from all suspicion 
of device or after-thought, are admissible in evidence as 
part of the res geste.” This woman was dead; there 
could be no after-thought ; what suspicion of device can 
arise in reference to this saying of hers in thiscase? The 
remark accompanied her act in leaving and her purpose to 
see the defendant on an errand of jealous anger; it was 
so near the fatal rencontre as to preclude the thought of 
plan or device to utter a falsehood. It was admissible on 
both branches of the rule expressed so clearly in the 
statute. Code, $3773; see also 5 Ga.,85; 45 /6., 644; 64 
1b., 374; Brady vs. Parker, this term; 1 Crim. Law Mag., 
64: The objection was based somewhat on the expression 
“T think,” as to the identity of the defendant ;. but iden- 
tity is matter of opinion, especially at night, and the opin- 
ion of identity is strengthened by long intimacy, and more 
especially such intimacy as exists between man and woman 
in the intimate relation existing between the deceased 
and defendant. See Wharton’s Ev., p. 461, note, p. 511. 

4. A stick left at a house the night of the homicide, 
and shortly after the deceased left her house to follow de- 
fendant as she said, had the appearance of blood upon it. 
The witness stated that “it looked like blood to him ;” 
this was objected to and admitted. It was competent for 
the witness to say that the stain had that look to him. 
The fact that he handled the stick and examined it when 
the mark was fresh, was enough to allowhis opinion to go 
to the jury. The appearance of a thing is a fact, partic- 
ularly such a thing as blood stain. Most people are fam- 
iliar with it, and may state how it looked to them when 
fresh. So the appearance of a pistol was held admissible 
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and competent evidence to base a charge upon in 56 Ga., 
113. Its appearance shortly after it was alleged that it 
had been used was the issue of admissibility there. 

5. Objection was made to the admission of the stick for 
examination by the jury. The same case, 56 Ga., 113, 
ruled the pistol admissible, and that ruling covers the point 
here, and cases might be multiplied to the same point. 
Bloody clothing, bloody knives, are always held to be ad- 
missible; why not a bloody stick used that night by the 
defendant and left at the house where he spent the night ? 

6. The dead body with the knife thrust across the neck 
and breast, enough to cause death, are proofs sufficient to 
show the corpus delictt. The body in death and the crim- 
inal agency in causing it are the two elements that make 
the corpus delictt. The body found and identified, the 
throat cut, the fact that there was no sign of suicide or 
accident, are ample to prove the corpus delicti. 

7. The issue was, who did the act that made the homi- 
cide? The jury found that the defendant did it. Is there 
legal evidence to sustain the finding? That is the sole 
remaining ground, though subdivided into several speci- 
fications. It is conceded that the charge is unexception- 
able. It is unexcepted to. 

The evidence is all circumstantial, yet it points steadily 
to the prisoner as the criminal actor in the deed of blood. 
The finger posts direct the searcher for truth nowhere else. 
There is no motive for another to perpetrate the deed. 
He was tired of her, and she followed in jealousy his at- 
tentions to another woman. This had made him angry 
to the extent of severely beating her before more than 
once, and he had threatened to kill her. With the woman 
of whom she was jealous, he passed down the alley, and 
she followed. The woman left and defendant and de- 
ceased talked angrily together, and there or near there 
her body was found the next.day. That silent but never 
perjured witness, his stick, with its finger prints of blood, 
was left at the house where he spent the night. There 
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he sat, a culprit who could not sleep, because conscience 
was awake and drove sleep away ; and there, from the wo- 
man’s testimony at whose house he spent the night, he 
probably sat all night. The next morning, much earlier 
than usual, and without a morsel of breakfast, he is at 
his place of work. Hedoes not return to the home which 
he knew was deserted forever by her with whom he lived 
in adultery, that night, nor does hunger lead him there for 
his usual breakfast the next morning, for he knows that 
the hands that had cooked it for him there were stiff in 
death and could cook no more. He has no witness to 
explain this unusual conduct, nor does he in his statement 
explain it to the satisfaction of impartial justice, though 
mercy may plead his cause. On the contrary, that state- 
ment leads him into antagonism with more than oneas- 
sured fact, and Coes not in the mind of the jurors who 
tried him, or the judge who sentenced him, raise a reason- 
able doubt of his guilt. All that the mercy which should 


ever temper justice could do, the jury have done for him. 
The death penalty is lifted from its impending fall upon 
his head, and he lives in the penitentiary for life, to suffer 
that milder penalty which the jury have affixed to his 
crime. We do not find in the record anything which au- 
thorizes us to interfere. 

Judgment affirmed. | 


BYNE, guardian, e¢ a/. vs. ANDERSON. 


. Original returns of a guardian or administrator are not admissible 
as prima facie evidence for him on a rule for settlement. It is the 
judgment of the ordinary thereon, that makes them such evidence, 
and that must appear by an exemplification from the records of the 
court of ordinary. 

. An administrator who makes his returns as provided by law is en- 
titled to commissions ; if he fails to make returns, and upon citation 
fails to show satisfactory cause for delay, he is not entitled to com- 
missions for the year of the default. 

3. Where a new guardian was appointed for a minor in 1869, and after 
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the lapse of nine months and fifteen days brought a rule for set- 
tlement against the former guardian, if the proceedings showed on 
their face that it was in the nature of an action of devastav?t for 
acts of mismanagement prior to June Ist, 1865, as to such acts the 
bar of the statute would apply. 

. That a guardian brought or ineffectually started to bring suit on the 
bond of a former guardian or an administrator within the bar of 
the statute of limitations, will not save the bar from applying to 
rules for settlement before the: ordinary subsequently brought, if 
they would otherwise be barred, nor are the records of such former 
suits admissible in evidence on the trial of the latter to relieve them 
from the operation of the statute. 

. A charge should not assume facts which are in contest to have been 
proved. 

. Where a guardian seeks to relieve himself from liability by showing 
that he received Confederate money for assets of the estate, the 
onus is on him to show that he acted as a prudent man in so doing. 

(a.) Though a guardian received Confederate money for his ward dur- 
ing the late war, in good faith, yet if he did not keep that very money 

- apart from his own funds, be would be liable for its’ value at the ~ 
time of its receipt. 

. The evidence is so confused that it fails to make out a case on 
which the recovery had can stand. 


Evidence. Administrators and Executors. Guardian 
and Ward. Statute of Limitations. Charge of Court. 
Confederate Money. Verdict. Before Judge SNEAD. 
Burke Superior Court. May Term, 1880. 


Julia W. Hayne, individually and as guardian of Mary 
Anderson, moved three rules in the court of ordinary 
against Edmund Byne for settlement— one against him 
as guardian of Mary Anderson, one as administrator de 
bonis non on the estate of James Anderson, Jr., and the 
other as administrator de bonis non of Moses P. Anderson. 

The rules being tried in the court of ordinary, an appeal 
was taken to the superior court. 

On the trial on appeal the three rules were, by order, 
consolidated and tried together. 

These facts appear from a sort of condensed statement 
in the record, there being no copy of the rules themselves. 
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As far as can be ascertained from the confused record in 
this case, these rules were in part at least in the nature of 
actions of devastavit, and the principal points therein 
were the mismanagement of the estates, and receiving 
Confederate money during the war, without accounting 
for it to the estate and when it was imprudent to receive 
it. On the material points the evidence was conflicting. 

Mary Anderson seems to have been interested in each 
of the estates sought to be settled, but how much her 
interest amounted to is very difficult to understand from 
the record, if, indeed, it be possible. Mrs. Hayne was 
appointed guardian of Mary Anderson in June, 1869; 
these rules were taken out in December, 1871, and Mary 
Anderson became of age in 1874. 

The jury found for Mary Anderson alone $4,500.00. 
Defendant moved for a new trial, on the following among 
other grounds: 

(1.) Because the court erred in ruling out and excluding 
as testimony before the jury the annual returns and vouch- 
ers of Edmund Byne, as administrator de bonis non of 
James Anderson, Jr., deceased, for the years 1863, 1864, 
1865 and 1868; the annual returns and vouchers of said 
Edmund Byne as administrator de bonis nun of Moses P. 
Anderson, deceased, for the same vears; and the annual 
returns and vouchers of said Edmund Byne as guardian 
of Mary Anderson for the years 1863, 1864, 1865 and 
1869. (The testimony of defendant's counsel was that 
said rejected returns had been each of them annually 
made before the first day of July of each year; that they 
had remained of file in the ordinary’s office until the com- 
mencement of this suit, when they were taken therefrom, 
and remained in possession of counsel respectively on each 
side.) 

(2.) Because the court erred in charging the jury as fol- 
lows: “If you find from the evidence that Miss Mary 
Anderson wasa minor before June Ist, 1865, then the plea 
of the statute of limitations does not apply to her. Her 
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cause of action did not accrue until she became of age, 
and if she became of age after June Ist, 1865, the statute 
of limitations as pleaded is of no force in this case, and 
hence the question of moral fraud by the defendant is not 
for your consideration.” 

(3.) Because the court erred in charging the jury as fol- 
lows: “If you find that Mrs. Hayne sued the defendant 
for the recovery of her property by or on January Ist, 
1870, in: the superior court, and afterwards commenced the 
present suit for the same purpose in the court of ordinary, 
and after commencing this suit, dismissed the former one, 
then the statute of limitations does not apply to her, for 
the reason that she commenced her suit by the time 
required by law.” 

(4.) Because the court erred in charging the jury as fol- 
lows: “A guardian is bound by the law, and he is respon- 
sible for any loss that may result by failure to follow the — 
law. It matters not how morally honest he may be, if he 
fails to follow the law, he is liable for any loss that may 
result therefrom.” 

(5.) Because the court erred in charging the jury as fol- 
lows: “This being a suit against the defendant as guar- 
dian, charging him with a devastavit, he is not entitled to 
deduct attorney’s fees out of the trust fund for defending 
this suit.” - . 

(6.) Because the court erred in charging as follows: 
“Although the guardian may have received Confederate 
money in good faith as a prudent man, yet, unless he 
shows affirmatively that he kept that very same money 
separate and apart from his own individual funds, he is 
liable to the ward for the value of the money at the time 
he received it.” 

(7.) Because the court erred in charging the jury as fol- 
lows: “If you find from the evidence that Moses P. An- 
derson was the child of Mrs. Hayne (formerly Anderson), 
and that he died while the mother was not a widow, and 
she had other children then living, then Mrs. Hayne does 
not inherit any of the estate of Moses P. Anderson.” 
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(8.) Because the court erred in charging the jury as fol- 
lows: “If you find fromf the evidence that Mr. Byne did 
not make his returns according to law, and that they were 
not examined, approved and ordered recorded by the 
ordinary, then Mr. Byne is not entitled to any commis- 
sions on his returns. The papers are not admitted to 
you aslegal returns, but simply as memorandaand receipts, 
to which Mr. Byne referred in his testimony.” 

(9.) Because the court erred in refusing to charge the 
jury, at the request of counsel for the respondents in 
writing, as follows: “ That if the jury find from the evi- 
dence that Miss Mary Anderson was represented by a 
guardian other than the defendant prior to the first of 
January, 1870, she cannot recover in this suit for any mis- 
management of her interest prior to June ist, 1865, unless 
it shall appear that defendant was guilty of actual fraud, 
_ actual intentional wrong doing, willful and corrupt deal- 
ing; but only for an omission of duty, he cannot be held 
responsible in this suit, if this suit was not brought before - 
the first day of January, 1870, so far as Mrs. Hayne, one of 
the plaintiffs, is concerned, as to any mismanagement prior 
to June Ist, 1865.” 

‘10.) Because the court erred in its general charge to 
the jury, as follows: “ The statute of limitations does not 
apply to her (Mary Anderson) if she was a minor on the 
first day of January, 1870, or if she was a minor before the 
first of June, 1865. For, in the first place, if she was a 
minor in 1870, she could not sue in her own name by the 
first of January, 1870, and even in the latter case her right 
of action did not accrue tillafter June Ist, 1865, if she was 
a minor at that time and subsequently became of age; 
and her right of action is not barred by the statute of lim- 
itations for any mismanagement of these estates which 
may have occurred before or after 1865. 

(11.) Because the court erred in admitting in evidence, 
over the objections of respondents’ counsel, the suits of 
E. F. Lawson, ordinary Burke county, for use; Julia W. 
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Hayne, guardian, vs. Edmund Byne, principal, and John 
S. Byne, secretary; and E. F. Lawson, ordinary Burke 
county, for use of Julia W. Hayne, guardian Mary Ander- 
son, vs. Edmund Byne, principal, and John S. Byne, secu- 
rity, the purpose of said eyidence being to show that the 
present cause of action, although accruing prior to June 
ist, 1865, was sued upon on or before the first day of 
January, 1870, and thereby relieved the present suits from 
the bar of the statute of limitations of 1869. 
The motion was overruled, and defendant excepted. 


J. J. Jones; H. D. D. Twiacs, for plaintiffs in error. 


J. S. Hook ; W. W. MONTGOMERY ; H. E. W. PALMER; 
L. E. BLECKLEY, for defendant. 


JACKSON, Chief Justice. 


This cause comes before us on pleadings so uncertain, 
and a record so incomplete, that it is difficult to apply 
legal principles with any degree of accuracy to it. It is 
equally troublesome so to probe through the unknown 
tissues and arteries of evidence and want of evidence as 
to touch with any degree of certainty the spot where 
justice lies concealed from our view. Three cases are con- 
solidated and tried together. What interest Mary Ander- 
son has in two of them the record nowhere shows. What 
part of the estates of either of the two decedents of which 
Byne was the administrator, and for an account of which 
he is sued in these rules by Mary Anderson, she inherited, 
nowhere appears. What these rules were, what account- 
ing was demanded by them, what devastavit is alleged in 
them (for the judge in his charge speaks of the action as 
being for a devastavit), does not appear, because the three 
rules are all lost or mislaid, and neither is in the transcript 
sent up to this court, but only the naked statement of the 
parties, and appeal on rules from the court of ordinary, 
and hence a most important fact in the pleadings cannot 
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be ascertained, to-wit: When did the devastavit com- 
plained of arise as alleged in these lost rules ? 

It would seem that without regard to errors of law in re- 
spect to testimony and charges and failure to charge, 
alleged and assigned, that as Byne was called to account 
in three capacities, and the jury found forty-five hun- 
dred dollars in favor of Mary Anderson against him 
in all, that the verdict is not supported by evidence, 
there being no evidence in respect to two of the cases 
whether she took a// he owed the estates, or half, or one- 
tenth thereof. No man on earth, not the most perfect 
accountant, nor the most expert arithmetician and book- 
keeper, can take this record and cipher how these parties 
stand. In no view of the law can it be done. Whether 
the returns were in or out, as returns legally made out, 
filed and passed to judgment and record by the ordinary; 
whether commissions be or be not allowed upon them ; 
whether the statute of limitations of 1869 be or be not 
applied to the acts of administration prior to 1865; 
whether the law in regard to Confederate notes and bonds 
was properly ruled or not; whether the jury found for or 
against and without evidence on that issue; still all is 
uncertain, and the legal result impossible to be ascer- 
tained, because the plaintiff's a/zguot part of what the 
administrator owed is nowhere disclosed. 

The case must, therefore, go back for a new trial, 
because this record does not furnish evidence to show the 
true balance due to plaintiff from defendant in the three 
suits tried together, and the assignment of error that the 
verdict is not supported by the evidence must be sus- 
tained. 

As it is to be again tried, it is our duty to state our 
views of the law of the case on the various points made, 
so that the law so determined now may be applied on the 
new trial. 

1. The returns were not in evidence, or admissible as 
returns and judgments of the court of ordinary, and thus 
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prima facie evidence for the administrator and guardian, 
because the only legal evidence of such returns is an 
exemplification from the records of the court of ordi- 
nary. 

It is a court of record, and the judgments of such a 
court are ascertained by the record, and a copy of the 
record, under the certificate and seal of the court, is 
the best evidence—indeed the only evidence, except in 
cases of the destruction by fire, or other disaster, of the 
record-—of the judgment upon the returns which gives 
them the validity of returns, and makes them prima facie 
evidence in all courts, to be surcharged and falsified by 
proof, and thus, and thus only, rebutted. Code, $1823. 

2. If returns are thus shown to have been made by the 
first Monday of July, or by the end of the year, commis- 
sions are to be allowed; otherwise not for the year of 
default, if he be cited to appear and does not show cause 
for delay satisfactory to the ordinary.. Code, $1827. 

3. The entire court is of the opinion that if the rules, 
which constitute the pleadings or declarations in a case of 
this: sort, show on their face that the devastavit occurred 
priorto the first of June, 1865, then Mary Anderson 
would be barred by the act of 1869, unless she showed 
fraud in the conduct of the guardian, under the rulings of 
this court in 62 Ga.,123, 574; but the rules are not here, 
and we do not know what allegations are in them. Those 
cases decide that if suit be not, brought in nine months 
and fifteen days after the infant has attained majority, the 
bar of the statute attaches, where the pleadings of plain- 
tiff show an effort to make defendant liable for some par- 
ticular act of mismanagement occurring prior to the first 
of June, 1865. Here the new guardian could have sued 
a few months before the first of January, 1870, and did 
not sue until more than nine months and fifteen days after 
she could have sued, and therefore, upon the principles 
ruled in these cases, the old guardian, Byne, can plead the 
statute against her and her ward, if the rules should show 
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such allegations of mismanagement prior to June Ist, 
1865. 

Unless the rules shall show such allegation of misman- 
agement, I do not see how the statute can bar this case 
without overruling 45 Ga., 478, and 57 /b., 459. In the 
first of those cases, the infant attained her majority after 
the passage of the act of 1869, and in that year, and did 
not sue within nine months and fifteen days of that time ; 
yet she was held not to be barred, because she called her 
guardian to account for a general settlement, and not for 
any particular act’ of devastavit before June, 1865. Un- 
less, therefore, these rules should show that the old guar- 
dian, Byne, is called to account for mismanagement prior 
to June Ist, 1865, this is exactly that case, except that 
the new guardian was appointed in 1869, after the act of 
that year, in this case, while in that case the infant at- 
tained majority in 1869, after the date of the act. And 
Lake vs. Hardee et al., in §7 Ga., 459, follows Hodéds vs. 
Cody, in 45 Ga., 478. 

It cannot be questioned, however, that there seems to 
be difficulty in harmonizing all the cases with the statute 
and with each other; and both of my brethren think that 
the language of the statute in such case should be invoked 
and should rule. By an examination of that act it will 
be seen that it applies not only where the cause of action 
accrued before June Ist, 1865, but where any mismanage- 
ment, not fraudulent, occurred priorto that date; and cer- — 
tainly in the case at bar much, not to say most—far most, 
of the mismanagement of this trustee occurred in the 
matter of taking Confederate money for good notes, prior, 
of course, to first of June, 1865, when the Confederacy and 
all its promises to pay had gone down together. That 
act, sections § and 8, reads as follows: 


“5. That all actions against executors, administrators, guardians or 
trustees, which accrued prior to first of June, 1865, or which are predi- 
cated upon any alleged neglect or misconduct of any such executor, 
administrator, guardian or trustee, in the investment of trust funds in 
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currency, bonds, or the like, without an order of court or other suffi- 
cient authority; or in the management of any trust estate which oc- 
curred prior to 1st of June, 1865 ; or when the mismanagement or in- 
vestment occurred or was made prior to that date, shall be brought by 
1st of January, 1870, if not already barred, and not after; and the 
right of action shall be forever barred, if not brought within that time; 
provided, that no executor, administrator, guardian, or trustee, shall 
have the benefit of this act who has acted fraudulently and corruptly in 
the management of the trust estate,” 

“8. That all cases of the character mentioned in any section of this 
act which have arisen,. or in which the right or action of the liability 
has accrued, or the contract has been made since the 1st of June, 1865, 
shall be controlled and governed by the limitatién laws as set forth in 
the Revised Code of Georgia adopted by the constitution of this state.” 


It will be thus seen that whatever the rules, if ever dis- 
covered or recovered or established by copies, shall show, 
an effort is here made to make Byne liable for acts of mis- 
management by him prior to June Ist, 1865, by the proof ; 
and there must have been pleading enough to authorize 
that proof. Practically, therefore, we cannot see any clear 
distinction between this case and Jordan vs. Ticknor et al., 
62 Ga., 123-129; and as the act of 1869 seems to us to 
harmonize better with that ruling than with 45 Ga., 478, 
we adopt the former and follow it, if the two cannot con- 
sist and stand together. 

The truth is that strict pleading was hardly resorted to 
in rules like these, and a wide latitude was given to the 
proof in all probability; and as the gist of the account 
and defalcation occurred prior to June Ist, .865, and proof 
thereof was made, and the main issue formed and fought 
on the question whether prudent business.men took the 
Confederate currency in 1863-4 and 5; we must rule in 
this case that the bar of the statute of limitation of 186g, 
attached, unless the guardian and trustee acted fraudu- 
lently. We mean, of course, that it attached as to efforts 
to make Byne liable for mismanagement prior to the rst 
of June, 1865. 

4. It is conceded that the court erred in admitting the 

v 67—31 
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prior suits on the bonds and allowing them to aid in lift- 
ing the bar of the statute. 

5. The attorney’s fees ought not to be allowed if the 
estate was mismanaged and a devastavit was committed ; 
but the charge complained-of-in-the fifth ground seems to 
take that for granted. To that extent it is error. 

6. In respect to the charge in regard to Confederate 
money, we see noerror. 52 Ga.,600; 54 /0., 291; Vena- 
ble vs. Cody, this term. 

The case before us is between Mary Anderson and Byne. 
No recovery was had by Mrs. Hayne, and as to any alk 
leged errors which affected her only, we need say nothing, 
because they are wholly immaterial to the issues here and 
‘to those to be tried on the new hearing. 

Taking the case altogether, we feel that a new trial 
must be awarded on account of the total absence of all evi- 
dence going to show the interest of Mary Anderson in two 
of the three estates, for which Byne was called to account, 
and errors in our judgment in respect to the statute of 
limitations of 1869 as applicable to a large part of the case. 
On the merits of the controversy we express no opinion 
as a new trial should be free from any views we may en- 
tertain of the evidence seen through the mazes of this 
confused record. Should the review of the case when 
again tried be invoked a second time by this court, it is 
hoped that a cleaner and clearer record be transmitted for 
our guidance; that lost pleadings be established; and 
issues be clearly made, so that the principles of law may 
be applied to the facts of the case with less difficulty and 
embarrassment,than those which have environed the case 
now made. 

Judgment reversed. 
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CHENEY ef al., for use, vs. NEWTON, commissioner, ¢¢ al. 


1. The county board of education is a court of limited jurisdiction, 
and before they can try an application for an order to pay money to 
a teacher, it must appear that the account has been audited by the 
county commissioner. 

2. There being no evidence on which a verdict could be founded in this 
case, a non-suit was properly awarded. 

(a.) For a refusal by a county school commissioner to audit a claim, 
mandamus will lie to compel him to do so. 


County Matters. Education. Judgments. Courts. 
Jurisdiction. Before Judge LAwson. Greene Superior 
Court. March Term, 1881. 


The county board of education of Greene brought suit 
for the use of Thornton against Newton, and others, on 
the bond given by said Newton as the county commis- 
sioner of education in said county. 

They alleged that the county board of education in said 
county, at their regular meeting on the first Tuesday in 
January, 1879, passed an order which was duly entered 
upon the minutes of said board, which order allowed the 
claim of Jesse M. Thornton on the common school fund 
of 1878, and directed the payment of the same by said 
county school commissioner. They alleged further that 
said commissioner had violated the conditions of his bond, 
for that, notwithstanding said order requiring him to pay 
over to Jesse M. Thornton his fro rata of the school fund 
for the year 1878, and notwithstanding the said Newton had 
had in hand money belonging to the common school fund 
for said year sufficient to pay said Thornton’s claim as 
required by said order the said Newton, disregarding his 
duties as said commissioner, and in violation of the con- 
ditions of his bond, failed and refused, and still fails.and 
refuses, to pay the claim of. said Thornton as required by 
said order. 

Defendants alleged as matter of defense that the order 
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recited in plaintiff’s declaration, was appealed from by 
the said Newton, and that the appeal has been adjudicated 
by the state school commissioner, and a decision rendered 
adversely to plaintiff’s right to compensation out of the 
school fund for 1878. It is further alleged that the claim 
of said Thornton on the school fund for the year 1878, is 
not a valid and legal claim, for the reason that said Thorn- 
ton was never recommended by the local board of trustees 
of his district, and never made a contract with the county 
commissioner of education as required by law; and that 
said order passed by the county board of education is 
void, because of uncertainty, and because it was passed in 
violation of the established rules of the county board of 
education. 

The following testimony was introduced by plaintiffs: 

Thornton testified that he taught school in Greene 
county in 1878; that he was a licensed teacher, but did 
not have a contract for the reason that the county school 
commissioner refused to give him a contract; that he was 
recommended by the local board of trustees; that he 
made out his account, which was correct, and it was 
presented by his attorney to Newton for payment; that 
he appeared before the board of education of Greene 
county, and the board decided to pay his claim; that he 
made a contract with the patrons of his school, whereby he 
was to teach during the school year, not including the three 
months for teaching the public school, for so much, and 
was to be paid by the school board out of the school 
fund, for the free term; and that the account presented 
to Newton was the same account which the board directed, 
by their order, Newton to pay. 

Lumpkin testified that he was the attorney for Thorn- 
‘ton and presented his account to Newton for payment, 
and that Newton stated that the account was made out 
properly, but refused to pay it. 

Caldwell testified that he was a member of the board of 
education of Greene county when the claim of Thornton 
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was before said board ; that the order allowing said claim 
was passed by the board at the January term, 1879; that 
the board passed the order because they were satisfied, 
from the evidence, that the failure of Thornton to geta 
contract was due to a misunderstanding of the law by the 
local board of trustees of the district where Thornton 
taught, and they were satisfied, from the evidence, that 
Thornton and his patrons had been misled by said local 
board of trustees, and had not been negligent themselves 
in getting a contract to teach ; that they consider it equit- 
able and right that Thornton should be paid; that the 
local board, supposing that they could recommend any 
number of applicants, signed for Miss Rhodes, who re- 
ceived a contract from the county commissioner, and when 
Thornton applied he could not get a contract, although 
he and his patrons supposed he could, having been so in- 
formed by said local board of trustees ; that Miss Rhodes 
taught school the same year near Thornton’s. school, and 
both schools combined had more pupils than the law would 
allow one teacher; that Newton was present when the 
claim of Thornton was before the board and opposed it 
at both terms, as the case was before the board at two 
meetings; and that there was sufficient money in the 
school fund for that year to pay Thornton’s claim. 

Plaintiffs introduced the books of the minutes of the 
board of education containing the order passed by said 
board, which was as follows: ‘ Resolved, that the claim 
of Jesse M. Thornton be allowed, and the county school 
commissioner be directed to pay him accordingly.” Said 
order was signed by the president and secretary of the 
board. : . 

Plaintiffs introduced the account presented to Newton 
for payment which was against the board of education for 
the sum of $117.00. in favor of Thornton for services ren- 
dered as teacher of a public school for the free term of 
three months, in the year 1878. 

The bond of defendant was admitted and plaintiff closed. 
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On motion a non-suit was granted and plaintiff excepted. 


W. W. LuMPKIN; H. T. & H. G. LEwis; C. HEARD, 
for plaintiffs in error. 


Jno. C. Hart; F. H. Orr, for defendants. 


Jackson, Chief Justice. 


This suit was brought by the teacher of a school in 
Greene county against the county school commissioner and 
his sureties for breach of the official bond of the commis- 
sioner in not paying the teacher’s account under the order 
of the board of education. The account was never 
audited by the commissioner, no contract was ever made 
by legal authority with this teacher, but another had been * 
employed that year for that school district and taught in 
it. At the close of the plaintiff’s evidence which showed 
these facts, the court granted a non-suit,and this is the 
error assigned here. 

Undoubtedly the board of education is a court to deter- 
mine local questions of this sort, 61 Ga., 413; but it isa 
court of limited jurisdiction, and the proceedings of record 
must show enough to make the jurisdiction apparent on 
their face. Before this court—the board of education 
sitting as such — has jurisdiction to try the right of this 
teacher to the money sued for, the account sued for must 
be audited by the county school commissioner. Code, 
§1263. This not only does not appear on the face of the 
resolution or judgment of this court of limited jurisdic. 
tion, and expressly limited as to this subject matter by 
the section of the Code above cited, but it does not 
appear from.the evidence introduced on the hearing 
before the board. On the contrary, it does appear from 
the uncontradicted evidence of the plaintiff, that the 
commissioner refused to audit the account. This judg- 
ment, therefore, concluded nobody, the board of educa- 
tion having no jurisdiction to order the account paid until 
it had been audited according to law. 
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2. Nobody being concluded by the judgment, the ques- 
tion arjses was the judgment right on the facts? Clearly 
not. 

Though licensed, this teacher had not been employed, 
and therefore was not entitled to be paid by the trustees 
of a fund out of which only those employed could be 
paid. The court below was therefore right to grant the 
non-suit. 

If this teacher was wrongfully treated by the commis- 
sioner in the refusal to audit his account so as to give the 
board of education jurisdiction, his remedy was by man- 
damus to compel this ministerial officer to do his duty, if 
it was his duty to audit it. But if he had pursued that 
remedy under the facts here, it would have resulted in no 
benefit to him, because the commissioner was right not 
to audit the account of a teacher who had not been em- 
ployed to teach by the proper authorities who controlled 
this whole business of common schools for the county of 
Greene. | 

The system is a general one, controlled by employment 
of teachers—select teachers—who alone have the right to 
draw on this fund. Private teachers, however competent 
and trustworthy, have no right to participate in it unless 
employed to teach fer it. This plaintiff was not so 
employed, and there is no breach of this bond in the refu- 
sal to pay him, because the commissioner did exactly 
what the law, his master, required him to do when he 
declined to pay the account. . 

Cited for plaintiff in error, Code, §§1259-1263; 61 Ga., 
413. 

For defendant: Const., art. 8, sec. 1-3; Code, 1272; 
1253, 1257, 1261; acts of 1877, p. 118; Code, 1271, 1263, 
1265, 3594; 9 Ga., 130; 12 16., 424; 13 1b., 68; Code, 
1254-5. 

Judgment affirmed. © 
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JOHNSON vs. HEITMAN. ‘ 


1. A judgment rendered by a justice of the peace in a civil case else- 
where than at the place for holding the justice courts for his district 
is void. 

. The constitution of 1877 and the act of 1879, passed in pursuance 
thereof, provide for uniformity of practice in courts of the same 
grade, and therefore the rule in regard to holding justice courts ap- 
plies as well to the city of Savannah as elsewhere, in spite of any 
previous local law to the contrary. 


Justice Courts. Jurisdiction. Judgments. Before 
Judge FLEMING. Chatham Superior Court. March 
Term, 1881. 


Reported in the decision. 


A. P. & S. B. ADAMS, for plaintiff in error. 


R. R. RICHARDS, for defendant. 
CRAWFORD, Justice. 


The single question controlling this case is whether a 
judgment rendered by a notary public and ex officio justice 
of the peace for the second district, Georgia militia—the 
same being in the city of Savannah—at another place than 
that fixed by the ordinary of said county, is a legal and valid 
judgment. . 

Section 462 of the Code declares that all judgments ren- 
dered in any civil cause elsewhere than at the place for 
holding the justice courts for the district, shal¥ be void. 
But it is claimed that the justice courts for the city of 
Savannah do not fall within the provisions of the general 
law on this subject. 

Before the constitution of 1868, by the general law of 
the state, there was only one justice court held for each 
district, and that was at one particular place, and specified 
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time in each month. After the adoption of the constitu- 
tion of 1868, that system was changed, and the justices 
were authorized to hold their courts at their pleasure for 
the trial of cases. See $5104. 

The constitution of 1877 provided for the restoration 
of the old system; and the act of the legislature of July, 
1879, carried the constitutional provision into effect by 
re-establishing it, and repealing all laws general or local 
which were in conflict therewith. See Zarpley vs. Corput, 
65 Ga., 257; see also, acts 1878-9, p. 31. 

It is, however, insisted that the general law did not ap- 
ply to the city of Savannah; perhaps after the local act 
of 1863-4, it did not, but the constitution of 1877, not 
only provided as above noted, but further provided by 
article 6, section 9, par. 1, that the jurisdiction, powers, 
proceedings and practice of all courts or officers invested 
with judicial powers (except city courts), of the same grade 
or class, should be uniform, and that this uniformity must 
be established by the general assembly. This uniformity 
has been provided for by the act aforesaid. It is further 
contended that this judgment was rendered at the legally 
appointed place designated by the ordinary of the county. 
An examination of the order of the ordinary does not 
show a clear designation of this place as the one for the 
holding of the justice courts for the second district Georgia 
militia, of Chatham county, whilst the order passed upon 
the application of the other magistrate does. There be- 
ing no error the judgment is affirmed. 

Judgment affirmed. 
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JONES, executor, vs. WARNOCK. 


. Where a temporary restraining order was granted, with leave to the 
defendants to move to set it aside on notice to the complainant, 
and on the hearing the chancellor refused to dissolve it, but ordered 
it to be continued in force until further order, this was in effect to 
grant.a temporary injunction, and could be brought to this court by 
“fast” bill of exceptions. 

(a.) If a case is properly brought up, but is entered-as:an injunction.case 
on the docket of the pending term, when in fact it is not so, it will 
not be dismissed, but will be transferred to the docket of the next 
term. 

. The doctrine of caveat emptor applies to an administrator’s or ex- 
ecutor’s sale, and a purchaser thereat cannot repudiate his bid be- 
cause of a defective title or want of title in the decedent, when there 
is no fraud or misrepresentation by the administrator or executor. 
Nor will equity enjoin a re-sale at the purchaser’s risk on his refusal 
to comply with his bid. 

. While in some cases state courts, by comity, may await the decision 
of a branch of the same case in a United States court, yet where in 
that court a decision was rendered with leave to the’party.against 
whom it was pronounced to appeal on terms, and there is no evi- 
dence of compliance with such terms, a state court will not enjoin 
the regular course of an administration to await further possible 


litigation. 


Practice in Supreme Court. Administrators and Ex- 
ecutors. -Title. Vendor and Purchaser. United States 
Courts. Comity. Before Judge SNEAD. Burke Superior 
Court. November Term, 1881. 


Reported in the decision. 


H. E. W. PALMER; J. J. JONES, for plaintiff in error. 


Jno. D. ASHTON; SALEM DUTCHER, for defendant. 


JACKSON, Chief Justice. 


1. A motion was made to dismiss this writ of error be- 
cause it could not be brought here on a fast bill of excep- 
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tions. Evénif it could not, it would not be dismissed, 
but ordered entered on the docket ‘for next term, it being 
a case, even in the view taken of it by defendant’s coun- 
sel, which could be brought to this court ‘in ‘the ordinary 
way. 55 Ga., 35v. 

But it may be brought to this court as a fast bill of ex- 
ceptions and tried atthisterm. It appears that a restrain- 
ing order had been granted by the chancellor with leave 
to the defendant to move to set it aside on notice to com- 
plainant. No regular temporary injunction had been 
granted after a hearing, and this is the first hearing on the 
application for the temporary injunction that defendant 
ever had, The refusal to dissolve the restraining order is 
of itself a grant in effect of a temporary or interlocutory 
injunction, but the record shows that the chancellor not 
only refused to dissolve it but ordered it continued of 
full force until the further order of the court, which order 
is nothing more nor less than the granting of the inter- 
locutory injunction after a hearing, and which may be 
brought here in this mode and returned to this term. 
During this term we held that all points ancillary to the 
grant or refusal of injunctions, or appointment of receivers, 
etc.. could be reviewed by this court under this statute in 
Code, §§3211, 3212, 3213. 

2. Did the chancellor err in the grant of the injunction ? 
It seems to us so, most clearly. The equity of the bill 
rests on the right of the purchaser at an executor’s sale to 
repudiate his bid and resist a second sale at his risk, not 
because of any fraud in the executor or those selling for 
him, but because the title of testator was not good by 
reason. of some defect in that title, on account of conduct 
years before of the testator in his lifetime. The ruling 
in 64 Ga., 502, controls this case; there it is distinctly 
ruled that “a purchaser at administrator's sale cannot re- 
pudiate his bid because of a defective title, or no title at 
all in the intestate, when there is no fraud or misrepresen- 
tation by the administrator.” Of course the principle 
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covers executors’ sales. There is no pretence of fraud or 
misrepresentation in the executor or commissioners, or 
anybody else connected with this sale; therefore the pur- 
chaser bought at his risk; the doctrine of caveat emptor 
applied ; he must pay what he bid, or suffer the land re- 
sold at his expense, if it should bring less a second time, 
and equity will not restrain the executor and commis- 
sioners from doing exactly what the law says they may 
do on his refusal to pay, that is to sell again at his risk to 
make the balance good, if the price should be less. Hence 
the grant of the injunction restraining the second sale is 
error, and the judgment must be reversed on this ground. 

3. It is unnecessary to go further. If it were we should 
hold that the circuit court of the United States having 
decided the title in this testator to the property sold by 
the executor, and leave given on terms to this complain- 
ant to appeal to the supreme court of the United States, 
and no evidence being in this record that he had complied 
with the terms and thus had appealed, the courts of this 
state would not interpose by injunction to stop or suspend 
its own administration of justice to wait on the complain- 
ant until he had appealed and reversed the ruling against 
him in a court of the United States. The state courts 
might in comity await the decision of that court in pend- 
ing cases of a certain character, but never lock the wheels 
of justice here to await the contingency of more litigation 
there, which might never take place ; especially never by 
the harsh writ of injunction. 

The judgment is therefore reversed on the ground that 
the chancellor erred in continuing the restraining order, 
and the case is remanded with instructions that the said 
order be dissolved and the sale be allowed to proceed, 
There is nothing in the point about the statute of limita- 
tion. 

Cited for plaintiff in error: Code, $3655 ; Sup., 405; 3 
Ga., 435, 445; 30/6.,915; 38 1b., 647, 514; 35 16.4; 42 
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1b., 386, 641 ; 47 [b., 660; 64 [b., 502; 54 b., 166; 55 Jé., 
352; Code, $3212. 

For defendant: Code, $3217; act of 1876, p. 100; 12 
Ga., §; 30 /b.,20; 3616., 76; 40/6, 535; 43 10., 214; 53 
Lb., 350. 

Judgment reversed. 


STANSELL & WOFFORD ws. Hays & COMPANY. 


Since the adoption of the constitution of 1877, the times appointed 
for holding justice courts are regular, legal courts to which parties 
may be summoned, and at which they may appear and plead. They 
do not depend, as formerly, for jurisdiction upon fixing a day by 
the summons and service at a legal distance ahead; and appear- 
ance:-and pleading at a justice court will now waive irregularities. 


Justice Courts. Service. Jurisdiction. Before Judge 
FAIN. Bartow Superior Court. July Term, 1881. 


Reported in the decision. 


STANSELL & WOFFORD; R. J. McCaMy, for plaintiffs 
in error. 


J. M. NEAL, by brief, for defendants. 
CRAWFORD, Justice. 


This was a suit commenced in a justice’s court for the 
sum of $75.00, and brought in February, 1879. The de- 
fendants were not served twenty days before court. They 
appeared at the trial term, and filed their plea that they 
could not go to trial because of the absence of their at- 
torney, who had leave of absence. The case was contin- 
ued, and at the next term both parties appeared, the case 
was tried, and judgment rendered for the defendants. 
Plaintiffs appealed, and in the superior court a motion 
was made to dismiss the case, because the summons bore 
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date less than twenty days before the justice’s court to 
which the same was made returnable; the court sustained 
the motion and dismissed the case, and that judgment is 
the error assigned. 

The judgment of dismissal was-illegal. The-cases cited 
by the defendant in error were all cases tried prior to the 
adoption of the constitution of 1877, and under the con. 
stitution of 1868, when the justices had no fixed days for 
the holding of their courts. Hence they had no jurisdic- 
tion, except after they had complied with the statute in 
issuing a summons to the defendant, giving him that no- 
tice required by law. There could. be no legal justice's 
court on the seventeenth or nineteenth day after the issu- 
ing of the summons at which the parties could have “ap- 
peared and interpleaded with each other. It was held, in 
59 Ga., 534, that where the justice assumed to hold his 
court on such day for the adjudication of the rights of 
the parties, that the whole proceeding was void. 

_Since the adoption of the constitution of 1877, justices’ 
courts are to be held at fixed times and places, and there- 
fore when they are thus held, they constitute regular, legal 
justices’ courts to which parties may be summoned, and 
may appear and interplead. So that when the defendarts 
in this case appeared, pleaded, continued their cause fora 
term, and again appeared at the third term and had a trial, 
it was then too late to deny the jurisdiction of the court, 
and much more so after the same was carried by appeal 
to the superior court. We hold that the judgment there- 
fore of the court was error. 

Judgment reversed. 





SEPTEMBER TERM, 1881. 


The Mayor; etc., of Macon vs. Jones. 


THE MAYOR, etc., OF MACON vs. JONES. 


1. The grant of power in the charter of a municipal corporation “to 
tax all property, real and personal, within. the corporate limits of the 
city,” will not be construed to include the taxing of its own bonds 
in the absence of express authority for that purpose. 

(a.) If such express authority were given, would it be valid? Quere. 

2. There was no abuse of discretion in granting an injunction in this 

. case. 


Municipal Corporations. Tax. Bonds. Laws. In- 
junction. Before Judge SIMMONS. Bibb County. At 
Chambers. April 30th, 1881. 


On March 2oth, 1881, the mayor and council of the city 
of Macon passed the following preamble and resolution : 


“Whereas, it has become known to this body that James M. Jones, a 
resident of this city, has, during the years 1870-7 1-72-7 3-74-75-76- 
77-78-79-80 and 1881, been the owner of $14,000.00 of annuity bonds 
of the city of Macon, which have not been returned for'taxes by him 
during any of the years named ; and whereas, said bonds were during 
the years named of fair market value as follows: 1870 and 1871, 80 
cents on the dollar; 1872 and 1873, 75 cents on the dollar; 1874-5, 
80 cents on the dollar; 1876-7, go cents on the dollar, 1878-9, 95 cents 
on the dollar ; and for the years 1880-1, par; and whereas, this mayor 
and council have by general ordinance levied, during the years named, 
taxes on all moneys, bonds, notes and securities within the limits of 
the city on the 1st of January in each year at the rate for each year as 
follows, viz: for the years 1870-71, one per cent.; 1872, one and ore half 
per cent.; 1873-74, cne percent. ; 1875, one and one quarter per cent.; 
1876-77-78-79, one per cent.; and for the years 1880-81, one and one 
quarter per cent.; therefore 

Resolved, That the treasurer be instructed to issue 7. fas. against 
said James M. Jones for delinquent taxés on his said. annuity bonds at 
their fair market value, for the years named, at the. rate per cent. for 
each year as above set out in the preamble to this résolution.” 


The eleven fi. fas were issued by the city treasurer on 
the 31st of March, in accordance with the resolution, and 
on the Ist of April levied by the city marshal on a house 
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S. H. JEMISON, for plaintiffs in error. 
W. B. HILL, for defendant. 


JACKSON, Chief Justice. 


Pretermitting the question whether a municipality can 
tax its own bonds, which has not been decided by the su- 
preme court of the United States on the naked issue that 
it impairs the obligation of the contract (96 U. S. R., p. 
432), we are of the opinion that this case is virtually con- 
trolled by the ruling of this court in the case of Miller vs. 
Wilson, tax-collector, e¢ al.,60 Ga., 505. In that case it 
was held that the words “taxable property of the state,” 
did not embrace the bonds of the state in an act levying 
a tax onthe people of the state; because it was a grave 
question of public policy whether the state ought to tax 
her own promises to pay. Isit not equally so, whether a 
subordinate branch of government ought to tax its prom- 
ises to pay; and if the words “ taxable property” in the 
state’s own tax act will not embrace its bonds, will similar 
words in a charter it grants to a municipality to exercise 
the great power of taxation, enable that municipality to 
tax its bonds? The words in the Macon charter are “to 
tax all property, real and personal, within the corporate 
limits of the city.” These words are not broader than 
“all taxable property,” and cannot open a wider field for 
the exercise of power. 

In the City Council of Augusta vs. Dunbar, 50 Ga., 387, 
it is held that without express authority and explicit lan- 
guage, it will not be presumed that the state under gen- ° 
eral words granted Augusta the power to tax state bonds, 
because the state would hardly do right to tax her own 
bonds, and hence would not grant another the power to 
do what it would not be right todo herself. The author- 
ity must be explicit, itis there held, to authorize the city 
to do in respect to state bonds what the state ought not 
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to do. If so, is it not equally clear that the state should 
not be presumed to have granted toa municipality power 
to act in regard to the municipality’s bonds differently 
from the manner in which it would be wrong for itself to 
act in regard to its, the state’s, bonds? If the state thought 
it wrong to tax debts she owed, would she authorize 
anothexy to tax the debts it owed? Would she not require 
her subordinates to stand on the same plane of morality 
she placed herself upon? We think so. 

Therefore words equivalent to those she used in her tax 
act, construed in 60 Ga., 505, not to authorize a tax on her 
bonds, will not be construed to authorize a tax on bonds 
of the city of ‘Macon, when used in the grant to that city 
to tax property therein. 

Moreover, in the case in 96 U. S. supra, it is held that 
the payment of the debt or interest must be made before 
the power to tax can be exercised. The record in this. 
case shows that neither the one nor the other has been done. 

Further, we do not see clearly the fairness of enforcing 
a tax ordinance of former councils of the city, when those 
councils did not enforce it themselves, upon one citizen 
to the exclusion of others, especially,—and more especially 
when another has been relieved by council from a like im- 
position. Nor do we see how a debtor can avoid, very 
well, the imputation of a purpose to impair his contract, 
when he levies or orders the enforcement of stale taxes 
due, if at all, for years in the past, in order to constrain 
his creditor to make another contract, less valuable and at 
lower rates of interest, and not so well secured as that 
which the creditor now holds. 

In view of all the facts set out in this record, we cannot 
say that the chancellor, in the exercise of the powers 
which the great principles of equity place in his hands to 
protect the weak against the strong, and shield the citizen 
against the corporate power of the city, erred in the grant 
of this injunction, and therefore the judgment is affirmed. 

Judgment affirmed. 
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HAMILTON vs. WILSON & COMPANY. 


. Where a blank form was used in drawing a guano note, which con- 
tained a provision waiving the plea of worthlessness of the guano, 
but such provision was erased by a pen-scratch, in such manner, 
however,as to remain perfectly legible, it was a circumstance tend- 
ing to show that a purchaser of the note was put on inquiry, and as 
such could be commented upon in the argument of counsel. 

. The verdict in this case is contrary to the evidence on the question 
of the holders of the note sued on being dona fide purchasers for 
value and without notice. 


Practice in Superior Court. Notice. Promissory Notes. 
Fraud. Verdict. New Trial. Before Judge SNEAD. 
McDuffie Superior Court. March Term, 1881. 


Wilson & Co. brought their suit to March term,.1880, of 
McDuffie superior court, against Thomas A. Hamilton, on 
‘a promissory note, dated May gth, 1879, and due the first 
of November following, for the sum of $229.60, payable 
to the Atlantic and Virginia Fertilizing Company, or or- 
der, the consideration being for 6,804 pounds of commer- 
cial fertilizer, known as the “ Eureka” guano. 

The defendant filed the following pleas: 

(1 ) Failure of consideration—that the guano was worth- 
less, and not reasonably suited to the use intended. 

(2.) That R. T. Wilson & Co., the plaintiffs, were not 
bona fide holders of said note sued on. 

The plaintiffs introduced in evidence the following or- 
iginal note, and closed: 

“GEORGIA, MCDUFFIE COUNTY, May 9, 1879. 
$229.60. 

On the first day of November next, I promise to pay to the Atlan- 
tic and Virginia Fertilizing Company, or order, two hundred and twen- 
ty-nine 60-100 dollars, with interest, after maturity, at twelve per cent. 
per annum, for value received, in 6,804 pounds of commercial fertili- 
zer, known as Eureka, delivered to me, which has been legally inspec- 
ted and tagged. I have the option of paying this note in middling 
cotton at the rate of fifteen cents per pound, provided I deliver the 
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same to Dr. E. S. Harrison, at Thomson Depot, on Georgia Railroad, 
ginned, baled, and delivered in merchantable order, on or before the 
first day of November, 1879, but not otherwise. 

In witness whereof, I have hereunto set my hand and seal, this the 
ninth day of May, 1879. T. A. HAMILTON, [L.S.]” 


Upon the back of said note appeared the following, to- 
wit: 
“For value received, we hereby assign the within note to R. T. 


Wilson & Co. 
ATLANTIC AND VIRGINIA FERTILIZING CO. 


S. D. CRENSHAW.” 


Defendant then introduced interrogatories of S. D. 
Crenshaw, taken by plaintiff. 

Witness resided in the state of New Jersey; knew R. 
T. Wilson & Co., and was a clerk in the office of Atlantic 
and Virginia Fertilizing Co., and in 1879 confidential 
clerk; recognized original note sued on, attached to the 
interrogatories, and made the transfer indorsed on the 


back of said note in August, 1879; was authorizéd to do 
so by board of trustees of the Atlanticand Virginia Fer- 
tilizing Co., by a resolution of the board. A certified 
copy of resolution he attaches to his ntereOnCOn ae 
marked Exhibit A, which is as follows: 


“At a called meeting of the board of trustees of the Atlantic and 
Virginia Fertilizing Company, held at the company’s office, July 2, 1878, 
at 1.32 o'clock, P. M., it was, on motion, 

“Resolved, That S. D. Crenshaw, in addition to the regular officers 
of the Company, be authorized to indorse said paper over to R. T. 
Wilson & Co.” 


The “said paper ”’ referred to in above resolutions, were 
sundry papers held by the Atlantic and Virginia Fertilizing 
Company from the states of North and South Carolina, 
Georgia and Alabama. Witnéss says that authority has 
been continued to present time. Title to note was actu- 
ally transferred and absolutely belonged to R. T. Wilson 
& Co. Note was sent for collection by R. T. Wilson & Co. 
to Harrison, agent at Thomson, Ga.; receipt acknowledged 
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to R. T. Wilson & Co., September 11, 1879; receipt at- 
tached to interrogatories. 

The Atlantic and Virginia Fertilizing Company is a joint 
company, under laws of State of New York. R. T. Wil- 
son & Co. were stockholders in said company in 1879, and 
arenow. ‘Lhe company manufactures the Eureka guano, 
and other brands. Date of transfer to the note was not 
attached, because that was the custom of the company. 

Defendant, Hamilton, testified as follows: 

Harrison, agent at Thomson, wrote me that he would 
sell me the Eureka guano; that it was as good as the best, 
and had a fine analysis. I took the guano, and when I 
got ready to apply it, first discovered that it was ina hard, 
caked condition, and old guano. Wrote agent that sacks 
were short of weight, and that I was dissatisfied with the 
guano, and would not haul the remaining sacks from de- 
pot (eight in number), and would not have bought it if I 
had known it was old stock; that I would give it a thor- 
ough test and analysis, and that payment would depend 
upon its merit. The note was given under this agree- 
ment. The waiver of guaranty was erased, with the 
statement that there would be no dispute if the guano 
proved to be good. The agent said he was satisfied of 
that fact, or he would not takesucha note. The test was 
made in excellent land, prepared in the best manner, well 
worked and never grassy ; seasons tolerably good; a short 
drouth in July. Test was made in accurately measured 
rows, at rate of 210 pounds of guano to the acre. In 
rows where there was no guano the yield of cotton was as 
great or greater than in rows where guario was applied ; 
guano was wholly worthless asa fertilizer; was hard, and 
had lost 40 pounds tothe sack. As analyzed by the state 
chemist, it showed a loss in soluble phosphoric acid about 
30 percent., and loss of ammonia about 28 per cent. An- 
alysis I had made was above the minimum allowed by 
law, but not equal to the value claimed by the agent. 
Agent allowed the deficiency in weight; saw the note 
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sued on in October, 1879, in agent’s possession; said it 
had never been out of his possession; showed me the 
note: did not see that it had been transferred ; don’t think 
it had been; didn’t examine it closely, owing to statement 
of agent that it had not been out of his possession; think 
I would have seen transfer, if it had been made. 

A. H. Sturgis, sworn for defendant, said: 

Saw defendant’s growing crop in summer of 1879; land 
was well worked, and no grass to injure crop; saw no dif- 
ference in height of cotton in rows where guano was used 
and where no guano was used; could only find test rows 
by stakes. 

Dr. E. S. Harrison, sworn for plaintiffs, said : 

Was agent for Atlantic and Virginia Fertilizing Co. in 
1879, and sold the guano to defendant; took note and 
forwarded it to the company before due, and it was re- 
turned to me in September, 1879, by R. T. Wilson & Co., 
with transfer on back of it; don’t remember that I told 
defendant the guano was old stock or not; did not tell 
defendant in October, 1879, that I had never parted with 
possession of the note; when I sent the note to the com- 
pany, it was not transferred; the guano which defendant 
refused to take was sold and paid for; I received the prin- 
ted form of note sued on from the company ; am not now 
agent for the guano, and there is no other agent that I 
know of in town. Some people prefer old stock to new, 
because they don’t pay for moisture when guano has been 
well protected from weather. I considered it equally as 
good. 

Two letters from Dr. Harrison, agent, to defendant, 
were introduced by defendant. The first, under date of 
March I0, 1879, recited that the guano was good; had a 
fine analysis, and he could recommend it as being as 
“‘sood as the very best.” The second letter, dated May 
I, 1879, admitted that the guano was old stock from last 
season; that defendant could have it analyzed, and that. 
if it did not come up to the standard, the company would 
not claim any pay for it. 
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The jury, under the charge of the court, returned a ver- 
dict for the plaintiff, and defendant moved for a new trial, 
on the foilowing grounds: 

(1.) Because the verdict is contrary to the evidence, 
contrary to law and the weight of evidence. 

(2.) Because the court erred in ruling that defendant's 
counsel could not comment on the erasures made on the 
face of said note, for the purpose of showing that by said 
erasures plaintiffs were put on notice as to the considera- 
tion of said note, nor could the defendant’s counsel so 
comment for the purpose of showing the understanding 
of the parties to the contract at the time of the execution 
of the note, and at the time said erasures were made. 

(3.) Because the plaintiffs, by being stockholders in the 
Atlantic and Virginia Fertilizing Company, were original 
owners of note, and were not dona fide purchasers without 
notice. 

The motion was overruled, and defendant excepted. 


H. C. RoNEY; F. H. COLLEY, for plaintiff in error. 


W. D. Tutt, for defendants. 


JACKSON, Chief Justice. 


Suit was brought by Wilson & Co. against Hamilton, on 
a promissory note, payable to the Atlantic and Virginia 
Fertilizing Company or order. The consideration ex- 
pressed in the face of the note is a commercial fertilizer, 
known as Eureka. The defense was that the fertilizer 
was wholly worthless, and the proof was ample to show 
that it was so, and not reasonably suited to the use for 
which it was purchased, which is always warranted by the 
seller. Thereply was that the plaintiffs are innocent pur- 
chasers of the note before due and without notice, and 
therefore are protected. So that the controlling question 
in the case became, are they innocent holders without no- 
tice? The jury found for plaintiffs, the court below re- 
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fused a new trial, and on this refusal error is. assigned 
here. 

The iron clad part of the note was erased by a line 
drawn across it, the whole note being the printed form of 
a paper so drawn as to prevent the maker from defending 
on the implied warranty of suitableness of the fertilizer 
for the use for which it was bought, “or on any other 
obligation of the payee of any kind, express or implied, 
as to character, quality or fitness of said fertilizer for the 
use to which it is devoted.” This part, though thus 
stricken, could still be easily read through the line drawn 
over it. 

1. One error assigned is, that the court would not.allow 
the defendant’s counsel to argue to the jury that this era- 
sure was a circumstance tending to show notice to the 
indorsee, and to put him on inquiry. In our judgment it 
was such a circumstance. The fact was patent that the 
maker would not buy on the terms stipulated in the prin- 
ted note as it stood, but required the erasure of all parts 
that precluded him from setting up any defense he pleased 
touching the consideration of the note, and thus put the 
purchaser on inquiry. The erasure showed this fact, and 
thus it was patent on the face of the paper, and the de- 
fencant had the clear right to argue that Wilson & Co. 
were bound to inquire touching this matter, and inquiry 
would have developed the fact that the value or suitable- 
ness for use of the fertilizer was warranted in law on the 
face of the paper which they bought. Our Code is ex- 
plicit that any circumstances which would put a prudent 
man on his guard shall be sufficient to constitute notice 
to a purchaser before due. Code, §2790. 

2. But independently of this point, we are clear that the 
facts show unmistakably that Wilson & Co. are not inno- 
cent purchasers for value of this note under our Code, 
section 2785. Sucha purchaser must be a holder for value. 
It is not in evidence that a dime was paid by them for 
this note, and we have no idea from the evidence that 
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they ever did pay anything for it. It was a scheme to 
avoid the defense which the maker could have made to 
the note in the hands of the payee. A resolution was 
passed empowering Crenshaw to make transfer or indorse 
said paper over to Wilson & Co., in 1878. This note was 
not made until 1879, and Crenshaw swears that the reso- 
lution was continued so as to embrace this note. No 
transcript, of the continuance of it appears from the books 
of the company, though a transcript from those books 
shows the original resolution which referred to paper then 
in existence, and not tothis note, not then in existence. 
There is no date to the transfer, and the reason given is 
that such is the habit of the company. Wilson & Co. 
are members of the company, and are evidently mere men 
of straw, so far as this case is concerned, to be substitu- 
ted for the company so as to avoid the defense which the 
maker of the note had reserved. 

The title of the holder can be inquired into by the 
maker of a note to let in his defense, and whenever it is 
necessary to do so in order fo protect himself. Code, 
§2789. 

This title in these holders of this note smacks of fraud. 
The whole transaction is covert, subtle, concealed. It is 
not, to all appearance, open and undisguised. “Said 
paper” in the resolution has no antecedent. Why is not 
the preamble as well as the resolution embodied in the 
transcript so as to show what “said paper’ was? Was 
it paper where the iron-clad print had been erased, and 
was it passed to avoid defense to that paper? Wasit the 
transfer or indorsement for value? If so, what value? Why 
was it the custom of the company not to date these in- 
dorsements? 

Title thus full of the footprints of fraud, is void. Code, 
§2751. Being very cunning and exceedingly subtle in its 
very essence, slight circumstances are sufficient to carry 
conviction of its existence. Code,§2751. It is the very 
opposite of dona fides, and no man can be a dona fide 
holder whose fingers have touched it. 
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In view of the facts set out in the record and reported 
at the head of this opinion, we are clear that not only 
slight but overwhelming evide..ce is before us that this 
indorsement of this note is but part of a scheme to trans- 
fer to a portion of the plaintiffs a quantity of paper for 
fertilizers not otherwise collectible, to avoid an issue as to 
the value or worthlessness of the fertilizer, and thus subtly 
and under color of uitle in a portion of the plaintiffs to 
recover what all the plaintiffs, as a joint stock company, 
being in that character the payees of the note, could not 
recover. . 

The case must therefore be remanded for a new trial, 
and the defenses of the defendant be let in. Of course, 
if on the new trial the plaintiffs shall be able to show that 
they are dona fide holders for value, that they bought this 
paper in due course of trade, and not as part of a scheme 
to defraud the defendant out of his rights of defense, that 
would alter the case. But as the evidence now stands of 
record here the only issue, it seems to us, is was the fer- 
tilizer worthless, and the defendant had the right to make . 
it as fully as if the payees had sued him in their own 
names. . 

On the ground, therefore, that the verdict of the jury 
on the question of the plaintiffs being dona fide purchas- 
ers for value of the note is against the overwhelming 
weight of the evi'ence disclosed inthis record, and on 
the ground that the court erred in restricting the argument 
of counsel in commenting on the erasures of portions of 
the note, a new trial is awarded, that the law may be given 
to the jury in accordance with the views expressed in this 
opinion, and that the apparently dark shifting of the title 
to this paper may be cleared up, if it canbe done. If that 
be done, and the evidence shows that they are holders for 
value of the paper without notice and dona fide, let them 
be protected as such; but if not, let the defendant be 
protected from paying for a worthless article, if the jury 
shall find it to be worthless. 
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See cited for plaintiff in error, 50 Ga., 77; 5 Ga., 165; 
1 Dan. on Nego. Inst., 151, 119, 120, 61, 602; 2 /d., 358-9; 
2 Pars. on Bills and Notes, 279, 539; Story on Prom. Notes, 
197; Dudley’s Reports, 243. 

For defendants in error, Code, §§2182, 2776, 2785, 1675, 
2855; 60 Ga., 90, 654; 61 Jd., 208. 

Judgment reversed. 


DYKES, trustee, vs. MCVAY, administratrix. 


1. A deed made by a trustee with the assent of the sole beneficiary, 
who was suz juris, was good; and though made to secure a debt, 
passed the title. 

(a.) The assent of the beneficiary being on the deed, and part of it, 
was property recorded with it, and being in writing, is sufficient 
evidence of her consent to the sale. 

2. A deed to secure a debt passes the legal title, and will authorize a 
recovery in ejectment. 

3. That the holder of a deed to secure a debt, under section 1969 ef 
seg. of the Code, recovered judgment, and made and filed a deed 
to the debtor for the purpose of levying on the land, did not pass 
the title back to the debtor. It was a mere escrow except for the 
purpose of levy and sale. 

(a.) This was not altered by the fact that the debtor obtained the deed 
from the clerk’s office without the knowledge of the creditor by pay- 
ing recording fees therefor ; and parol testimony was admissible to 
show such fact. 

4. Semble, that suing to judgment the notes to secure which the deed 
was given would not bar an action of ejectment on the deed ; and 
that the pendency of an affidavit of illegality to a levy under a judg- 
ment so rendered would not be good as a pleain abatement. The 
proper equitable defense is to pay the debt and demand a reconvey- 
ance. 


Deeds. Title. Ejectment. Debtorand Creditor. Evi- 
dence. Before Judge PATE. Pulaski Superior Court. 
November Adjourned Term, 1880. 


McVay brought ejectment against Dykes, trustee. On 
the trial the evidence showed, in brief, the following facts : 





SEPTEMBER TERM, 1881. 503 


Dykes, trustee, vs. McVay, administratrix. 


Dykes, as trustee of Mrs. McGriff, conveyed the land 
now sued for to McVay to secure a debt. The deed was 
an ordinary warranty deed, signed by-the trustee. On it, 
and recorded with it, was an affidavit by Mrs. McGriff to the 
effect that as sole beneficiary of the trust she voluntarily 
consented to the making of the deed. This was attested 
like an ordinary affidavit. Suits were brought on the 
notes representing the debt ; judgments were rendered, 
fi. fas issued and levied. For the purpose of asserting 
his lien on the land under §1969 e¢ seg., of the Code, plain- 
tiff made‘a deed conveying the land to defendant; this 
was left with the clerk of the superior court with instruc- 
tions to record and keep it. As to the exact present 
status of the suits on the notes the record is somewhat 
confused. On this subject plaintiff's attorney testified as 
follows: “ The 7. fas were withdrawn by witness and 
the levies dismissed, because the 7. fas were void. He 
commenced suit again in justice’s court, which was de- 
fended, and an appeal entered by defendant and returned 
to this court, where it is still pending.’ In the record is 
an affidavit of illegality, indicating that the matter was 
pending under the issue so formed; while defendant of- 
fered to plead that the 7. fas had been levied on the land, 
which had been claimed by the beneficiary or beneficiaries 
of the trust estate, and that the claim had never been dis- 
posed of ; and that having elected so to proceed, plaintiff 
could not afterwards bring ejectment. [The court re- 
jected this plea as coming too late after the first term.] 
Shortly before the trial defendant went to the clerk, paid 
the recording fee, and obtained possession of the deed 
which had been filed by plaintiff, without the knowledge 
of the latter. 

The jury found for the plaintiff. Defendant moved for 
a new trial, on the following among other grounds: 

(1.) Because the verdict was contrary to law and the 
evidence. 

(2.) Because the court admitted in evidence, over objec- 
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tions of defendant’s counsel, the indorsement of Mrs. 
McGriff on the deed of her trustee, without further proof 
than the fact that it was recorded, counsel claiming that 
it was improperly placed on record. 

(3.) Because the court charged, in effect, that if the 
deed from McVay to Dykes, trustee, was merely depos- 
ited in the clerk’s office for the purpose of levying on the 
land, and the land was not sold under the f. fas., it did 
not pass the title out of McVay, and the defendant was 
not entitled to the possession of it. 

(4.) Because the court admitted parol testimony to show 
that said deed was deposited in the clerk’s office in order 
to levy onthe land in accordance with $1969 e¢ seg. of the 
Code, and to show how defendant obtained possession of it. 

(5.) Because the court refused to allow defendant’s plea 
as set out above. 

The motion was overruled, and defendant excepted. 


McVay having died, his administratrix became a party. 


L. C. RYAN; J. B. MITCHELL, by brief, for plaintiff 
in error. 


J. A. THOMAS; J. WATSON, for defendant. 


JACKSON, Chief Justice. 


This was an action of ejectment brought for the recovery 
of atractofland. The land had been conveyed by deed to 
the plaintiff by the defendant to secure adebt. The plain- 
tiff had sued the debt to judgment, conveyed the land 
back in order to sell it to pay the judgment, levied upon it, 
and was met by affidavit of illegality, which was pending 
on appeal when plaintiff sued in ejectment for the land, 
and recovered a verdict. A motion was made for a new 
trial ; it was denied, and defendant excepted. 

1. The deed made by the trustee with the consent of 
the sole beneficiary was good. Code, §2327. Though 
made to secure a debt, it passed the title. The assent of 
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the beneficiary being on the deed, and part of it, was 
properly recorded with it, and being in writing is sufficient 
evidence of her consent to the sale. 54 Ga., 529. 

2. That a deed to secure a debt passes the legai title 
and will authorize recovery in ejectment, see 55 Ga., 691; 
58 /d., 459, and cases seq. 

3. The plaintiff’s deed back to defendant filed in 
the clerk’s office in order to sell the land under the execu- 
tion for the debt, did not pass the title to defendant ex- 
cept for sale by the sheriff. It was not delivered to de- 
fendant, but he got it from the clerk’s office by paying the 
recording fee and without the knowledge of plaintiff. It 
was right to let in parol proof to show how he got it, and 
that evidence shows that it was without the knowledge or 
consent of the plaintiff. Except forsale under the 7. fz., 
it was a mere escrow. * 

4. We hardly think that the suing the debt to judgment 
barred the ejectment suit. The cause of action is not ex- 
actly the same. One is for the debt, and judgment on it 
would bind all defendant’s property ; the other is for the 
land, title to which was given to secure this debt. Under 
section 2894 of the Code, they must be for the same cause 
of action to require election. ‘ Nor is the pendency of the 
illegality to the execution, when levied on this land, a bar 
to this suit for the land, as now it seems to us; but it is un- 
necessary to rule these points, The court below rejected 
the pleas and evidence under them, because filed too late, 
being in his judgment, pleas in abatement, for which he 
has authority. 39 Ga., 559. 

The only real defense to the action is to pay up the 
debt. When the defendant does that, or tenders it, he is 
entitled in equity to a reconveyance; but if he wants 
equity, he must do equity; if he stands on law, the legal 
title is in the plaintiff, and he must fall. 57 Ga., 601. 

Judgment affirmed. 
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’ Woops et al., executrixes, vs. MCCALL. 


. Though a cotton screw may have been a chattel attached to the 
realty, yetif it was detached and carried away, an action of trover 
would lie; and the fact that it was re-attached to the realty on 
another place, did not defeat the right to bring trover therefor. 

. Ina trover case the plaintiff may recover damages alone or the 
property and its hire, if any. 


Trover. Actions. Damages. Before Judge CRrIspP. 
Sumter Superior Court. October Adjourned Term, 1880. 


M-Call brought trover against Dykes for a cotton screw. 
Defendant died, and his executrixes were made parties. On 
the trial it appeared that plaintiff's son bought the screw, 
and had it put up on certain land held by him; that it 
was erected as a fixture; that plaintiff had bought the 
land with the screw on it; that Dykes had carried it away 
taking down the iron portions. Value for hire was also 
proved, and refusal to deliver. Defendant moved for a 
non-suit, on the ground that trover would not lie for the 
screw. The motion was overruled. 

Defendants showed that their testator had bought the 
screw bona fide at a constable’s sale, though in fact the 
process under which the sale took place was void; 
that he had the screw taken down, carried over to his 
plantation, and again erected as a fixture. 

The court charged that “ an iron screw affixed to the soil, 
when detached, becomes personalty, and trover will lie for 
its recovery, even though removed and fixed again perma- 
nently on the svil before action is brought,” and refused 
to charge the contrary. 

The court also charged that if plaintiff was entitled to 
recover, the measure of his damages would be the value 
of the screw with reasonable hire. 

The plaintiff electing a money verdict, the jury found 
for him $174.00. Defendants excepted, and assigned error 
on the rulings stated above. 
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J. R. WorRRILL; HAWKINS & HAWKINS, for plaintiffs 
in error. 


GUERRY & SON, for defendant. 
JACKSON, Chief Justice. 


1. Two questions are made in this record and insisted 
on here. The first is that trover cannot be brought to re- 
cover a cotton screw, because it is a permanent fixture. 
But the reply is that the defendant had detached it from 
the plaintiff ’s realty and moved and affixed it to his own. 
When he detached it, it became that thing for which trover 
would lie, and the conversion was complete at that mo- 
ment and the right of action then arose, and this right 
could not be defeated by the defendant’s fastening this 
chattel to his own real estate. 

2. The other point is that the court erred in ruling that 
if title was in plaintiff he could recover the value of the 
screw with the value of its use or hire added, plaintiff in 
error insisting that the only measure of damages is value 
with interest instead of hire. The Code settles the point. 
Section 3057 enacts that if defendant will make tender of 
property with reasonable hire, at the first term, he may 
escape costs, and section 3564, declares that plaintiff may 
have “a verdict for the damages alone, or the property 
alone, and its hire, if any.” 

This is our law, and we need not look elsewhere. It 
originated in the times when slaves and their hire were 
subject matters of constant and important litigation, and 
the principle is still in our statute book. It is applicable 
to this case. The true measure, the just measure, of 
plaintiff’s damages is the value of this screw with reason- 
ble addition for its hire or use. That is precisely what he 
lost by the wrongful conversion of defendant. 

The point in respect to the competency of the witness 
McCall, was not argued and is not insisted upon. 

Judgment affirmed. 

v 67—33 
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FORESTER, administrator, vs. WATFORD. 


‘Though there may be a provision in the will of a decedent for his widow, 
which would put her to election between it and dower, yet unless 
she does some act which shows her acceptance of that provision in 
lieu of dower, her right to dower is not defeated thereby without 
more. 


Dower. Wills. Before Judge STEWART. Newton 
Superior Court. March Term, 1881. 


On the sixth day of September, 1878, Hardy Watford, 
of Newton county, Georgia, made and published his last 
will and testament as follows: 


“ NEWTON COUNTY, GEORGIA, September 6th, 1878. 

Articles of agreement between H. Watford of the first part, and 
Elizabeth R. Harris of the second part. As I am old and infirm, and 
do not have any hope of ever being otherwise, I do this day give to 
my daughter, Elizabeth R. Harris, full control of my whole plantation 
and all of my stock and business as long as I live. At my death my 
daughter, Elizabeth R. Harris, is to have one-half of my lot of land, No. 
336, and al! of my stock for her trouble of taking care of me and her 
mother. Elizabeth R. Harris, is to have the south half of the land, as 
I want her to have the houses. The line is to run straight from the 
centre of the east line, to a large white oak in the lane on the west line 
of this lot of land. This oak is a line tree. Elizabeth R. Harris is to 
pay all my debts and burial expenses out of the north half of the same 
lot of land, and what is left, after all my debts are paid, is to belong to 
my son, George A. Watford, who lives in Texas. 

Elizabeth R. Harris binds herself to take care of me and her 
mother as long as we live. I do now assert that I have no more con- 
trol of my business.” 


Soon after making this will, Hardy Watford died 
at his home in Newton county, and his said will was 
duly proved and admitted to record; and Elizabeth R. 
Harris took letters to administer the estate. Her mother 
lived with her a few months until she died in 1879, and 
was taken care of by her. Samuel W. Forester. took out 
letters de bonts non with the will annexed of the estate of 
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Hardy Watford, deceased, and provided for the mother of 
Mrs. Harris, furnishing her with supplies. She stated that if 
she obtained dower she wanted it to remain in his hands. 
She (the widow) filed her application for dower in the 
lands of said deceased. To this application Forester, ad- 
ministrator, filed his objections, as follows: 

(1.) Because by his said will testator made full and am- 
ple provision for the support of the plaintiff, intending 
the same to be in lieu of dower, and which she accepted. 

(2.) Because the applicant has, since the death of tes- 
tator, waived her dower by an acceptance of the said pro- 
visions made for her support by the testator. 

On trial the jury found for the applicant, and a new 
trial having been refused, the administrator excepted. 


JOHN J. FLoyp; JOHN I. HALL, for plaintiff in error. 


CLARK & PACE, for defendant. 


JACKSON, Chief Justice. 


The will provides that the daughter of testator, Eliza- 
beth R. Harris, shall have certain premises of the testator, 
and she “binds herself to take care of me,” (testator) 
“and her mother as long as we live.” Possibly under the 
ruling in 33 Ga., 385, this provision might be construed 
as a charge on this land bequeathed to the daughter, and 
therefore it may operate in law to put the widow on her 
election between taking it and dower, but nothing is 
shown in the record sufficient to sustain a verdict that 
she did elect that in lieu of her legal title to dower. The 
will must not only make a case of election, but the widow 
must do some act showing her acceptance of the provision 
by will before her legal estate for life in dower is defeated. 
All that she did, so far as this record shows, is the recep- 
tion of a trifle of money from the administrator with the 
will annexed, after the death ot her daughter, and to con- 
tinue to live with her daughter for a few months after the- 





510 SUPREME COURT OF GEORGIA. 


Bonner vs. Tie State. 


death of her husband until the daughter died in less than 
a year after thetestator. She filed the petition for dower 
within about two years of the death of her husband, and 
then, and not till then, made her election; and that elec- 
was to take her dower. 

It would be an outrage to deprive her of it because she 
lived with her daughter, who controlled the property be- 
fore her husband’s death, and with whom she and her hus- 
band lived prior to his death, and after that daughter’s 
death received a little money from the executor of the 
will. 

In view of the will itself,and the peculiar circumstances 
in which the widow was left, the verdict of the jury is 
right and should stand, no matter what inaccuracies may 
be in the charge, if, indeed, there be any. 

The truth is that it was confidente in the daughter, 
rather than a charge on the land, that induced the testa- 
tor to confide his wife to her support after his death as 
well as to trust his own and hers, both, to her before his 
death. 

The fact that she wanted Forester still to manage her 
dower, if she got it, is no proof of election or acceptance 
of the provision in lieu of it. 

There is no material error in the charge, the facts de- 
mand the verdict, and the judgment is affirmed. 

Judgment affirmed. 


BONNER vs. THE STATE OF GEORGIA. 


In a criminal case the prisoner has the right to be present in person 
throughout the trial. Therefore, for the judge to re-charge the jury 
while the prisoner was absent and in confinement, although his 
counsel may have been present and kept silent, was error. 


Criminal Law. Practice in the Superior Court. Before 
Judge WILLIS. Muscogee Superior Court. May Term, 
1881. 
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The plaintiff in error was indicted for the murder of 
Dennis Grannison. There were two counts in the bill of 
indictment. One, for causing death from a blow with a 
brick, the other, for throwing deceased into the water and 
drowning him. The plea was not guilty. The verdict was 
guilty of voluntary manslaughter. The plaintiff in error 
made a motion for a new trial; the motion was refused, 
and he excepted. 


W. F. Wititams; W. A. LITTLE, for plaintiff in er- 
ror. 


THOs. W. GRIMES, solicitor-general, by M. H. BLAND- 
FORD, for the State. 


JACKSON, Chief Justice. 


Without scanning this entire record, we are of the opin- 


ion that a new trial must be granted, on the ground that 
the court erred in recalling the jury and recharging them 
at their request, in the absence of the defendant, who was 
at the time in custody and confinement, though his coun- 
sel were present, but silent. 

The presence of the prisoner is necessary to his legal 
trial from the beginning to the end of that trial before 
the jury.. 12 Ga., 25. And such was the rule and prac- 
tice at common law. Wharton’s Crim. Plead. and‘Prac., 
540 4, 545, 546, 549, 550. ) 

Counsel for the state conceded that the law required it, 
but insisted that the evidence before the circuit judge, 
which induced him to certify that this ground of the mo- 
tion for a new trial was true in fact—that is, that he did 
charge in the absence of the prisoner, who was in confine- 
ment at the time, should be also before this court; and 
that evidence not being in the record, the point could not 
be heard here. We cannot think so. If the judge certi- 
fies any ground taken in the motion for a new trial to be 
true in fact, this court receives that certificate as true, cer- 
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tain beyond cavil, conclusive; and it will not enquire on 
what proof he was satisfied of its truth. It is quite cer- 
tain that the court below will take care of itself, and only 
certify any facts which make a charge of error upon indu- 
bitable assurance. 

It matters not to this court whether what he certifies 
was made certain to him by affidavits, or by admission of 
the parties, or by his own observation. It is enough that 
his mind is satisfied of the truth of the ground taken, and 
that he so certifies in the record. 

Judgment reversed. 


REEVES vs. GRAFFLING, treasurer. 


. The law does not require an attorney acting as judge fro hac vice 
to be sworn as such. 
. A justice court summons which omitted to state the county was 


amendable. 

. Under a plea to a suit ona guano note that the guano had not been 
inspected or branded, it was not necessary to show such fact be- 
yond a reasonable doubt. The rule of preponderance in civil, not 
in criminal, cases applied. 


- Practice in Superior Court. Judge pro hac vice. Jus- 
tice Courts. Amendment. Charge of Court. Onus pro- 
bandit. Before W. C. WINSLOW, Esq., Judge pro hac vice. 
Crawford Superior Court. March Terin, 1881. 


The plaintiff brought suit in the justice’s court, 494th 
district, Georgia militia, of Crawford county, upon a note 
for $65.00 for guano, which contained the following stipu- 
lations: “The consideration of this note is for commer- 
cial manure known as cotton compound, sold to me by 
said payee. He expressly refuses to make any warranty 
of the same or any representation as to its quality or 
value, leaving me to rely upon the fact only that the same 
has been inspected under the laws of the state of Georgia.” 

There was an appeal to the superior court. 
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Judge Simons, the presiding judge, being disqualified 
by reason of relationship, W. C. Winslow, Esq., was agreed 
upon by counsel as judge pro hac vice. He was not 
sworn. Counsel for defendant moved to dismiss the case, 
because there was no legal process or summons, the sum- 
mons stating no county or district, but being headed, 
“Georgia, county county.” The court overruled the mo- 
tion, and allowed the plaintiff to amend the summons by 
making it read, “ Georgia, Crawford county, 494th district ;” 
to which defendant excepted. 

The defendant then filed his pleas, first, of general issue ; 
second, illegal consideration, that the guano was not in- 
spected, branded, etc ; third, failure of consideration. 

The plaintiff demurred to the plea of failure of consid- 
eration, and moved to strike the same. The court sus- 
tained the motion, and struck the plea, and defendant ex- 
cepted. 

The plaintiff introduced the note ry set forth and 
closed. 

The defendant proved by several witnesses that the 
guano was not inspected, branded or tagged, and had no 
analysis. Plaintiff, in rebuttal, proved by Richardson 
Montfort that it was tagged, branded, etc., and by Howell 
Adams that he used a fertilizer said to be “ Cotton Com- 
pound,” and that there were tags on it, that he could not 
read. 

The jury, under charge of the court, found a verdict for 
plaintiff. The defendant made a motion for a new tstal, 
on the following grounds: 

(1) and (2.) Because the verdict was contrary to the law 
and evidence. 

(3.) Because the judge pro hac vice was not sworn. 

(4.) Because the court erred in overruling defendant’s 
motion to dismiss the case for defects in the summons, 
and in allowing the plaintiff to amend the same. 

(5.) Because the court erred in charging the jury that 
the presumption of the law is that the manufacturer and 
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dealer have had the fertilizer inspected, branded, etc., and 
the burden of proof is on the defendant to show beyond 
a reasonable doubt that this was not done. 

The court overruled the motion for a new trial, and de- 
fendant excepted. 


SMITH & STROUD, for plaintiff in error. 
W. S. WALLACE, for defendant. 
JACKSON, Chief Justice. 


This was an appeal from the justice’s court, and tried 
before a judge pro hac vice in the superior court. 

1. There was no need of that judge being sworn. The 
law does not require it, probably because the oath taken 
by all attorneys at law when admitted to practice was 
deemed by the legislature sufficient to bind their con- 
science in the discharge of all duties devolved by law on 
those officers of court. No objection was made on this 
ground until after verdict, which strengthens the point 
against plaintiff in error, but it is enough to sustain the 
ruling below to say that the statute does not require a 
special oath. 

2. The summons which the justice issued was properly 
amended. The defendant appeared under it, it answered 
the object of bringing him to court, and the summons 
itself merely omitted the name of the county, being writ- 
ten “county county,” instead of “Crawford county.” It 
was a mere irregularity, and did not hurt the defendant. 

3. The charge requiring proof that the fertilizer was not 
inspected, branded, etc., beyond a reasonable doubt, was 
error. Such is the rule in all criminal cases, but it does 
not extend to civil cases; Code, §3749, makes the distinc- 
tion between the two, and requires stronger evidence in 
criminal than in civil cases, and the reference to decisions 
of this court cited under that section of the Code will 
show the uniformity of the requirement in criminal cases 
of evidence beyond a reasonable doubt. 
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It is true that in equity cases and in libel or slander for 
perjury or false swearing, two witnesses, or one and strong 
corroborating circumstances, are necessary to overcome a 
sworn answer when discovery is prayed or not waived, 
and to prove perjury or false swearing; for the reason 
that there is but oath to oath, if one witness only is relied 
upon; therefore it takes another witness or corroboration 
to overcome the party whose oath is attacked. But all 
other civil cases stand on mere preponderance of testi- 
mony. 

Judgment reversed. 


WARE vs. FAMERO. 


1. A notice that the judge of the superior court granted a certiorarz 
is equivatent to a notice that he has sanctioned it, and is in substan- 
tial compliance with the Code. 

. It is immaterial that counsel who applies for a writ of certiorari 
did not represent the applicant in the ccurt below. 

. Where to a suit in a justice court the defendant pleaded a set-off of 
$100.00, and, on the appeal trial in such court, the jury found for 
the defendant an excess above the plaintiff’s demand of more than 
$100.00 principal, the justice could not allow him to write down 
this finding to $100.00 soas to have a judgment. He could not do 
‘more than order the claim of the plaintiff to be credited on that of 
defendant, and thus defeat a recovery by the former. Defendant 
could then sue on his demand in a court of competent jurisdiction. 


Certiorart. Justice Courts. Attorneyand Client. Ju- 
risdiction. Judgments. Before Judge HARRIS. Pike 
Superior Court. April Term, 1881. 


Fambro sued Ware upon a note in a justice court. 
Ware pleaded the general issue, payment and set-off. On 
the appeal, the jury found for Ware $173.76. When this 
verdict was read in court, counsel for Ware obtained 
leave of the court to write off from the principal sum of 
said verdict all exceeding $100.00, and did so, and entered 
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judgment against Fambro for $100.00 principal, without 
objection from any source. Counsel for Fambro then sued 
out a certiorari to the superior court, though such coun- 
sel did not try said cause, nor was he present at such trial. 

When the case was tried in the superior court,a motion 
was made to dismiss said certiorari, upon the ground that 
the notice served was insufficient. The notice stated that 
the judge of the superior court had granted the certiorari. 
The motion was refused, the cause was tried upon its 
merits, and after argument by counsel for both parties, 
the court sustained the certiorari and ordered a new trial. 
Ware excepted. 


J. H. WALKER, for plaintiff in error. 


S. J. HALL; S. C. MCDANIEL; J. A. HUNT, for de- 
fendant. 


JACKSON, Chief Justice. 


This was a certiorari from a justice court by the supe- 
rior court of Pike county. A motion was made to dis- 
miss the writ on the ground of the insufficiency of the 
notice. The notice was that the certiorari was granted, 
instead of stating that it was sanctioned. We think the 
error immaterial. When the writ was granted by the 
judge of the superior court it must have been sanctioned. 

In the case cited by plaintiff in error this court ruled 
that notice that plaintiff in certsorari had sued out the 
writ would not do, but in that case no action by the court, 
or the judge of the superior court rather, was alluded to, 
and the notice only showed that the writ had been sued 
out. It might have been before the clerk,as once was the 
law, but is not now, or it might have been before the or- 
dinary for aught that the notice showed. 65 Ga., 303. 

The words “ to grant” the writ and “ to sanction” it, when 
directed by the judge of the superior court to different 
inferior courts, are both used in the Code. Sections 4049, 
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4050, 4051, 4052. It is true that the notice of the sanc- 
tion of the writ is required in section 4053, but to grant is 
to sanction, and the important requisite is that the right 
judge acted on the petition. The court did not err in 
declining to dismiss the writ on this ground. 

2. Itis hardly necessary to say that any counsel may 
prepare the writ whether at the trial before the justice 
court or not. 

3. The court was right to set aside the judgment and 
to award a newtrial. The defendant pleaded a set-off of 
one hundred dollars; the jury found one hundred and 
seventy-three dollars; the defendant was allowed to write 
off all beyond one hundred dollars, and the verdict to 
stand for that amount. The plaintiff had sued for some 
nineteen dollars, and the set-off which the jury found 
was one hundred and seventy-three dollars principal, over 
the jurisdiction of a justice court. The Code directs that 
in such cases the plaintiff's claim is to be credited on the 
defendant’s larger debt, and that is the only verdict or 
judgment which the law authorizes. The defendant may 
plead and prove his set-off, but if it be proved to be over 
‘the jurisdiction of a justice of the peace, he cannot get 
any judgment upon it for any sum of money whatever 
in that court, but will be permitted to prevent the plain- 
tiff from any recovery against him by having his debt 
credited with plaintiff's debt, and recover costs against the 
plaintiff. Then he may sue on his account or note with 
this credit in a court having jurisdiction thereof, and re- 
cover there if he makes out his case. Code, §4166. 

The court was right, therefore, to sustain the certiorari 
and remand the case for a new trial in this view of it, no 
matter on what ground the judgment was based by the 
judge below. 

Judgment affirmed. 
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CAMPBELL vs. TRUNNELL. 


. A mortgagee and vendee is estopped from denying title to goods in 
the vendor and mortgagor under whom he claims. 

. A sale of the wife’s goods to the creditor of the husband to pay the 
debt of the husband is void. 

. Though the consideration of the sale be in part to pay the wife’s 
own debt, yet if the portion of the goods so sold be not severable 
from the rest sold to pay the debt of the husband, the fitle to none 
will pass to the vendee. 

. In an action of trover the issue is title, and though a money verdict 
be elected to be taken by the plaintiff, the measure of damages is the 
value of the property, and in order to recoup against such damages 
a counter claim of defendant founded on the part consideration of 
the sale which was lawful—it being the individual debt of the wife— 
there must be pleadings to that effect. 


Mortgage. Vendor and Purchaser. Estoppel. Hus- 
band and Wife. Debtor and Creditor. Before Judge 


SIMMONS. Bibb Superior Court. April Term, 1881. 


Reported in the decision. 


LANIER & ANDERSON; R. W. PATTERSON, for plain- 
tiff in error. 


Bacon & RUTHERFORD, for defendant. 


JACKSON, Chief Justice. 


Suit was brought in the statutory form for the recovery 
of a lot of goods claimed by the plaintiff as having been 
converted by the defendant. The plaintiff is a married 
woman, and the defendant bought the goods from the hus- 
band as agent of the wife. A mortgage had been pre- 
viously given by the husband as agent, and signed also by 
the wife, to secure two promissory notes, one for over 
$800.00 and the other for $251.00, and when the bill of 
sale was executed these notes and the mortgage were de- 
livered up to the husband. When the wife heard of the 
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sale she repudiated it, never having been consulted about 
it or having assented in any way to it. The question is, 
did the conveyance of the husband as agent pass her title 
to the defendant, or is it still in her notwithstanding the 
husband’s sale and conveyance, purporting to be as her 
agent? The jury under the charge of the court found 
for the plaintiff, and on the denial of a new trial by the 
court error is assigned by the defendant, on the grounds 
for that motion set out fully in the record. There is no 
doubt that the mortgage was given and the sale after- 
wards made to secure as well the $800.00 note as that for 
$251.00, and that the former was a debt of the husband ° 
when in a partnership business, with which his wife had 
nothing to do, and the latter a debt of the wife in the pur- 
chase of goods by the husband for her in running her 
business in merchandise. The consideration of the sale 
was, therefore, for the larger part illegal, as it was to pay 
a debt of the husband with the wife’s property. Code, 
$1783. That section explicitly declares that “any 
sale of her separate estate, made to a creditor of her hus- 
band in extinguishment of his debts shall be absolutely 
void.” The case is, therefore, one where the considera- 
tion of the sale is in part good and in part bad, good so 
far as the smaller note to pay her own debt is concerned, 
and bad as to the other and larger note, and the main 
point made and pressed by brief and argument here is, that 
the court erred in charging to the effect that if the con- 
sideration was to pay the husband’s debt in part the title 
would not pass. 

We cannot say that this charge is error under the plead- 
ings in this case. The issue isa naked issue of title to 
the goods and to all the goods. There is no plea to the 
etfect that any part of them was sold to pay the one note 
and another part to pay the other note; and if it had 
been so pleaded, or if the general issue would let in evi. 
dence to that effect, it was not shown, and could not have 
been proved, that such was the sale; for the bill of sale 





520 SUPREME COURT OF GEORGIA. 


Campbell vs. Trunnell. 


is to all the goods, and the consideration for each and every 
parcel is the extinguishment of both notes. Nor does it 
matter that the plaintiff elected to take a money verdict 
under our Code, §3564. That money verdict is damages 
in lieu of property, but the title to the property is the 
issue, and the measure of the damages is its value. Code, 
§3077. We do not say that, under a proper plea, the 
smaller note with interest could not have been recouped 
against the damages found as the value of the property ; 
but nothing of the sort is in any of the pleas, and the 
case must be tried on the pleadings. 

If the sale were severable under the Code, §2641, then 
the recovery would be for the goods sold to secure the 
husband’s debt alone, but it is not devisible under that 
section which regulates the contract of sale. Whether 
divisible or not turns on the intention of the parties; see 
last clause of same section. It is clear that these parties, 
intended to sell all the goods, and each and every parcel, 
to pay both notes, the valid and the invalid and illegal 
note alike. No man can sever one article from the rest 
as conveyed in consideration of the good note. 

We think, therefore, that under the pleadings the ver- 
dict could not be otherwise, because, first, Campbell is 
estopped from denying title to be in the wife. He is both 
mortgagee and vendee from her agent acting for her, and 
these conveyances estop him from denying her title, just 
as she would be estopped from denying that her agent 
sold in consideration of these notes. That she could 
attack the consideration as illegal is a different matter. , 
And this view will dispose of all the rejected testimony 
in regard to how her husband bought the goods. 

Secondly, because the sale is void absolutely in so far 
as it goes to pay her husband’s debt. Code, §1783. 

Thirdly, because the sale is not divisible, and cannot 
therefore pass title to any of the goods as sold to pay her 
own debt. 

And fourthly, because whilst under a plea to recoup 
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the value of the note given for her own debt, it should 
have been deducted from the damages, there is no such 
plea here, and none which is equivalent to such a plea. 
Besides, it is doubtful whether the jury did not allow it 
without a plea, asthe value of the goods from the invoice 
prices and other testimony might have made the verdict 
larger by the amount of that note. 

Taking the case in its entirety, we see no material error 
which, under the true law of the case upon the pleadings 
and facts, could have made the verdict other than itis. It is 
therefore affirmed. 

Judgment affirmed. 


Cox vs. POTTS. 


1. Appearance of counsel for the purpose of pleading to the jurisdic- 
tion of the court, and entry of their names on docket with the 
word “answer,” is not such pleading to the merits as admits juris- 
diction. ; 

2. Pleading to the merits does not admit the jurisdiction, if at the 
same time exception be taken thereto. 

(a). While a written motion of counsel, during the term and on the 
day after the entry was made, to withdraw any significance of wai- 
ver that might be attached to such entry, was a novel proceeding, 
yet it substantially amounted to an exception to the jurisdiction. 

3. A defendant having excepted to the jurisdiction of the court ina 
civil case, having subsequently slain one of his counsel, and been 
incarcerated to await a trial therefor, and having been notified only 
a week before the civil trial that his other counsel declined to rep- 
resent him further, he was not guilty of laches in not employing 
new counsel and defending the case; nor did he lose the right to 
except to the judgment by affidavit of illegality for want of juris- 
diction appearing on the face of the proceedings. 


Service. Jurisdiction. Waiver. Attorney and Client. 
Practice in Superior Court. Before Judge HILLYER. 
‘ DeKalb Superior Court. March Term, 1881. 


An execution issued from the superior court of DeKalb 
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county in favor of Potts against Cox, and was levied upon 
property of the defendant. He filed an affidavit of ille- 
gality thereto on the following grounds: 

(1.) Because there was no legal verdict or judgment in 
the case from which said f. fa. issued to authorize the 
issuance of said fi. fa., there being no appearance and 
pleading by defendant, and it appearing to the court when 
the verdict was rendered and judgment was entered, that 
the only service in the case was a return of the sheriff of 
DeKalb county, as follows: “Served the defendant by 
leaving a copy of this writ and process in the hands of H. 
V. Bayne at the former residence of defendant in DeKalb 
county, this August 31, 1878.” 

(2.) Because defendant has never had his day in court, 
was never served, did not acknowledge service or author- 
ize an acknowledgement of service, and did not appear 
and plead, or authorize an appearance or pleading in the 
suit, the foundation of the said fi. fa. 

(3.) Because said court had no jurisdiction in said case, 
defendant being at the time suit was brought a resident 
of the county of Taylor in said state. 

To this affidavit: of illegality the plaintiff filed a trav- 
erse. By consent the case was passed upon by the pre- 
siding judge, both as to the law and facts without a jury. 

Upon the hearin,, plaintiff in 7. fa. introduced the 
original record of the case from which the execution issued, 
from which it appeared that the defendant was sued as - 
of DeKalb county; on the declaration was this entry of 
service : 


“Served the defendant by leaving a copy of this writ and process 
in the hands of H. V. Bayne, at the former residence of defendant, in 
DeKalb county, this August 31, 1878. 

(Signed) Jas. HUNTER, Sheriff.” 


Verdict and judgment upon the same in favor of the 
plaintiff against the defendant for the principal debt and 
interest sued for, dated March 27th, 1879. 
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The bench docket showed the entry of the case as fol- 
lows: 
“L. J. Winn, F. M. Potts September Term, 1878. Com- 


plaint. Answer. March Term, 


VS. 
Alston & Calhoun, Edward Cox.) 1879. Verdict.” 


Patrick Calhoun testified that the law firm of Alston & 
Calhoun had been employed by Edward Cox to represent 
him in his business in Fulton and Dekalb counties; they 
had not been employed by defendant to represent him 
specially in the case of F. M. Potts; Cox had lived in 
Dekalb county, but at the time this suit was brought was 
residing in Taylor county. Some time before the term of 
the court to which the suit of F, M. Potts was brought, 
* he had met Mr. L. J. Winn, who said to him that he had 
claims of F. M. Potts and Paul Jones on -Edward Cox, 
which he must collect, and was intending to sue in De- 
kalb county. This fact witness mentioned to Cox, and 
they talked together about resisting the cases because of 
want of jurisdiction in the court, Cox having removed to 
Taylor county. At the appearance term of the case of 
Potts against Cox in the superior court, when called he re- 
sponded “ answer,” which was then entered on the bench 
docket by the presiding judge. At the time of this an- 
swer he intended only to take advantage of what he 
deemed was a defective service of the defendant, and did 
not intend to make answer to the merits of the case, and 
waive any exception he might make to the service or 
jurisdiction of the court. He had expected Cox to be up 
from Taylor county at this term of the court, and not 
coming, he made a motion in writing, on the next day 
after the calling of the case, explanatory of his appear- 
ance in the case, and to strike from the docket the said 
entry of “answer.” After the adjournment of the term 
he wrote the letter exhibited to him dated October 5th, 
1878, to defendant, and so far as he knows this was the 
first notice defendant had of the suit. 

v 67—34 : 
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On the week before the term of Dekalb court at which 
judgment was rendered against Cox, and afterthe killing 
of R. A. Alston, by Cox, witness wrote to Cox while the 
latter was confined in jail in Fulton county, informing him 
that he could no longer continue to represent him in his 
business. 

L. J. Winn, testified that he was present in the su- 
perior court at the September term, 1878, when the ap- 
pearance docket was called. The case of F. M. Potts vs. 
Edward Cox was sounded on the regular call of the appear- 
ance docket, to which Mr. Calhoun, of the law firm of Al- 
ston & Calhoun, responded “ answer,” and asked that the 
name of Alston & Calhoun be entered on the docket as 
attorneys for defendant. This call was had early in the ° 
term, probably on Tuesday of the first week of the court. 

Evidence by plaintiff in illegality: Edward Cox in an- 
swer to interrogatories sued out in the case, testified that 
he lived last in Dekalb county, the latter part of the 
year 1877, when he removed to Taylor county, and was 
residing there at the time of the bringing of suit by plain- 
tiff. He was not served in either of the cases; did not 
acknowledge service; did not appear and plead to the 
case, and did not authorize any one to appear and plead for 
him. First heard of the cases after they were brought ard 
before judgment, through Alston & Calhoun; told them 
to look after the cases; that he did not live in Dekalb 
county, and had not, and would not waive jurisdiction. 
Alston & Calhoun generally looked after his business in 
Dekalb county, but did not authorize them to waive or 
acknowledge service in these matters ; it was understood 
they were not to do so, as he lived in Taylor county. At 
the taking of his answers, he was in Fulton county jail; 
could not say that he had any home, and his family have 
moved back to Dekalb county after his troubles. Alston 
& Calhoun were generally employed by him, but only to 
represent him in these cases so far as to throw them out 
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of court by reason of his non-residence in Dekalb 
county. Received notice from P. Calhoun, before the judg- 
ment term of said cases, that he would no longer represent 
witness, and had withdrawn from the defense of the case; 
but he was never served, and did not consider that he was 
properly in court, never having been called to plead. 

Two letters from Alston & Calhoun to Cox, as stated 
in the testimony of Calhoun, were introduced in evi- 
dence; also the explanatory motion stated in his testi- 
mony. The court dismissed the affidavit of illegality, and 
defendant excepted. 


CANDLER & THOMSON, for plaintiff in error. 
L. J. WINN, for defendant. 


JACKSON, Chief Justice. 


The legal question made in this record is whether the 


answer by counsel and marking their names to the bench 
docket is equivalent to appearance and pleading, so as to 
give jurisdiction to the court of a county where the de- 
fendant does not reside, and when the only service 
upon him is that of leaving a copy of the declaration at 
his late residence, and placing it there in the hands of a 
man who is not even his agent, and when the counsel 
were not even specially employed to defend the case on 
the merits, but only to plead to the jurisdiction or throw 
it out, and where his counsel abandoned his case when he 
was in jail, notifying him only a week before trial, and 
-he charged with murder. 

The judge of the superior court, as judge and jury, held 
that these facts admitted jurisdiction. We cannot concur 
that such is either law. or justice. 

The controlling legal question is this: will the entry of 
“answer” on the bench docket, and the marking the names 
of counsel for defendant there, be such evidence of ap- 
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pearance and pleading to the merits as to amount to a 
waiver of service and admission of jurisdiction as con- 
templated in sections 3335 and 3461 of the Code? 

It is true that by the 3458th section of the Code, it is 
enacted that “ the general issue is a denial of the allega- 
gations in plaintiff's declaration, and shall be considered 
as filed in all cases which are answered to at the first 
term ;” and it is true also, that this court has held that to 
the plea so presumed to be filed any amendment may be 
added by thedefendant. But the question of jurisdiction 
is quite a different matter, and this court while not decid- 
ing the point, because it was unnecessary in the case, has 
intimated very strongly that it is not such appearance and 
pleading as will work a waiver of process and service. 
58 Ga., 417. This court in that case uses this language : 
“It is true the judge had entered answer on the docket, 
and the Code declares in section 3458, that the general 
issue shall be considered as filed in all cases which are 
answered to at the first term. We hardly think this im- 
plied pleading is the sort contemplated in section 3335, as 
working waiver of process and service. We incline to 
the opinion that this section has in view something put 
on file, signed by defendants or their counsel, and des- 
tined to become of record with the other proceedings in 
the cause—something as full and formal as an ordinary 
acknowledgment of service.” 

In that case the sheriff was the principal debtor and 
process was directed to him, and he served all the defend- 
ants, two sureties and himself. The court held the pro- 
cess void and the service no service, and allowed the sure-. 
ties to make the point at the second term. All lived in 
the county, and the court had jurisdiction of subject mat- 
ter and of persons, and process and, service were attacked. 
More should be required in matter of jurisdiction where 
defendant lived out of the county and the court had no 
jurisdiction of him at all. No process of that court could 
reach him; no service could bind him. Yet he was held 
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to be bound because counsel had their names marked for 
him, and the judge put answer on the bench docket. 

Moreover, on the very next day the counsel moved to 
retract whatever significance might be attached to the act 
of having their names marked, and put that motion in 
writing and of file. It stated that the answer was made 
not to plead to the merits but tothe jurisdiction, because 
their client lived in another.county. Further, it appeared 
from the record itself that there was no legal service. 
The sheriff ’s entry was that he served defendant by plac- 
ing a copy “in the hands of H. V. Bayne at the former 
residence of defendant in Dekalb county.” 

Section 3461 of the Code declares: “If a defendant ap- 
pear and plead to the merits, without pleading to the 
jurisdiction, and without excepting thereto, he thereby 
admits the jurisdiction of the court.” Section 3462 pro- 
vides that where “a want of jurisdiction appears on the 
face of the proceedings, it may be taken advantage of by 
motion.” 

In this case the want of legal service, by the fact that 
the late residence of defendant had been in Dekalb and 
a stranger had been served with the copy of writ and pro- 
cess, appeared on the face of the proceedings ; and when 
it appeared, and the attention of the court was called to 
it, the case ought to have gone out.at once. There was 
no need to withdrawthe entry. A plea to the jurisdiction 
could have been filed at any time during the term, not- 
withstanding the answer, and the motion to dismiss could 
have been made during the term, where the defect, as in 
this case, appeared on the writ. 

Nav, in the case in the 58th Gz., it was allowed to be made 
at the second term. The fact is, whenever a court sees 
that it has no jurisdiction, it should wash its hands of the 
case, unless some act has been done to waive it. The 
motion to withdraw, though a singular mode of proceed- 
ing, amounted to an exception to the jurisdiction, and 
even if twenty pleas to the merits, all of record, had been 
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filed at the first term, they would not have waived jur's- 
diction, if at the same term and time the jurisdiction had 
been excepted to. The language of section 3461 is, that 
“if a defendant appear and plead to the merits without 
pleading to the jurisdiction and without excepting thereto, 
he thereby admits the jurisdiction.” See, he must not 
only plead to the merits, but decline to plead to the juris- 
diction, and fail to except to it. But in this case, he did, 
by his counsel, except in writing, virtually by the motion 
to withdraw or explain his answer, and continued so to 
do by the paper remaining of record before the eyes of 
court, though his counsel abandoned him, up to and at 
the time of the judgment. 

We forbear to say more, except to add that he was 
abandoned because one of his counsel had been slain by 
him, and the other would not longer defend the slayer of 
his partner. Of this he was informed the week before 
trial term, and he in jail charged with the murder! Who 
could be expected to attend to sucha case under such cir- 
cumstances, and on notice so short, and employ other 
counsel ? 

Judgment reversed. | 

Cited for plaintiff in error: Code, §§3461, 3594, 3335 
3458; 56 Ga., 51; 58 10., 412. 

For defendant : Code, §$§$3458, 3335, 3753; 33 Ga., 243; 
36 Jb., 108. 


JOHNSTON, trustee, vs. NEAL. 


1. A prescriptive title, by virtue of adverse possession under color of 
title for seven years will prevail against the lien of a judgment 
against the vendor of such claimant rendered before the prescrip- 
tion began, but with no levy on the property until after the pre- 
scriptive title had ripened. 

(a.) The f. fa. was issued in 1857; one of the defendants in 7. fa. 
conveyed certain land in 1859, which has been held adversely ever 
since by the vendee and those claiming under him; the levy was 
made in 1868 : 
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Held, that the Code substituted title by prescription for the statute of 
limitations as to realty ; and therefore in computing the time within 
which prescription ripened, it ran from the conveyance and taking 
possession until the statute of limitations was suspended, Novem- 
ber 30th, 1861 ; it then ceased to run until the adoption of the Code, 
when it began to run again in the form of prescription. 

. Where a 7. fa. was lying idle, and a dona fide purchaser bought land 
from the defendant and held actual adverse possession, although a 
levy may have been made after this possession began, it did not 
stop the running of the purchaser’s prescription until some notice 
thereof to him. 

. Proof that a purchaser bought for value from a defendant in f. fa. 
raises a presumption of good faith, and if it is desired to rebut this 
presumption by proof of actual notice of the judgment, the onus of 
proving such fact is on him who asserts it. 


Prescription. Statute of Limitations. Judgments. 
Liens. Vendor and Purchaser. Before Judge FLEMING. 
Dougherty Superior Court. April Term, 1881. 


Reported in the decision. 


D. A. VASON, for plaintiff in error. 


L. P. D. WARREN; G. J. WRIGHT, for defendant. 


SPEER, Justice. 


This was a claim case in which a verdict was returned 
finding the property subject. A motion for new trial was 
made, which was overruled, and plaintiff in error excepted. 
The 7. fa. levied was in favor of John Neal, transferee, vs. 
James H. Hill, Paul E. Tarver and Edwin T. Jones, part- 
ners using the firm name of James H. Hill & Company, 
and wasissued on the 27th December, 1857, for the sum of 
$6,913.64, with interest and. cost. The 7. fa. was levied 
on the north half of city lots in the city of Albany, No. 
26, on Jackson street and No. 28 on Residence street, as 
the property of -E. T. Jones. To this levy plaintiff in © 
error interposed a claim. The levy was made Ist Decem- 
ber, 1868, the claim interposed on 17th January, 1881. 
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Plaintiff in fi. fa. introduced in evidence his fi. fa., and 
proved that one of the defendants in f. fa., E. T. Jones, 
was in possession of the premises levied on in 1858 or 
1859, after the date of the judgment, and closed. 

Claimant introduced in evidence a deed from E. T. Jones 
to E. Tompkins for the premises in dispute, dated Ist 
October, 1859, and also a deed from Tompkins to J. A. 
Hill, and from Hill to claimant ; also a release from John 
Neal, plaintiff, to C. P. Hartwell, releasing over one-third 
of the Freddie Tarver place, also the Hartwell plantation 
which was levied on by this 7. fa. The Hartwell place 
contained 1,260 acres, the Freddie Tarver place 2,000 acres 
The claimant proved Neal had been paid the money for 
the release on the Hartwell place; would sell for cash at 
two or three dollars per acre. The third interest in the 
Tarver place would sell for $1.00 per acre; other testi 
mony valued it at $5.00 per acre. There was testimony 
that Tompkins and his tenants and claimant and his ten. 
ants occupied the premises in dispute continuously from 
date of sale by Jones to the time of this levy. 

In the motion for new trial the plaintiff in error insists 
that the verdict was contrary to law and evidence, and 
that the court refused to charge the jury the following 
written requests made by counsel for claimant: 

(1.) “If the proof shows that Tompkins and his tenants, 
including claimants, had continuous possession of this 
property under a written deed from Jones from Ist Octo- 
ber, 1859, and such possession was dona fide, continuous 
and notorious up to the time of this levy, 1st December, 
1868, then I charge you the claimant had a good prescrip- 
tive right. This is the true rule of law upon this subject 
since the adoption of the Code ist January, 1863; the 
possession of claimant, if as above stated up to the levy, 
is good as adverse possession, because the statute of limi- 
tations, as to real estate, was changed by the Code, and 
title by prescription was adopted in lieu thereof. Hence 
prescriptive title was not affected by the act suspending 
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the statute of limitations. But previous tothe Code of 
Ist January, 1863, the statute of limitations as to real 
estate was suspended, and hence you deduct from the ad- 
verse possession, as appears of proof, the time from the 
14th December, 1860, to Ist January, 1863, and if it leaves 
over seven years possession by claimant, then you should 
find the property not subject.” 

(2.) “ If the proof does not show that the claimant had 
notice of this levy until his claim was made, then I charge 
you tnat the prescriptive right continued to run until 
such notice of the levy was proved, or the interposition 
of this claim. If such was the proof, then you should 
find the property not subject.” 

(3.) “If the proof shows that Tompkins purchased from 
Jones in October, 1859, and that the Hartwell plantation 
and one-third of the Freddie Tarver place was the prop- 
erty of Paul Tarver, one of the defendants, and that of 
his executors after his death, and that this was after .859, 
then the claimant had the right to have these two plan- 
tations sold under said Neal 7. fa., and if the proof shows 

_that John Neal, for a valuable consideration, released 
these two plantations from his judgment, then I charge 
you this property cannot be subjected, but such release 
operates in law to discharge this property.”’ 

1. One of the main questions involved in this cause, 
and on which the court below ruled adversely to the plain- 
tiff in error, was whether a title by prescription would 
prevail against the lien of a judgment ina claim case. 
The first written request to charge made by claimant’s 
counsel refused by the court, affirms this principle. 

The statute declares “ that adverse possession of land 
under written evidence of title for seven years shall give 
a title by prescription. The exception is that if such 
written title be forged or fraudulent, and notice thereof 
be brought home to the claimant before or at the time of 
the commencement of his possession, no prescription can 
be based thereon.” Code, $2683. 
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In the case of Jones vs. Bivins, 56 Ga., 538, this court 
announced the rule that the exceptions specified in the 
Code by which a prescriptive title will be defeated are ex- 
hausted and wil! not be enlarged by construction.” So 
also in the case of /anes, administrator, vs. Patterson, 62 
Ga., 527, where the vendee of land, holding a bond thereto 
with part of the purchase money paid, sold and conveyed 
the same by deed. and the vendor, before the sale obtained 
‘ judgment for the balance of the purchase money and 
levied the execution thereon, and a purchaser deriving 
title from the purchaser from the vendee, claimed the 
same and relied upon the four years’ statute to discharge 
the land from the lien of the judgment for the purchase 
money, he and those under whom he held having had pos- 
session for more than four years before any legal levy was 
made, it was held, that if the purchase was dona fide and for 
value, he was protected only to the extent of the interest 
in the land which the defendant in execution held under 
the bond for titles. But where, under like circumstances, 
the purchaser relied upon the adverse possession of him- 
self and those under whom he claimed for more than seven, 
years, as giving him title by prescription against the legal 
title held by the vendor as security for his purchase money, 
the ordinary statute of prescription would run in his favor, 
both before and after the deed from the vendor to the 
vendce, and after the lapse of seven years, the prescriptive 
title would be complete against the vendor's title, and 
would protect the land claimed under the title by pre- 
scription against a levy made after the seven years had ex- 
pired. This being the rule as recognized by this court, 
did the evidence in the case authorize the charge as: re- 
quested? The fi. fa. was issued 27th December, 1857, 
and was levied Ist December, 1868, on the premises as 
the property of Jones; Jones sold the property to a dona 
fide purchaser for value under whom claimant holds, on 
ist October, 1859. In 39 Ga., :386, this court held the 
statute of limitation was suspended from 30th November, 
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1861, until 21st July, 1868. The statute ran against this 
fi. fa. up to 30th November, 1861, making, counting from 
its date, three years éleven months and three days. From 
that time the statute was suspended, but on the Ist of 
January, 1863, (the adoption of the Code) the title by 
prescription began to run in favor of claimant and this ran 
till the levy was made, making five years and eleven 
months, which, when added to the period it had already 
run before 30th November, 1861, makes a prescription of 
over seven years in time. We think. therefore, the claim- 
ant was entitled to the charge on his title by prescription 
and which the court refused. 

2. But the court further refused to give in charge the 
second request in writing made on the part of claimant: 
“ That if the proof does not show claimant had notice of 
this levy until his claim was made, then the prescriptive 
right continued to run until such notice of the levy was 
proved or the interposition of this claim, and if such was 
the proof, then you should find the property not subject.” 
Was the refusal of this charge error? From an inspec- 
tion of this record, it appears this 7. fa. was levied on 
1st December, 1868, nearly eleven years after it issued, 
and we look in vain for any evidence in the record show- 
ing that claimant had notice of it till he interposed this 
claim on 17th January, 1881. Nor is there any evidence 
that notice was given to anyone. A period of over 
twelve years this levy seems to have been inactive and 
lying dormant. In 55 Ga., 399, this court held, “ although 
land sold by a defendant in fi. fa. toa bona fide purchaser 
for value, be levied on before the purchaser held it four 
years, and while it is subject to the judgment lien, yet if 
p:aintiff neglect for the further term of four years to en- 
force the levy when no obstruction is in the way of its 
enforcement, and during such four years the land be in 
possession of another dona fide purchaser for value, who 
holds under the first, it will be discharged from the lien ; 
the case is within the letter of the Code, $3583, and with- 
in the spirit of the statute as it stood prior to the adop- 
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tion of the Code.” See also the same principle announced 
in 56 Ga., 595. This rule of law was invoked upon the 
part of the claimant in the second written request as set 
forth above, and we think its refusal was error. 

3. A majority of this court has held that a purchase 
cannot be dona fide (within the meaning of the statute) if 
the purchaser had actual notice of the judgment, and in 
such a case the statute will not protect him, and counsel 
for plaintiff in error insists that the claimant must show 
that the purchaser had no actual notice. Mon constat. 
The law requires “actual notice to affect one who buys 
for value, and the duty is devolved upon him who asserts it 
toproveit. If the plaintiff’s purpose is to show the pur- 
chase was not dona fide because the claimant had actual 
notice, on him the law casts the burthen. The claimant 
may rest securely upon the presumption of good faith 
where he is a purchaser for value, that the law raises in 
his favor, until it is overcome by showing actual notice of 
the judgment at the time of, or before, the purchase on the 
part of the vendee. 

Inasmuch as there was error, in our judgment, in the 
court refusing these requests, we are constrained to re- 
verse the judgment of the court below and order a new 
trial, deeming it unnecessary to discuss the other ques- 
tions made in this record. 

Let the judgment below be reversed. 


JUCHTER vs. BOEHM, BENDHEIM & COMPANY. 


. If a mortgage creditor contracts with his debtor not to enforce his 
mortgage within a given time, but subsequently does so, and levies 
on the property of the debtor, the latter has a right to sue for the 
actual injury occasioned him thereby, without alleging malice or 
want of probable cause. 

. A right of action exists in all cases of malicious abuse of legal pro- 
cess, or its use without probable cause. In such cases punitive 
damages may be added to the actual damage sustained. 

. If a creditor who has contracted not to enforee his claim within a 
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stated time nevertheless does so, and causes the property of the 
debtor to be seized and held under process based on such enforce- 
ment, he may be sued by the debtor for the damages resulting 
from such seizure and detention of his property. 

.) Although one may have the right to enter’on the land of another 
for a lawful purpose, yet if he exceed his authority, he is liable for 
consequential damages arising therefrom in an action of trespass 

_ guare clausum fregit. 

. The evidence in this case made a Jrima facie case, and should have 
been submitted to the jury. 

. In an action for damages for the wrongful seizure and sale 
under color of legal proceedings of a tradesman’s stock, while pro- 
fits which he was making may not be recovered as such, yet their 
amount may be proved and considered by the jury as a fact in esti- 
mating the magnitude of the injury done. 

. Generally counsel fees do not form a part of the damages recover- 
able in actions for tort, but if the defendant has acted in bad faith 
or been stubbornly litigious, or has caused the plaintiff unnecessary 
trouble and expense, they may be allowed by the jury, and may be 
proved for that purpose. 


Damages. Actions. Levy andSale. Contracts. Be- 
fore Judge FLEMING. Chatham Superior Court. Decem- 
ber Term, 1880. 


Reported in the decision. 
R. R. RICHARDS, for plaintiff in error. 


TOMPKINS & DENMARK; CHISHOLM & sRWIN ; J.J. 
ABRAMS, for defendants. 


CRAWFORD, Justice. 


On the 21st day of February, 1877, Henry Juchter 
gave to Boehm, Bendheim & Co. four promissory 
notes for $250.00 each, due at three, six, nine and 
twelve months, secured by mortgage on his stock of goods. 
A paper bearing date February 23d, 1877, was signed by 
Boehm, Bendheim & Co., stating that if Juchter could 
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not meet his first note they would renew it for a year, 
provided the other three notes were met at maturity. 

On the 19th day of January, 1878, Boehm, Bendheim 
& Co., foreclosed their mortgage for the first note, which, 
as alleged, was over-due, and for the last, which was to 
become due, with a prayer that enough of the surplus 
proceeds be preserved for the payment of the latter when 
due; and upor said foreclosure a fi. fa. was issued and a 
levy made upon the goods mortgaged, on the 23d day of 
January, 1878. 

To this 7. fa. Juchter filed two affidavits, one of illegal- 
ity, the other alleging that from his poverty he was 
unable to give security to replevy the property. The 
affidavit of illegality was returned to the proper court, 
and the other was the basis of a petition by plaintiffs in 
fi. fa. to the judge for an order to sell the property, 
which was granted, and upon giving ten days’ notice it 
was sold. 

On the same day of the levy of the mortgage f. /a., 
Boehm, Bendheim & Co. sued out an attachment against 
Juchter for the sum of $67.10, due by open account, upon 
the ground that he was about to remove beyond the 
' limits of Chatham county. Upon a levy being made, 
Juchter filed an affidavit traversing the ground upon 
which the attachment was issued, and when the same 
- was heard by the court, it was sustained, and the attach- 
ment was dismissed. 

Upon the trial of the issues formed by the affidavit of 
illegality to the foreclosure of the mortgage, verdict and 
judgment were rendered in favor of Juchter, and upon 
appeal, affirmed by this court. 

These cases being thus disposed of, Juchter brought 
this suit against Boehm, Bendheim & Co. for the damages 
sustained by reason of the matters aforesaid. He sets 
forth the grievances complained of in five different counts. 

The first is for the damages sustained by reason of the 
wrongful foreclosure of the mortgage before the debt was 
due. 
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The second is for the same cause of action, alleging 
malice and want of probable cause. 

The third is for suing out the attachment with malice 
and without probable cause. 

The fourth for the levy of the common law execution, 
founded on the attachment suit, alleging malice and want 
of probable cause. 

The fifth for breaking and entering plaintiff’s close 
without lawful warrant or authority, when the mortgage 
fi. fa. was levied January tgth, 1878. 

To this suit the defendants filed the plea of not guilty. 
Upon the issues thus made the parties proceeded to trial, 
and after the evidence for the plaintiff had been sub. 
mitted, counsel for. defendants moved a non-suit, which, 
after argument had, was granted by the court, and the 
plaintiff excepted. 

During the progress of the trial two other exceptions 
were taken to the ruling of the court, which are also made 
by this record and. demand our consideration : 

(1.) Counsel for the plaintiff offered to prove the value of 
the good will of the business carried on when he was 
closed up, by showing the value of the plaintiff’s stock in 
‘trade, with the stand and good will to any purchaser 
thereof, which the court refused, and the plaintiff ex- 
cepted. ; 

(2.) He further offered to prove the attorney’s fees paid 
by him, or incurred by him and stated in his declaration, 
which the court also refused, and plaintiff again excepted. 

Whether the non-suit was properly granted, depends 
upon the plaintiff's right to recover under the several 
counts in his declaration, when considered in connection 
with the evidence, provided the jury should have believed. 
it to have been true. 

It is insisted by counsel for plaintiff in error that he 
has a good cause of action in each count of the declara- 
tion, and that if the evidence support either, then the 
non-suit was error. . 
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On the other hand, it is insisted that the entire case is 
founded upon the alleged wrongful use of legal process, 
and that no recovery can be had in such cases, without 
proof of malice and want of probable cause, both concur- 
ring. 

1. This brings us to consider whether the first count, 
which contains no allegation of malice or want of probable 
cause, alleging damage only from the wrongful foreclosure 
of the mortgage before the debt was due, gives, if true, 
the plaintiff a right of action. 

It will be seen, upon an examination, that the authori- 
ties recognize a distinction between cases brought to re- 
cover damages for the malicious abuse, or use of legal 
process without probable cause, and the mere abuse of 
legal process constituting the party simply a trespasser 
hy such illegal use. In the latter, the gravamen of the 
action is the fraud, the abuse; in the former, the malice 
and the want of probable cause. 1 Am. Leading Cases, 
5th ed., m. p. 224, and authorities cited; 76 N. Y.R., 259; 
Dicey on Parties to Actions, m. p. 24; Chitty on PI., vol. 
I, 128; 11 Wend., 301. 

If a plaintiff in 7. fa. contracts with the defendant not 
to enforce his judgment within a given time, and he levies 
it, the defendant has his action for trespass, and neither 
malice nor want of probable cause enter into the right of 
the defendant in fi. fa. to entitle him to recover. 4 Ga., 
185. In the case of Patterson vs. Phinisy & Co., 51 Ga., 
33, the defendants were sued for the wrongful injury done 
to the plaintiff for having levied an execution on his 
property without authority of law, and the acticn was 
sustained, though no malice or probable cause was alleged. 

The same principle was recognized in .53 Ga., 561. and 
in 60 /6., 519. 

2. That the right exists to sue in all cases of the mali- 
cious abuse, or use of legal process without probable 
cause, is universally recognized, and needs no citation of 
authority. The right to recover damages exists equally 
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in both classes of cases; but vindictive or punitive dam- 
ages are only allowed where the act of the defendant was 
influenced by malicious motives and without probable 
cause. 

The second, third and Paar counts of the plaintiff are 
based upon the malice of the defendants and the want of 
probable cause. 

3. The fifth is for the breaking and entering upon the 
close of the plaintiff and unlawfully holding the possession 
thereof against the will and consent of the plaintiff for 
the space of ten days. It is insisted by the defendants 
that having been entered under legal process, it gave no 
right of action, except it was done maliciously and with- 
out probable cause. And if that be not so, then the evi- 
dence shows it to be in trespass and not in case. 

The same legal rules we hold applicable to this as to 
the first count; and as to the second objection, it does not 
appear to us to be well taken. For although one may 
have a right to enter upon the land of another for a law- 
ful purpose, yet if he exceed his authority, he is liable for 
consequential damages arising therefrom in an action of 
trespass guare clausum fregit. Moak’s Underhill on Torts, 
p. 160; 36 Penn. St. R., 313; 13 Maine, 115; 20 Ala., 412. 

4. The counts in plaintiff's declaration being such as to 
entitle him to a recovery if supported by proof, it becomes 
necessary to consider next whether there was sufficient 
evidence to have carried the case to the jury, a prima facte 
case being all that was necessary. 

The following evidence was submitted: The record of 
the entire proceedings in the case of the foreclosure of 
the mortgage, from the affidavit by Boehm to the judg- 
ment of affirmance by this court as entered on the min- 
utes of the court below; an inventory of the goods on 
hand at the time of the levy, with their value amounting 
to some $1,250.00, together with the sum for which they 
they sold, $250.00; the entire business situation of the 
plaintiff, including a ten years’ lease on the store- house ; 

v 67—35 
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an angry interview between Boehm, one of the firm of the 
defendants, with the plaintiff and his brother on the day 
upon which the mortgage was foreclosed, and ending with 
a threat that he would make the plaintiff regret before 
night that he had not complied with his wishes; testi- 
mony showing an agreement to give time on the first note 
upon which the mortgage was made to a period beyond 
the time when the same was foreclosed ; the proceedings 
under the attachment, the common law judgment, with 
the levy and possession of plaintiff's store and furniture, 
and the length of time they were held. 

While it is not pretended that the foregoing covers any 
great part of the testimony, yet without reference more 
particularly thereto, we think that the judge.should have 
submitted the case to the jury. The more especially so, 
as questions of malice and probable cause are always 
questions for the jury under the direction of the court. 

5. Another question made by this record is as to the 
refusal of the judge to allow plaintiffs to prove the value 
of the good-will of the business, either directly or by 
showing the value of the stock in trade with the stand, 
etc. Damage to businesss, and loss of profits which a 
tradesman was making when his entire stock was seized, 
may be proved and considered in estimating the damages 
which he has sustained, if it appear that they were illegally 
seized. “Although the profits, as such, would not be re- 
coverable, yet their amount, as a fact, may be considered 
in estimating the magnitude of the alleged outrage by 
defendant.” 56 Ga., 188. 

6. Upon the right to introduce proof of counsel fees as 
being a part of the expenses of the litigation, that they 
may be considered as reasonable ground for increasing the 
damages, our Code, §2942, lays down the rule that they 
are not generally allowed, but if the defendant has acted 
in bad faith, or been stubbornly litigious, or has caused 
the plaintiff unnecessary trouble and expense, then the 
jury may allow them. 

Judgment reversed. 
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. If N. furnished money to P. to conduct business, and the latter was 
to let him have goods at cost prices, and nothing was said as to in- 
terest or profits and losses, this would amount to a loan, and would 
not constitute N. and P. partners. 

. If P. represented to S. that he was a partner of N., and S. told N. of 
such representations, and the latter acquiesced in them by silence or 
otherwise, N. would be liable as a partner, and his liability would 
date from the making of such representations or the first credit. 
given thereunder. 


Partnership. Contracts. Before Judge STEWART. Tal 
bot Superior Court. March Term, 1881. 


Reported in the decision. 


BLANDFORD & GARRARD; J. H. MARTIN, for plaintiffs. 
in error. 


WILLIs & WILLIS; PEABODY & BRANNON, for defend- 
ants. 


SPEER, Justice. 


The plaintiffs in error brought their suit against defend- 
ants as partners, to recover the amounts alleged to be due 
on certain notes signed by W. O. Paschal as agent. The 
declaration alleges that the notes were made and delivered 
to plaintiffs by the defendants as partners under the part- 
nership name of W.O. Paschal, agent. To this suit 
Paschal made no defense, Neal filed pleas of general issue 
non est factum, and a special plea denying that he was at 
the time of giving said notes, or before or since, a part- 
ner of Paschal. Upon the issue thus made there was 
evidence introduced by both parties, and under this evi- 
dence and charge of the court the jury returned a verdict 
in favor of the defendant, Neal; whereupon plaintiffs. 
made their motion to set aside said verdict and for a new 
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trial on various grounds, which are set forth in the record ; 
which the court overruled, and plaintiffs excepted. 

(1.) The first ground of error complained of in this 
motion is the refusal of the court to charge the jury, 
as requested in writing by counsel for plaintiffs, as fol- 
lows: “ If you should believe that Paschal and Neal en- 
tered into an agreement whereby Neal was to furnish 
the money upon which to do business and Paschal was to 
<arry on the business and Neal to have his goods at cost, 
and nothing is said as to interest or profits and losses, 
then the law will constitute them partners.” 

(2.) Because the court refused to give the following 
charge to the jury, as requested by plaintiffs, to-wit: “If 
you should believe that Paschal represented to Slade 
that Neal was his partner, and upon the strength of such 
representations Slade & Etheridge furnished or loaned 
them money, (that is W. O. Paschal, agent,) and Slade 
& Etheridge made these representations known to Neal, 
and he made no denial of them or said nothing to 
put Slade & Etheridge upon notice that the represen- 
tations were not true, then Neal is liable and his liability 
relates back to the time when the representations were 
made, or the first money loaned upon the strength of 
them.” This request was given except the last lines 
commencing “ And his liability relates back,” etc., etc. 

(3.) Because the court erred in charging the jury as fol- 
lows: “ If you should believe that Neal furnished Paschal 
with money, and Paschal bought goods with it and was 
to sell Neal supplies at cost prices, and Neal expected in- 
terest and Paschal expected to pay interest, that would 
not make them partners.” 

(4.) Because the verdict of the jury was contrary to evi- 
dence. 

(5.) Because the verdict was decidedly against the 
weight of evidence. 

(6.) Because the verdict is without evidence to support 
it, and contrary to equity and the justice of the case. 
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(7.) Because the verdict is. contrary to law and the 
charge of the court. 

These grounds of alleged error make the questions we 
are called upon to review. 

1. Was there error in the court’s refusing to give in 
charge the written request of plaintiff as set forth in the 
first ground of the motion? A partnership may be 
created either by written or parol contract, or it may arise 
from a joint ownership, use and profits of undivided pro- 
perty, real or personal. Code, $1887. What constitutes a 
partnership as to third persons? A joint interest in the 
partnership property or a joint interest in the profits and 
losses of the business. Code, §18g0. 

We are not prepared to hold that the court erred in re- 
fusing to give the first request asked for by plaintiff ’s 
counsel,to-wit: “If Paschaland Neal entered intoan agree- 
ment whereby Neal was to furnish the money to do busi- 
ness and Paschal was to carry on the business, and Neal 
was to have his goods at cost, and nothing was said as to 
interest or profits or loss, then the law will constitute them 
partners.” If this was the contract between the parties, 
and nothing more, then the legal effect of such a contract 
would be a loan by Neal to Paschal of the amount ad- 
vanced, and the use of it to be compensated for by Pas- 
chal furnishing Neal goods at cost prices. Now if Neal 
had agreed to receive a portion of the net profits for 
the use of his money advanced, it would be a partner- 
ship as to third persons. But one who loans money to a 
firm or to another, and is to receive therefor a fixed inter- 
est, or his purchase of goods at cost prices, this would not 
constitute him a partner as to third persons, because there 
is no mutuality of profit with the firm and no general par- 
ticipation in its casual and indefinite profits. Story on 
Part., 66; Collyer on Part. 

“The true distinction,” says Mr. Story, “by which we are 
to distinguish cases of this kind from cases where there is 
a partnership as to third persons, is to ascertain whether 
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the one advancing money or property to the other 
(whose partner he is alleged to be) is to receive a share 
of the profits, as profits, as a compensation for his advance, 
that is, is his compensation for such advance casual, in- 
definite and dependent upon the accidents of trade, or is 
it certain and defined? in the former case it is a part- 
nership, in the latter it isa loan. Story on Part., 67; 
_8 Ga., 288-9. 

2. The second ground of error assigned is the court’s 
refusing to give in charge the whole of the second request 
asked by counsel for plaintiff in error. That is, “If Pas- 
chal represented to Slade that Neal was his partner, and 
on the strength of this representation, plaintiffs loaned 
them money, and if Slade told Neal of these representa- 
tions, and he made no denial of them, then Neal is liable ;” 
thus far the court charged, but the conclusion of the re- 
quest the court did not give, to-wit: “And his (Neal’s) 
liability relates back to the time when the representations 
were made, or the first money loaned on the strength of 
them.” There can be no question that the request asked 
for, and so far as given, is a correct rule of law. 

It cannot be doubted, if Paschal represented to Slade 
that Neal was his partner, and when Slade told Neal of 
this he made no denial of the fact, and money was ad- 
vanced by Slade upon the faith of this representation, 
that he (Neal) would be liable; but the court refused to 
charge when this liability began, and refused to charge 
that he was liable for money loaned on the strength of 
these representations. If Neal, by his silence, acquiesced 
in the representations made by Paschal! to Slade, he cer- 
tainly admitted their truth when they were made, and if 
this be so, his liability commenced then, if at all, and be- 
yond question his liability existed for the first money 
loaned on the strength of them. To charge that, on the 
hypothesis stated in the request, Neal was liable, and then 
to refuse to charge that he would be liable from the time 
of the representation or for the first money loaned on the 
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strength of them, is to refuse to apply the principle he 
recognized to the facts claimed to have been proved in 
the case. To charge an abstract principle of law is well 
enough, but when the request goes further and seeks a 
charge that applies that principle to the facts of the case, 
if the proof justifies its application, to refuse it is error, 
An abstract principle given may make but a slight impres- 
sion on a jury, but when it is applied hypothetically to the 
facts, it aids the jury to a correct result, and is one of the © 
most potent means in the hands of the court of having 
the law applicable to the facts fairly administered. To 
charge on the hypothesis stated in the request, that’ Neal 
was liable, and yet to refuse to charge, “ that his liability 
related back to the time when the representation was 
made, or for money advanced on the strength of them,” 
is to deny to plaintiffs in error the benefit of the princi- 
ple they had thus invoked. 

The remaining question is, was the verdict contrary to 
the evidence ? 

As the case, under our view of the law, must undergo 
another investigation, we forbear to express any opinion 
on this ground of alleged error set forth in the record. 

But we may add, one may not only be liable as a part- 
ner who makes himself so by contract, express or implied, 
or by an interest in the profits and losses, but he may be- 
come liable as such as to third persons, by holding him- 
self out to the world as such, even though they stipulate 
as between themselves not to be partners. For if a per- 
son suffer his name to be used in a business, or otherwise 
hold himself out as a partner, he is to be so considered, 
whatever may be the agreement between him and the 
other partner; in such case he will be equally responsible 
with the others. When Neal borrowed of plaintiffs the 
$1,500.00 for which he gave his own note, if subsequently 
on its maturity he had the same charged to the account 
of Paschal, agent, and plaintiffs so charged the same under 
the belief that he was a partner, and Neal was apprised of 
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that fact, then he would be responsible for the amount so 

charged, as a partner of Paschal, whatever might be the 

relation they bore to each other as between themselves. 

Under our view of the law and facts of this case and the 

refusal of the court to give the written charge as requested, 

we are of opinion a new trial should be granted. 
Let the judgment below be reversed. 


WHITE ef al. vs. ROWLAND and vice versa. 


1. A will bequeathed property to the executors of the testator, in trust 
for the sole and separate use of the testator’s daughter for life, “and 
from and after her death in trust for such child or children as she 
may leave, his, her or their assigns forever, but if my said daughter 
shall die leaving no children or child, then to my right heirs living 
at the time of her death :” 

Held, that such bequest created an executory devise, which vested on 
the death of the life usee in such of her children as survived her. 
A child who died before the life usee took nothing. 

. Grandchildren cannot take under a bequest to children unless there 
be something in the will to indicate such intention by the testator. 

. A paper to amount to color of title must purport to convey to the 
claimant thereunder or those with whom he is in privity. A will 
which leaves a devise to others than the claimant cannot be color 
of title to him. 

4. The action for mesne profits is a liberal and equitable one and will 
admit of equitable defenses. 

(a.) Where two parties each claimed an interest in land under a will, 

and with full knowledge of all the facts connected therewith, they 

collected and voluntarily divided the rents and profits, in a subse- 
quent action of ejectment by one against the other, he cannot re- 
cover such mesne profits. , 

5. It is a power incident to courts to appoint a guardian ad /item for 
infants who have causes pending before them, and in the absence of 
proof to the contrary, this court will presume the acceptance of such 
trusts, and that the court exercised a proper discretion in such ap- 
pointments. 

(a.) If an irregular or void appointment be made, it does not avoid the 
suit. Suits by an infant are not void, and though defective in want- 
ing a guardian or next friend, the defect is amendable befvre ver- 
dict and cured by verdict. 
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Wills. Legacies. Title. Prescription. Practice in 
Superior Court. Minors. Before Judge FLEMING. 
Chatham Superior Court. June Term, 1881. 


Reported in the decision. 


A. P. & S. B. ADAMS; CHISHOLM & ERWIN, for White 
et al. ; ' 


JOHN M. GUERRARD, contra. 


SPEER, Justice. 


This was a suit in ejectment brought to recover an un- 
divided one-third interest in premises situated in the city 
of Savannah, and known as the western one-fourth part of 
lot letter C Derby Ward, with a count for mesne profits. 
Both parties have filed bills of exceptions upon the 
grounds mentioned in their respective motions, as appears 
in the record. Among the lessors of the plaintiff were 
Edmund D. Pritchard and Paul Pritchard, who the writ 
averred were minors, and appeared by their next friend 
George B. Pritchard, and Augusta W. Barnard, who it 
was averred was a minor, and appeared by her next friend 
Wiliam M. Barnard. 

It appears that at the March term, 1880, of the court, 
Judge Fleming, upon plaintiff’s motion and over defend- 
ant’s objection, appointed George B. Pritchard as the next 
friend of Edmund D. and Paul Pritchard, and William 
Barnard as next friend of Augusta W. Barnard. To the- 
order making these appointments defendants filed their 
bill of exceptions pendente lite. 

The grounds of exception in this bill pendente [ete are: 

(1.) The application for these appointments was not 
made by the infants, they not being before the court seek- 
ing said appointment. 

(2.) Because the appointments were sought by persons 
assuming to be attorneys of said infants. 
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(3.) Because the persons appointed have not assented to 
act as such prochein amis. 

(4.) Because it did not appear that said eae for whom 
the persons were appointed as guardians ad “item, had 
not guardians appointed by the court of ordinary. 

To this suit defendant filed pleas of the general issue; 
title by prescription under color; statute of limitation as 
to the property, and mesne profits, and also the defense of 
voluntary payments as to the rents. 

The jury, under the evidence and charge of the court, 
returned a verdict in favor of the plaintiffs, except Wm. 
M. Barnard, Geo. W. Barnard and Annie M. Baker, for 
two-thirds of the property sued for and $145.24 as mesne 
profits. 

Both sides filed motions for a new trial. 

The plaintiffs moved upon the grounds: 

(1.) Because the court erred in charging the jury that 
plaintiffs could not recover rents voluntarily paid or al- 
lowed to be paid to defendant before suit. 

(2.) Because the court erred in charging that the plain- 
tiffs could not recover mesne profits received by defendant 
before the suit at bar. 

(3.) Because the verdict as to mesne profits is too small, 
contrary to evidence and to law. 

The defendant’s motion for new trial was based: 

(1.) Upon the exceptions filed pendente lite to the ruling 
and decisions of said court as appears in the record. 

(2.) Because the court charged the jury that the will of 
Solomon Shad was not written evidence of title, or color 
of title, for the defendant as to the premises sued for. 

(3.) Because the judge of said court, when the charge so 
requested was submitted in writing, refused to give the 
following pertinent legal charge in the language requested 
(except as specified in the fourth ground of this motion) ; 

(1st.) “By the terms of the ninth item of the will of Sol- 
omon Shad the children of Catherine E. Barnard took an 
estate of fee simple, which vested at the death of testator 
and passed to the heirs of said children.” 
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(2d.) “That the words, childfen and child, his, her and 
their heirs and assigns forever, are to be construed as 
meaning issue, anc, therefore, include grandchildren.” 

(3d.) “The testator did not intend that the property 
should accumulate in the hands of the children of Cathe- 
rine E. Barnard, who survived her, but intended to provide 
for her descendants, and at the death of Mrs. Catherine 
Rowland her portion passed to her children.” 

(4th.) “‘ The period of time ia which the statute of limi- 
tations will bar the rights of a plaintiff in ejectment is as 
to the land seven years and to the rents four years.” 

(5th.) “If plaintiff seeks to avoid the effects of the stat- 
ute of limitation the burden of proof is on him to show 
that he comes within some of the exceptions to it.” 

(6th.) “As it is admitted on both sides that plaintiffs and 
defendant both claim under the will of Solomon Shad, 
that will is, as to defendant, color of title, if the jury find 
that he held possession of the premises under it.” 

(7th.) “The question whether or not defendant held the 
premises in dispute adversely to plaintiff, is for the jury to 
decide.” 

(8th ) “It being proved that the minor, Augusta W. Bar- 
nard, has a guardian, appointed by the ordinary of Liberty 
county, the guardian ad tem appointed for her by this 
court cannot recover the interest claimed for her in the 
property.” 

(oth.) “If the jury find that the lessors of. plaintiff, by 
themselves, or their agents, paid tu defendant his propor- 
tion of the rents of the premises freely and voluntarily, 
with full knowledge of all the facts, and without misplaced 
confidence, and without art or deception, or fraudulent 
practice on the part of the defendant, the rents cannot be 
recovered from defendant.” 

(10th.) ““That as to the rents and profits so paid, the 
guardian of Augusta W. Barnard, having been appointed 
March 6th, 1875, and having, as such guardian, a right to 
demand said rents and profits; if the jury shall find that 
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the statute of limitation had run against said guardian, the 
ward is barred also.” 

(11th.) “ The legal title to the property being vested in 
trustees, who can sue for it, if they failed to do so within 
the time prescribed by law, so that their right of action 
is barred, the infant cestuts gue trust, who have only an 
equitable interest in the property, will be barred also.” 

(12th.\ “If the jury find that William R. Pritchard, N. C. 
Mills, George R. Pritchard and John C. Rowland, from 
time to time acted as trustees de facto of the parties in- 
terested in the premises, and as such collected and dis- 
tributed the rents among those who claimed them, the 
consequences of the acts of the several trustees de facto 
will be visited upon the cestuis gue trust.” 

(13th.) “Estoppels are not favored by the iaw and oper- 
ate only between the parties to them.” 

(14th.) “If there be any estoppel arising from deeds 
from Mrs. Baker, and George W. Barnard, and William M. 
Barnard to John C. Rowland, it does not operate to benefit 
any other person.” 

(15th.) “ William R. Pritchard, a child of Mrs. M. V. 
Pritchard, having died about a month before this suit was 
commenced, any rents which might have belonged to him 
cannot be recovered in this suit.” 

(4.) Because the judge of said court refused to give in 
charge tothe jury the Ist, 2d, 3d, 4th, 5th, 8th, roth, 11th, 
13th, 14th, 15th points or specific requests to charge con- 
tained in the said written requests to charge submitted to 
him. 

(5.) Because the judge charged the jury that under the 
will of Solomon Shad, the defendant was not entitled to 
the the premises sued for in said case, 

(6.) Because the verdict of the jury by which they found 
for the plaintiff a portion of the premises sued for is con- 
trary to law and evidence. 

All the grounds in both motions were approved, and 
being then overruled by the court, both movants excepted 
thereto and assign error. 
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Both parties in this suit claim the premises in dispute 
under the will of Solomon Shad, made in 1829, and with 
its after codicils proved in 1833. The ninth item of the 
will is in the following words, and the construction of 
which involves the respective title of each party litigant 
as set up by them: 

“ Ninth. I give, devise and bequeath unto my executors 
hereinafter named, and to the survivors and survivor of 
them, the remaining fourth part of all that, my said trust 
lot in Derby Ward, the said fourth being the western 
fourth of the said lot, on Whitaker street, with the appur- 
tenances; to have and to hold the said remaining fourth 
part of said lot, with the appurtenances, unto my execu- 
tors and the survivors or survivor of them, and the ex- 
ecutors and administrators of such survivor, in trust to 
and for the sole and separate use of my Gaughter, Cathe- 
rine E. Barnard, wife of Timothy Barnard, for and during 
the term of her natural life, not subject to her husband's 
debts or control, and from and after her death, in trust for 
such child or children as she may leave, his, her or their 
heirs and assigns forever, but if my said daughter, Cathe- 
rine, shall die leaving no children or child, then to my 
right heirs living at the time of her death.” 

It appears from the evidence that Catherine E. Bar- 
nard, the life tenant, died in September, 1861. Her chil- 
dren who were in life at the time of her death were Solo- 
mon S. Barnard and Mrs. Virginia Pritchard. Solomon 
S. died in February, 1875, leaving as his heirs his widow, 
Annie M. Barnard, and his children, Mrs. Mary C. Mal- 
lard (who died a few months ago), William M. Barnard, 
now about thirty-one years of age, George W. Barnard, 
about twenty-nine years of age, Annie W. Baker, twenty- 
six years of age, and Augusta Barnard, a minor, one of 
the plaintiffs. 

Mrs. Virginia Pritchard died July 8th, 1863, leaving 
five children, Virginia B. (now Mrs. White), born 4th 
May, 1854; George B. Pritchard, born 2d November, 
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1857; William R. Pritchard, born 21st June, 1856; 
Edmund D., born 13th September, 1859; and Paul 
F., born 7th August, 1861. Catherine E. Barnard, 
the life tenant under the will, had also a daughter who 
married the defendant, John C. Rowland, and who died 
in 1857, leaving one child who died, about nine years old, 
in 1865. It is as the heir-at-law of his wife and daughter 
the defendant claims. It will be noted that Mrs. Row- 
land, wife of defendant, died in 1857, several years pre- 
vious to the death of her mother, the life tenant, Cathe- 
rine E. Barnard. 

The admitted facts are that the life tenant, Catherine 
E. Barnard, died in September, 1861, leaving two children 
only surviving, to-wit, Solomon S. Barnard and Mrs. Vir- 
ginia B. Pritchard, under whom plaintiff's lessors claim. 
That Rowland’s wife, the other child, died before her 
mother, Catherine E., the life tenant, although leaving a 
child, Marian Rowland, who was the granddaughter of the 
life tenaut; and who survived the life tenant. 

It is further admitted that the suit was brought within 
twenty years from the death of the life tenant. It is con- 
tended by the plaintiffs below that Rowland’s wife never 
had any interest in the property devised in the ninth item 
of the will, because of her death before her mother, and 
therefore left none to her child, and that her taking at all 
was contingent upon her surviving her mother. The 
ninth item of the will set out above gives the property to 
the executors in trust for testator’s daughter, Catherine 
E. Barnard, fox life, ‘and from and after her death, in 
trust for such child or children as she may leave, his, her 
or their heirs and assigns forever; but if my said daugh- 
ter Catherine shall die, leaving no children or child, then 
to my right heirs living at the time of her death.” 

The question is, what was the testamentary scheme in- 
dicated by the testator in this item, as to the property de- 
vised ? 

1. 2. In construing wills it is the duty of acourt “to 
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search diligently for the intention of the testator, and give 
effect to the same as far as it may be consistent with the 
rules of law.” Code, §2456. It is, in fact, making a will 
for a man, to give to his words a meaning they did not 
have at the time they were written. 40 Ga., 577. 

Under the construction we give to this clause of the 
will, there will be no violation of any rule of law; nor is 
the intention, as thus construed, unreasonable or _un- 
natural. The will shows that among testator’s right 
heirs were his wife and two unmarried daughters and 
other children. His desire seems to have been that such 
of his right heirs as were living at the termination of the 
life estate should take the property, in the event that the 
life tenant left no children. This desire to keep the 
property, the fruit of his own toil, in his own family and 
to be-enjoyed by those of his own blood, is by no means 
unnatural or unusual. Note the words, “ for the sole and 
separate use of my daughter, Catherine E., for and during 
the term of her natural life , , and from and after her 
death, in trust for such child or children as she may 
leave.”’ It is tantamount to saying only to such children 
as she may leave, of course when she dies. The fact is, 
she left only two children, Solomon S. Barnard and Mrs. 
Pritchard. She did not leave Mrs. Rowland; Mrs. Row- 
land left her. The provision is for a definite failure of 
issue—“ if my daughter shal! die leaving no child or chil- 
dren, then to my right heirs living at my death.” The 
words “his, her ortheir heirs and assigns forever,” are doubt- 
less intended to show that the child or children who would 
chance, by surviving, to take under his will, should take a 
fee; if only one child should survive the life tenant, then 
it would be to his or her heirs, dependent upon the fact 
whether it was a male or female who survived ; if more 
than one, then it would be to their heirs, etc. 

We think this view of this construction sustained by 
this court in 58 Ga., 259, where “in a devise to testator’s 
son for life, and after his death to his lawful heirs or chil- 
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dren, and in the event of his leaving no such child or chil- 
dren the property to revert to the testator’s estate,” this 
court ruled that “the children left by the tenant for life 
were seized of the remainder in fee.” 

But it is insisted by the defendant in error that though 
Mrs. Rowland, the daughter of the life tenant, may have 
died before the life tenant, yet her daughter, Marian Row- 
land, survived the life tenant and stood in her mother’s 
place, and that the word “children” should be held to ex- 
tend to and embrace grandchildren in the event of the death 
or absence of children. In reply it may be said grand- 
children cannot take ina will under a bequest to children, 
unless there be something in the will to indicate and 
effectuate such intention by the testator. 25 Ga., 549. 

The ordinary, popular and legal sense of the word 
“children” embraces only the first generation of offspring, 
and for it to be extended further there must either be 
something in the context showing that a larger significa- 
tion was intended, or the person using it must know 
that there neither is nor can afterwards be any person to 
whom the term can be applied in its appropriate sense. 
30 Ga., 167; Ist Jarman on Wills, 52. Tested by these 
well settled rules we can see nothing in this will or its 
context that shows the testator intended to extend the 
word child or children to embrace grandchild or grand- 
children. 25 Ga., 549; 30 Ga., 167-8-9. 

Under this construction we are constrained to hold that 
under this will the children of the tenant for life took a 
contingent estate in remainder, an estate contingent 
on their surviving the life tenant, and as Mrs. Row- 
land died before the life tenant, neither she nor her 
daughter surviving took any interest under the terms of 
this devise. But on the death of the life tenant in 1861, 
the remainder heretofore contingent became vested in the 
other two surviving children of the life tenant, to-wit, 
Mr. Barnard and Mrs. Pritchard. In looking through the 
context of this will, we are strengthened in the correctness 
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of this construction. In the three preceding items, sixth, 
seventh and eighth, devising the other three parts of the 
same lot to the three other married daughters, the testa- 
tor has used identically the same language as in the 
ninth item. The words of this devise appearing thus so 
often in this paper, it would be remarkable if this will had 
omitted, unless designedly, in all of these cases provision 
for the representatives of deceased children. We cannot 
understand the omission to provide for the representa- 
tive of a deceased child, except upon the theory that he in- 
tended that the objects of his bounty, beyond the children 
that might survive his daughters, should be his right heirs. 
If the defendant below could not claim under his wife, 
neither could he claim under their child who survived the 
life tenant, because, as heretofore stated, under this will 
the words child or children do not include grand-child or 
grand-children. 17 Ga, 80. 

3. But has the defendant! a prescriptive title? He 
claims he has held peaceable, continuous and adverse 
possession more than seven years under color of title, and 
that this will bar plaintiff's recovery. The color of title 
relied upon is the ninth item of the will of testator. The 
will does not designate the takers after the life estate, but 
leaves them to be designated by a contingency, to-wit, 
such children as may survive the life tenant. Who the 
takers of this estate in contingency would be, could only 
be determined at the death of the life tenant and as to 
which, if any, of her children survived her. As Mrs. Row- 
land did not survive the life tenant, what title, either real 
or colorable, vested in her? None whatever. The title 
was in the executors until the life tenant’s death, and then 
the trust became executed, the contingent estate became 
vested and the survivors took. But under our construc- 
tion of this will no estate vested in her or her child, and 
how can it be.said it gave them color of title, since it nei- 
ther professed to pass title to them nor to any under 
whom they claim? 

v 67—36 
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Color of title is defined to be “a writing upon its face 
professing to pass title, but which does not do it either 
from want of title in the person making it, or from the 
defective conveyance” that is used. 9 Ga., 443. 

This will, so far from being written evidence as “color” 
for Rowland’s title, is written evidence against it, if we 
have properly construed the ninthitem. To claim a writ- 
ing as color of title, which shows by its terms a title 
against the claimant's right, which, so far from professing to 
pass title to the one in possession, passes title to one ad- 
verse to his possession, certainly would not aid a posses- 
sion of seven years and establish a prescriptive right. 
One’s possession cannot be helped by a paper (in legal 
presumption) which is continuously pronouncing such 
holding unlawful. Code, §§2679, 2682-83; 25 Ga., 181; 
63 Jb., 306. 

Holding as we do in the construction of this will.that 
neither Mrs. Rowland nor her daughter, nor the surviving 
husband and father, took any interest under it, of course 
it cannot be held to be even “color of title,” to aid their 
possession and ripen it into a prescription. 32 Ga., 154. 

4. One of the grounds of error complained of by the 
plaintiff below was the charge of the court on the subject 
of mesne profits. It is alleged that the court erred in charg- 
ing the jury “that plaintiff could not recover rents vol- 
untarily paid, or allowed to be paid, to defendant before 
suit,” and in charging “plaintiff could not recover any 
mesne profits received by defendant before the suit at bar.” 

“The action for mesne profits is a liberal and equitable 
action, and will allow of any kind of an equitable defense.” 
2 Johns. Cases, 438. Inthe case of Andrews vs. Hancock, 
1 Brod. and Bing., 37, which was a rent case, the court 
held that where a voluntary payment was made, with full 
knowledge of the facts, the money could not be recovered. 

The general principle underlying this question is stated 
in section 3121 of the Code: “ Mere ignorance of the law 
on the part of the party himself, where the facts are all 
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known and there is no misplaced confidence, and no arti- 
fice or deception or fraudulent practice is used by the 
other party either to induce the mistake of law or prevent 
its correction,will not authorize the intervention of equity.” 
This principle was recognized in the case of Arnold & 
DuBose vs. Georgia Railroad Company, 50 Ga., 304, in which 
this court said: “If payment beyond the rate specified in 
the charter be made voluntarily by the shipper through 
mere ignorance of the law, or paid where the facts are 
all known, and there is no misplaced confidence, and no 
artifice or deception or fraudulent practice is used by the 
other party, an action will not lie to recover it back.” 

To allow the doctrine that ignorance of law is a ground 
of defense, would overturn the foundations of every sys- 
tem of jurisprudence. Bateman on Com. Law, 26. Judge 
Story says: “ As every man is presumed to know the law 
and to act upon the rights which it confers, when he knows. 
the facts, it is culpable negligence in him to do an act, or 
set up a contract, and then set up his ignorance as a de- 
fense.” 1 Story Equity, 149; 12 East., 38; 2 /0., 469; 
5 Taunton, 144; 8 Wheat., 215. Under this weight of au- 
‘thority and many others, it may be well said as was said 
by the judges pronouncing the opinion of the supreme 
court of New York, in Clark vs. Dutcher, 9g Cowen, 681: 
“ Although there are a few dicta of eminent judges to the 
contrary, I consider the current and weight of authorities 
as clearly establishing the position that when money is 
paid with a full knowledge of all the facts and circum- 
stances upon which it is demanded, or with the means of 
such knowledge, it cannot be recovered back upon the 
ground that the party supposed he was bound in law to 
pay, when in truth he was not. He shall not be permitted 
to allege his ignorance of the law, and it shall be consid- 
ered a voluntary payment.” It appears from the record, 
and is admitted as true, that Rowland, the defendant be- 
low, was paid, received the rents of his proportion of this 
estate without fraud or imposition. That he, asa tenant 
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in common, claiming under the same devise, with their 
consent had possession of the premises with the plaintiff ’s 
lessors and with those under whom they claimed from. 
August, 1865, and in common and with their knowledge 
and consent, his proportion of the rents were paid to him 
by the common agent of all who were interested. To our 
minds the case, under the facts, is a voluntary payment to 
defendant with the knowledge and consent of the plain- 
tiff’s lessors and their privies, and the charge complained 
of was a correct submission of the law of the case to the 
jury as to the mesne profits recoverable. 

5. As to the objection made by defendant below to 
making Barnard and Pritchard prochein amis to repre- 
sent the minor plaintiffs in this suit: admitting it was 
irregular to appoint a guardian ad /item or prochein ami 
to represent an infant who had a duly appointed guardian, 
still, treating the appointment as void, the rule is “suits 
by an infant are not void, and though defective in wanting 
a guardian or next friend, the defect is amendable before 
verdict and cured by verdict. Code, §3263.,’ 

It is a power incident to courts to appoint a guardian 
ad litem for infants before the courts with causes pending, 
and in the absence of proof to the contrary, this court 
will presume the acceptance of such trusts by those ap- 
pointed, and that the court exercised a proper discretion 
in such appointment. For these assignments of technical 
error, if error at all, we are not inclined to reverse this 
judgment which we think is fully sustained, if not required, 
in favor of these plaintiffs below by both .the law and facts 
in the record. 

Let the judgment of the court below be affirmed. 13 
Ga., 467; 61 Jb., 85. 

Judgment affirmed. 
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1. Under the act of 1879 no officer is required to pay any money into 
the treasury of the county until all legal claims on such funds held 
and owned by those officers bringing them into court are allowed 
and paid. 

(@.) Justices and constables are not entitled to share with the solicitor 
general in the distribution of a fund arising from fines and forfeit- 
ures under special presentments of the grand jury. 

2. A former clerk is not one of the officers bringing money into court 
under subsequent presentments ; nor does it change the case that 
the same clerk was re-elected, and was serving another term when 
the fund was brought into court. 

3. In a contest over a fund arising from fines and forfeitures under 
special presentments of the grand jury, after paying the claims of 
the officers bringing the fund into court, orders of a former solicitor 
general for insolvent costs will take precedence of junior claims of 
a former clerk and of justices or constables not concerned in bring- 
ing the fund into court, it appeafing that there had been no negli- 
gence in pressing the claim. 


Costs. Officers. Practice in Superior Court. Before 
Judge SImMons. Bibb Superior Court. April Term, 1881. 


Reported in the decision. 


HILL & Harris; G. W. GusTIN, for plaintiffs in error. 


WHITTLE & WHITTLE; JOHN L. HaRDEMAN, for de-; 
fendants. 


CRAWFORD, Justice. 


Certain moneys having been collected from fines and 
forfeitures, under special presentments made by the grand 
jury of Bibb county, and being in the hands of J. L. 
Hardeman, Esq., solicitor general, a rule was filed against 
him to settle the priorities of the different contestants, 
and for the distribution thereof. The parties claiming the 
fund were certain justices of the peace of 5 i county ; 
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A. B. Ross, clerk, for insolvent costs due him before his 
present term of office began ; the administratrix of T. W. 
Montfort, a former solicitor general, and the clerk, sheriff, 
and solicitor general then in commission. 

The judge held that the officers bringing the money 
into court were entitled to the several amounts due them 
first, that the claim of the administratrix of solicitor 
general Montfort, upon his oldest order, was next in prior- 
ity, and that the claim of the clerk for costs due him prior 
to the beginning of his present term of office and the 
claims of the justices of the peace could not share in the 
distribution of the fund. 

To this judgment the justices and the clerk excepted. 

The rights of the parties are controlled by the act of 
October, 1879. Up to that time the money collected from 
these sources was, under the act of 1876, to be paid into 
the county treasury, and paid out under an order of the 
judge of the superior court to such officers as were enti- 
tled thereto for their insolvent costs. 

By the act of March 2d, 1874, justices and constables 
were put upon the same footing with the officers of the su- 
perior court who brought the money into court. Thus stood 
the law both as to the payment over of the money arising 
from fines and forfeitures in the county treasury, and its 
payment out, until the passage of the act of 1879; then 
it was amended by enacting that no officer should be re- 
quired to pay any money into the treasury of the county 
until all legal claims on such funds held and owned by 
those officers bringing it into court, including the costs of 
justices and constables in any particular case by which 
the funds were brought in, should be allowed and paid. 

The money for distribution in this case having arisen 
from special presentments made by the grand jury, ex- 
cludes the justices and constables from any participation 
therein, outside of any of the grounds upon which the 
judge ruled the question. 

The claim of the clerk for his insolvent costs for pre- 
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vious years, not within his present term of office, was 
likewise rejected, and preference given to the administra- 
trix of Montfort upon his oldest order. To determine 
whether that ruling was error, it is only necessary to en- 
quire whether a former clerk of the court could be con- 
sidered as one of those officers bringing the money into 
court. That it happened in this case that the individual 
person was the former clerk, does not change the rule of 
law specifying what officers shall be entitled ; its reference 
is to the officer not the man. 

The last question to be determined in this case is, was the 
claim of the administratrix of solicitor general Montfort 
next in priority. The judge held that it was, and we con- 
cur in that opinion. But it is said that it is a stale de- 
mand ; and in one sense it is, but not in such a legal sense 
as to deprive it of its legal effect. The testimony shows 
that it was filed in the court and pressed for payment by 
his attorneys from time to time, but there was not money 
enough to reach it upon any former distribution. It was 
further insisted that under the Code the clerk was entitled 
over the former solicitor general, and if not, to share pro 
rata with him. Though that might be so, which we do 
not decide, still the claim of Montfort was fixed by the 
law preceding the Code, and under. which his claim took 
precedence. 

Judgment affirmed. 


LARRABEE & COMPANY vs. LEWIS. 


1. A trade mark, to be protected from infringement, must designate 
the origin or ownership of the article to which it is applied. A mere 
general description by words in common use of a kind of article, 
or its nature and qualities, cannot of itself become a trade mark. 

(a.) “ Snowflake,” as applied to bread or crackers, is a mere descrip- 
tion of whiteness, lightness, and purity. 

(4.) An arbitrary word, not descriptive of the character or quality of 
the article to be sold, may be used to designate particular goods, 
and become a trade mark. 
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. In Georgia, to have a word or words claimed as a trade mark ~ 
protected by injunction from use by another, it should appear that 
the defendant's use of them was with intent to deceive or mislead 
the public. 


Equity. Trade Mark. Before Judge HILLYER. Ful- 
ton County. At Chambers. November 18th, 1881. 


Reported in the decision. 


LANIER & ANDERSON; HARRISON & PEEPLES, for 
plaintiffs in error. 


MyYNATT & HOWELL, for defendant. 


CRAWFORD, Justice. 


Larrabee & Company, manufacturers of crackers and 
biscuits, and using the word “snowflake” as their trade 
mark, filed a bill to enjoin T. S. Lewis from the use of the 
same in his business, upon the ground that the said com- 
plainants had been engaged for more than two years in 
their said manufacture, and had used, and still claimed 
the right to use exclusively, their said trade mark as against 

‘ all other persons whomsoever. And yet, notwithstanding 
their said right, the said defendant being also a manufac- 
turer of crackers and biscuits has unlawfully, and without 
their consent, used in the sale thereof their said trade 
mark of “ snowflake.” 

To this bill the defendant filed a demurrer upon the 
grounds: 

(1.) That the complainant had no right to appropriate 
the word “snowflake ”’ as a trade mark. 

(2.) That it was not alleged that the defendant had used 
the word “snowflake” “with intent to deceive or mislead 
the public.” 

This demurrer was sustained by the chancellor, and that 
judgment is complained of as error. 

1. The first question made is whether the word “snow- 
flake” can be used and appropriated as a trade mark. 
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A trade mark is defined to be the name, symbol, figure, 
letter, form, or device used by a manufacturer or merchant. 
to designate the goods he manufactures or sells, to distin- 
guish them from those manufactured or sold by another, 
to the end that they may be known in the market as his, 
and to secure such profits as result from a reputation for 
superior skill, industry or enterprise. Upton’s Law of 
Trade Marks, 99. The trade mark must designate and 
distinguish the owner’s production from the general man- 
ufacture of the same article, and cannot consist of a word 
belonging to the general public describing truly a known 
product. 53 How. (N. Y.) Pr. 453; S.C.6Am. L. T., 20. 

A mere general description by words in common use of 
a kind of article, or its nature and qualities, cannot of itself 
be the subject of a trade mark. 122 Mass., 139, 148. 

A trade mark which designates the true origin or 
ownership of the article manufactured or sold, will be pro- 
tected, but words which have no other relation to the 
origin or ownership of the goods than merely to indicate 
the name or quality, will not be protected. Nor will words 
be protected which all persons may use with equal truth 
as to the nature of a fact which they are used to signify, 
because all alike have the right to employ them for the 
same purpose. And so, too,a name merely descriptive of 
an article of trade, of its qualities, ingredients or charac- 
teristics, cannot be employed as a trade mark, and the ex- 
clusive use of it entitled to legal protection. 2 Sand. (N. 
Y.) 599; 7 N. Y. Leg. Obs., 301; 7 Phil. (Penn.) 253; 35 
Conn., 402; 13 Wall., 311; 1 Holmes, 185; S. C. 6 Am., 
L. T. 20; 58 N. Y. (Sick.) 223. 

That one may use an arbitrary word, when not descrip- 
tive of the character or quality of the article to be sold, 
seems to be settled by the rulings of various courts ; noted 
instances of which are “ Pride” as the trade mark for 
cigars, ‘‘ Charter Oak” for stoves, “Lone Jack” for to- 
bacco. These words not being in anywise descriptive of 
the character or quality of cigars, stoves or tobacco, they 
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have been protected. 82 N. Y. (Sick.) 522; 44 Mo., 168 ;- 
Cox’s Manual of Trade Mark Cases, No. 669. 

With these rules of law governing the question made 
by this record, can the word “ snowflake” be classed as one 
not descriptive of the character or quality of the articles 
under which they are to be sold? In its common and 
ordinary sense it is understood to be descriptive of white- 
ness, lightness and purity, words which of necessity be- 
long to the public—common alike toall. When applied, 
therefore, to crackers and biscuit, it affirms unquestiona- 
bly that they are white, light and pure. Whether used 
to describe the quality or style of this sort of merchandise 
or not, it does signify those facts which others by its use 
may express with equal truth, and therefore have an equal 
right to its use for that purpose. The Collins Co. vs. 
Cowen, 3 Kay & Johnson, 428. 

It is to be remembered that this word has no device or 
symbol whatsoever in connection with it,— ‘“‘ Larrabee’s 
Snowflake Biscuit,” the defendant’s label being ‘ Lewis’s 
Snowflake Biscuit.” If we are right therefore in our con- 
struction of the ordinary use and meaning of the word, 
then any one may make, label and sell “ snowflake” biscuit, 
that is, such as are white, light and pure. 

2. The second ground of the demurrer was that there 
was no allegation in the bill that the defendant had used 
the word snowflake “ with the intent to deceive or mislead 
the public.” 

Without reference to what may have been ruled in other 
states on this subject, our statute makes the intention to 
deceive and mislead the public by the use of similar trade 
marks, names or devices to encroach upon the business of 
another, a fraud for which equity will grant relief. 

When one comes, therefore, asking the relief provided, 
he should come according to the rule prescribed. It is 
insisted, however, that the complainants could not look 
into the mind of the defendant and discover his intent. 
If this were necessary, intention could never be proved. 
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Words, acts and conduct prove intent, and are the usual 
and ordinary means adopted by courts of justice to estab- 
lish it, and we see no more difficulty in this than in other 
cases. 

It was further urged on the argument that under our 
statute, not only trade marks, but names are forbidden to 
be used as well, and this being a name, that although the 
plaintiffs could not bring themselves within the technical 
meaning of trade mark, still they would be entitled to pro- 
tection against the use of a similar name. There occurs 
to us no reason why, if the word used cannot be protected 
as a trade mark, it should be as a name if obnoxious 
to the same objections. That names can and will be pro- 
tected, we have already seen, and to such names we ap- 
prehend that the statute refers. 

Judgment affirmed. 


PENITENTIARY COMPANY NO. 2 e¢ al. vs. NELMS, prin- 
cipal keeper, e¢ ad. 


[Jackson, Chief Justice, being disqualified on account of relationship to parties plain- 
tiff in error, did not preside. Judge Simmons, of the Macon circuit, was appointed to’ 
preside in his stead.] 


1. Under the resolution of the legislature of 1879, any person inter- 
ested, whether natural or artificial, may proceed against the princi- 
pal keeper of the penitentiary by #andamus or writ of prohibition 
to have any rights of such person adjudicated in relation to the fur- 
nishing of convicts to the Marietta and North Georgia Railroad. 

(a.) The superior court of Fulton county has jurisdiction of such pro- 
ceedings, and if others are aiding the principal keeper in alleged 
illegal acts in that regard, they may be joined with him in the same’ 
action, though residents of a different county. 

2. Directions given in regard to bond to be made to dissolve the in- 
junction, or in its default by complainants for receiving the convicts. 


Laws. Jurisdiction. Penitentiary. Injunction. Be- 
fore Judge HILLYER. Fulton County. At Chambers. 
October 15th, 1881. 
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Reported in the decision. 


HOPKINS & GLENN; JAMES M. SMITH, for plaintiffs 
in error. 


McCay & ABBOTT; GEORGE N. LESTER, for defend- 
ants. 


SIMMONS, Judge. 


The complainants, Penitentiary Companies Nos. 2 and 
3, filed their bill in Fulton superior court against the de- 
fendants, the Marietta and North Georgia Railroad Com- 
pany, of Cobb county, and John W. Nelms, the principal 
keeper of the penitentiary, of Fulton county, wherein 
they allege that under the act approved February 25th, 
1876, the governor was authorized to lease the convicts of 
the state for a term of twenty years. That on June 2ist, 
1876, the governor, in pursuance of said act, entered into 
a contract with the Dade Coal Company and complainants 
by which he did lease said convicts to said three compa- 
nies for the term of twenty years from April Ist, 1879. 
That by the provisions of said act, before the lessees of 
said convicts were entitled to any of said convicts, two 
hundred and fifty of them should be assigned to the Ma- 
rietta and North Georgia Railroad Company for the space 
of three years. That the governor, in pursuance of said 
act, did assign said railroad company the number to which 
it was entitled, and that since that time said company was 
claiming more of said convicts, and that said Nelms, well 
knowing that said company had received all it was enti- 
tled to under said act, was assigning to it more convicts 
and threatened to continue to assign convicts to it. All 
this they allege was contrary to law and in disregard of 
the rights of complainants. 

The respondents, Nelms and the railroad company, an- 
swer this bill, and deny these allegations, and among 


> 
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other things insist that said company has not received the 
the number allowed it under the act. 

At the hearing in the court below, the chancellor, with- 
out passing upon the merits of the case, refused the in- 
junction, “upon the ground that the superior court of 
Fulton county had no jurisdiction of the case, and upon 
the further ground that the court cannot, under the law, 
enjoin the principal keeper of the penitentiary in the mat- 
ter of disposing of convicts.” 

To this judgment the complainants excepted, and brought 
the case here upon writ of error for review. 

1. The only question, therefore, before us is, was the 
judgment of the chancellor right. Did the superior court 
of Fulton county have jurisdiction? It appears from the 
record in this case, that there had been a dispute between 
the complainants and one of the respondents, the Marietta 
and North Georgia Railroad Company, from the passage 
of the act of 1876 to the present time, about the number 
of convicts the railroad company was entitled to, and 
when the time commenced to run against the railroad 
company. , 

It also appears from the record that this point was 
made before Governor Colquitt in April, 1879, and that 
he decided that all the convicts received by the railroad 
‘company after April 1st, 1876, were part of the two hun- 
dred and fifty to which it was entitled under the act of 
1876. This decision, it appears, was made over the protest 
‘of the company, who contended that it was not to receive 
any of said convicts under said act ‘until rst April, 1879, 
when the leases ‘under the act of 1874 expired, and that 
those convicts which had been received by it prior ‘to 
April rst, 1879, were received under the act of 1874, ora 
‘re-lease under the proviso to the act of 1876. It appears 
that the railroad company was dissatisfied with the decis- 
ion of the governor, and appealed ‘to the legislature, and 
the result of that appeal was the passage of the following 
resolution by that body in 1879: 
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“ Resolved, By the house of representatives, the senate concurring 
therein, that the principal keeper of the penitentiary be and he is here- 
by instructed to furnish the Marietta and North Georgia Railroad Com- 
pany two hundred and fifty convicts (including the able-bodied con- 
victs they already have), competent to labor on a railroad, whenever 
said company gives such bond as may be required by law (if the 
same has not already been given), said convicts to be worked by said 
railroad company exclusively for the benefit of said railroad company, 
as is provided under the act of 1876. And it shall be lawful for any 
person interested, natural or artificial, by writ of #andamus or pro- 
hibition directed to said principal keeper, to have any alleged rights of 
such person adjudicated.” 


Whatever the law may have been as to suits against 
the principal keeper, under the last clause of this resolu- 
tion, jurisdiction is expressly given by the legislature, in 
this case, to the superior court of Fulton county against 
said person. The legislature said to these parties, who 
were both before the committee, “ You differ about these 
convicts; you differ as to the number, and as to when the 


time should commence to be counted against the railroad 
company. In our opinion the railroad should have two 
hundred and fifty who are able to work. You also differ 
as to whether a bond has been given; we say you must 
give a bond if you have not given one, and we say that 
any person interested in the matter may have the matter 
adjudicated in the courts, by a suit against the principal 
keeper.” 

Where is that suit to brought? Of course in the 
county where the office of the principal keeper is, and 
where he resides. The office of the principal keeper and 
his residence being in Fulton county, the superior court 
of said county had jurisdiction to determine the matters 
complained of in this bill. Fulton superior court having 
jurisdiction of Nelms, the principal keeper, it follows that 
any person aiding or assisting, or conspiring with him to 
injure the complainants and to deprive them of their 
rights under the act of 1876, can be joined with him in 
the bill as a co-defendant, whether they reside in Fulton 
or Cobb county. 
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We think, therefore, that the bill was properly filed in 
Fulton superior court against Nelms and the railroad 
company. 

2. It appears from the record that while the chancellor 
decided that the superior court of Fulton county had no 
jurisdiction to determine the matter complained of in said 
bill, he did enjoin the Marietta and North Georgia Rail- 
road Company and the complainants from receiving any 
of the convicts, which it was alleged that Nelms was about 
to turn over to said railroad company.. This part of the 
judgment we affirm, and direct it tocontinue in force and 
that the writ of injunction be also extended to Nelms, the 
principal keeper, until the final hearing, unless the Ma- 
rietta and North Georgia Railroad Company will enter 
into a bond ina sufficient sum, with good security, to be 
approved of by the chancellor, conditioned to pay com- 
plainants all damages which they may sustain by reason 
of its receiving said convicts, in case, upon the final hear- 
ing of said cause, it shall be determined that said railroad 
company was not entitled to said convicts. 

And in the event that the said Marietta and North 
Georgia Railroad Company should refuse or fail within 
ten days to dissolve said injunction allowed, as hereinbe- 
fore provided for, by giving the bond and security, then 
the complainants below shall be entitled to receive said 
convicts upon their giving a like bond, to be approved as 
aforesaid within ten days after said failure or refusal on 
the part of said Marietta and North Georgia Railroad 
Company to give said bond, conditioned to pay the said 
Marietta and North Georgia Railroad Company such dam- 
ages as it may sustain in the event it should be determined, 
on the final hearing, that said company was entitled to 
said convicts. 

Judgment reversed. 
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PARTEE vs. THE STATE OF GEORGIA. 


1. The evidence in this case failed to prove an a/¢dz. 

2. Voluntary confessions are sufficient to corroborate the testimony 
of an accomplice so as to support a verdict of guilty. 

(a.) In this case there was also further corroboration by proof of the 
corpus delicts. 

3. Newly discovered evidence, the object of which is to impeach wit- 
nesses examined on the trial, will not cause the grant of a new trial. 


.Criminal Law. New Trial. Before Judge ERWIN. 
Clarke Superior Court. May Term, 1881. 


Partee was indicted for burglary. The testimony for 
the state showed that a store was burglarized and goods 
taken therefrom ; also that the defendant confessed hav- 
ing committed the* burglary to a fellow prisoner while in 
jail. A confessed accomplice also gave a detailed history 


of the entiretransaction. The defendant sought to prove 
an a/zbi, in that he was at a dance on the night of the bur- 
glary; but the testimony showed that the dance occurred 
near the scene of the crime, and that he was absent from 
the party from about II P. M. to I A. M. 

The verdict was guilty. After refusal of a new trial, 
defendant excepted. 


POPE BARROW; T. W. RUCKER; H. H. CARLTON; E. 
K. LuMPKIN; A. J. Coss, for plaintiff in error. 


A. S. MITCHELL, solicitor general; GEORGE D. THOMAS, 
for the state. 


JACKSON, Chief Justice. 


The defendant was convicted of burglary and moved 
for new trial on three grounds, which was refused him by 
the presiding judge, and he excepted. 

1. The first ground is that he proved an a/idi, and that 
the jury found against the weight of evidence on that 
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point. The adi is not satisfactorily proved by any 
means. Indeed no effort was made by defendant to 
prove it; for he offered no proof, but relied on his state- 
ment. So far from the state’s witnesses showing an a/zb1, 
they prove that he was away from the dancing party two 
or three hours during the very time the burglary was com- 
mitted. 

2. The second ground is that the court erred in charg- 
ing the jury to the effect that the confession of the de. 
fendant was sufficient proof of corroboration to support 
the testimony of the accomplice and to authorize a legal 
conviction, if they believed that he had voluntarily and 
freely made it. 

It is argued that as the confession, uncorroborated, itself 
would not be sufficient to convict, therefore it is not suf- 
ficient to prop up the testimony of the accoinplice so that 
the two sorts of testimony together can legally convict. 
This is a non sequitur. On the contrary, the testimony of 
the accomplice would be wholly valueless, if it must be 
corroborated with evidence outside of itself which would 
legally be ample to convict. The testimony of the ac- 
complice is good, Competent evidence, but must be 
strengthened by other good and competent evidence in 
order to have sufficient force to carry legal conviction. 
That other legal evidence need not absolutely fix convic- 
tion, but only tend to fix it. 52Ga., 106. So also it was 
ruled at the last term, in the case of McCalla us. The State. 
Slight circumstances will suffice to support and corrobor- 
ate the accomplice and make the conviction legal. 55 Ga., 
220. True, the corroborating circumstances must connect. 
the defendant on trial with the crime; but surely his own 
free confession is as strong proof to show his own connec- 
tion therewith as the strongest chain of circumstances, 
and much stronger than any number of slight links in an 
attenuated chain. We think, therefore, that the court 
did not err in the charge. But the fact is, that in this 
case the charge did not hurt even if erroneous; because 


v 67—37 , 
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the confessions were corroborated in the manner held by, 
this court to be sufficient, that is by proof of the corpus 
delictt. 45 Ga., 44; 63 [b., 339. 

The accomplice is therefore corroborated in this case 
by the confessions, and the confessions by the corpus delictt. 
The confessions so corroborated are sufficient to convict, 
and not only tend to fix guilt but actually to establish it. 
Therefore these confessions, corroborated as they are, 
come up even to the rule contended for by counsel for 
plaintiff in error. . 

But we put the case squarely where the court below 
put it in the charge, and hold that the confession alone is 
enough to corroborate the accomplice and to convict the 
defendant. 

3. The third ground is newly discovered testimony. 

On scanning the affidavits it will be seen that they all 
go solely to impeach witnesses for the state; some by prov- 
ing what the witnesses said after the trial, and others by 
other and more regular modes of impeachment. Neither 
will authorize a new trial. 60 Ga., 210; 59 /é., 391. 

We conclude, therefore, that the superior court was 
right to uphold the verdict and deny*the motion for a new 
trial. The verdict is supported by abundant legal proof, 
and must stand. 

Judgment affirmed. 


SOLOMON vs. NEWELL. 


. Where regular and legal process, issued from the superior court, is 
personally served on a defendant fourteen days before the return 
term, he may demand the full fifteen days, and the case will be dis- 
missed, or proper amendment and service made; but if the defend- 
ant fails to appear, after verdict and judgment, the proceedings will 
not be held to be a nullity. 

CRAWFORD, Justice. 

. If a plaintiff in a claim case rests his case upon a void 7. fa., the 
levy should be dismissed. The case having been submitted to the 
court without a jury, it was error to find the property not subject. 
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Judgments. Nullities. Jurisdiction. Claims. Service. 
Practice in the Superior Court. Before Judge SIMMONS. 
Houston Superior Court. April Term, 1881. 


This was a claim case submitted to the presiding judge 
to be decided without the intervention of a jury, on the 
following agreed state of facts: 

The writ was filed and process issued July 25th, 1866, | 
to August term, 1866, Houston superior court, which con- 
vened August 2oth, 1866. The following was the entry 
of service 

“Served each of defendants personally with a copy of this writ, 
August 6th, 1866. Joun SMITH, Sherif.” 

Defendants did not appear or plead. At the trial term 
there was a regular verdict and judgment, upon which a 
. fi. fa. issued, and was levied upon the lands of defendant's 
intestate, which were claimed by the widow of defendant’s 
intestate as a homestead assigned her under the constitu- 
tion of 1868. The property levied on comprised the 
whole estate of defendant’s intestate. On the trial the 
presiding judge found for claimant, and a judgment was en- 
tered. Plaintiff made a motion for new trial on the sev- 
eral grounds of the verdict being contrary to law and the 
evidence, and excepted to the judgment refusing it. 


Davis & RILEY; HALL & SON, for plaintiff in error. 


H. M. HOLTZcLAW; R. N. HOLTZCLAW, for defendant. 
CRAWFORD, Justice. 


This was a claim case tried by the judge upon consent, 
who found the property not subject to the 7. fa. The 
question upon which the case turned was, whether a judg- 
ment is void where there was personal service upon the 
defendant only fourteen days before the court to which 
the writ was returnable, and to which the defendant 
neither appeared nor answered. 





574 SUPREME COURT OF GEORGIA. 


— Solomon vs. Newell. 

The process of the court required the defendant to ap-r 
pear and answer to the plaintiff’s complaint in an action 
of debt at the August term, 1866, of Houston superior 
court. It was dated July 25th, and the term began Au. 
gust 20th, being twenty-six days before the session of the 
court; and he was personally served, though not fifteen 
days as required by law. This failure to serve in time, 
gave him the right to claim the benefit of fifteen days’ 
notice, before he could be compelled to plead or answer 
But that it gave him the right to disregard it entirely, and 
allow the case to proceed as regular, in the matter of ser- 
vice, I cannot agree. Had he appeared and demanded 
his right to the fifteen days in which to plead, then the 
case would have been dismissed, or else the court would 
have granted further time to perfect the service and made 
the succeeding term the appearance term of the case. 

This view accords with the case of Hood vs. Powers, 57 
Ga., 244, as to the defendant’s appearance. 

Having been served with a regular and legal process, 
by the regular and legal summoning officer of the court, 
he was bound to take due notice of the courts process, 
and to appear and defend himself against any irregularity 
in the service, and to demand his full fifteen days in which 
to plead. -The court had regular jurisdiction of the sub- 
ject matter, and jurisdiction over the defendant, though 
as to him it was irregular jurisdiction, yet it was his duty, 
if he desired to have the irregularity corrected, to move 
that it be done at the time to which he had been irregu- 
larly summoned to appear. 

It is maintained, however, that the entire proceedings 
were void because of the failure to serve the defendant 
fifteen days before the court. And it is analogized to the 
decisions touching judgments rendered by the justices of 
the peace, when their courts were held at irregular periods, 
The difference between the cases is, that the latter are 
courts of special and limited jurisdiction, whilst the former 
are courts of general and unlimited jurisdiction, 
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But again, it is insisted that the cases Smith vs. Bryan, 
60 Ga., 628, and Dugan vs. McGlaun, [b., 353, are suffi- 
cient authority for declaring this judgment void. In the 
first case the service was in neither of the modes pointed 
out by law, but by leaving a copy summons at the store 
of defendant; besides it was a case before a justice of the 
peace. 

The latter is a decision pronounced by Chief Justicé 
Warner, and in which he says that it is by no means clear 
that such a judgment, so obtained, would not be void for 
want of service, but although he strongly intimates such 
an opinion, he onlv puts it in the form of a query. 
Whilst my own opinion is fixed and clear, that it does not 
make the judgment void, yet my brethren not being satis- 
fied on the point, we do not so decide, especially as we 
all concur in the opinion that the judge below committed 
error in finding for the claimant, instead of that, under 
the evidence, the levy should have been dismissed. 

Judgment reversed. 


BoyD vs. FLOURNOY, MCGEHEE & COMPANY eéf¢ al. 
{Speer, Justice, did not preside in this case.] 


On abill to marshal assets and settle an estate, a note given by the in- 
testate in his lifetime for advances to conduct his farm will take 
precedence of a debt by open account contracted by the widow 
in connection with the same farm, pending an application for admin- 
istration which was never granted to her. 


Administrators and Executors. Debtor and Creditor. 
Liens. Before Judge WILLIS. Marion Superior Court. 
April Tern, 1881. 


Reported in the decision. 


C. J. THORNTON, by brief, for plaintiff in error. 


‘S. B. HATCHER; BLANDFORD & GARRARD, for de- 
fendants. 
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JackSON, Chief Justice. 


This case arose on exceptions to an auditor's report. 
By agreement all issues of law and fact were submitted to 
the presiding judge, without the intervention of a jury. 

The only exception insisted on makes this question : 
whether a promissory note given in the lifetime of de- 
cedent by him should yield, in the distribution of his 
assets, on a bill to marshal the assets and settle the estate, 
to a debt made on open account by the widow to run the 
plantation while applying for letters of administration, 
which she never obtained, and when all the assets, except 
some three or four hundred dollars, had been set apart to 
the widow as homestead. . 

The court below held that the creditor of decedent had 
preference over the creditor of his widow under the facts. 
We think so too, especially as the additional fact appears 
that the note had been given for advances to the de- 
cedent to make the same crop in tie earlier part of the 
same year. But without regard to that element of mere 
justice, it is enough that one creditor held a note on the 
decedent, and the other only a debt, in open account at 
that, on his widow. 

Judgment affirmed. 


SCARBOROUGH vs. HALL. 
Where the clerk failed to attach any process to the declaration, and it 
was served alone, it was not competent to amend at a subsequent 


term by attaching process and ordering service. 


Amendment. Pleadings. Practice in Superior Court. 
Before Judge SIMMONS. Crawford Superior Court. 
March Term, 1881. 


Reported in the cecision. 


SMITH & STROUD, for plaintiff in error. 
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W. S. WALLACE, for defendant. 


SPEER, Justice. 


D. B. Hall, defendant in error, brought his action of 
complaint against M. P, Scarborough on a promissory 
note, returnable to the March term, .880, of Crawford 
superior court, and the same was filed in office on the 
26th February, 1880. No process was attached to said 
writ, but service of a copy of the writ was made person- 
ally on the defendant on the first of March, 1880, and due 
return made thereof by the sheriff. There was no appear- 
ance for defendant until the March term, 1881, when, by 
his counsel, he moved to dismiss said writ for failure of 
the clerk to annex process. Whereupon counsel for 
plaintiff below moved the court for an order for the clerk 
to attach a process to said declaration, and that a copy of 
said declaration, with process attached, be served upon 
the defendant twenty days before the next term of the 
court, which order the court allowed, and refused to dis- 
miss said writ. Whereupon defendant below excepted, 
and assigns as error, first, the court’s refusal to dismiss 
said declaration; and, second, the granting of the order 
allowing said ‘process to be attached and defendant to be 
served twenty days before the next term of the court. 

Plaintiff in error relies upon section 3490 of the Code, 
in the following words: “ Void process, or where there is 
no process or waiver thereof, cannot be amended.” But 
if service be acknowledged by the defendant, and upon 
hearing testimony the court becomes satisfied that process 
was waived by defendant, and that, at the time such ser- 
vice was acknowledged, by accident or mistake the entry 
of such waiver was omitted, such omission may be sup- 
plied by amendment, nunc pro tunc. 

This is an effort to amend a writ by attaching a process 
where none existed, a year after the declaration was filed. 

‘By the letter of the Code it seems “ where there is a 
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void process, or where there is no process or waiver 

thereof, it cannot be amended ;” the words are imperative 

and must control, and whatever may be our opinion of 

the policy of the law we can only enforce it as written. 
Judgment reversed. 


HUNT et al. vs. POND, administrator. 


1. The question being one of mesne profits, the value of the land in dis- 
pute for rent could be proved by the opinions of witnesses familiar 
therewith. 

(a.) The land having been attached to a storehouse as a yard, and 
afterwards fenced off by defendant, proof of the amount which the 
rent of the storehouse had been decreased thereby was competent 
to indicate the rental value of the lot itself. 

2. Asmall strip of land of little or no intrinsic value when taken alone, 
but valuable as part of the yard of a storehouse, being the subject 
of an ejectment suit in which mesne profits were claimed, proof of 
its intrinsic value for the purpose of determining its value for rent, 
was not competent. 

3. The value of fences put upon land by a trespasser, not as an im- 
provement, but for the purpose of obstructing the plaintiff who 
sues him in ejectment, are not provable upon the trial of that case. 

(a.) Nor could the value of such improvement be set off against 
mense profits except when the value of the premises for rent had 
been increased by them. 

4. When the entire charge is not brought up to this court, the pre- 
sumption is that it was right, especially where no exception was 
taken to it. ; 

5. Unless a request to charge is all legal and pertinent, the court is 
hot bound to give any part of it. 

6. A prescriptive title which meets the requirements prescribed by the 
Code, will not be defeated by the fact that a grantor through whom 
the claimants of prescription held had made a deed prior to that 
under which they claimed, even though it was of record. 


Ejectment. Evidence. Title. Practice in Supreme 
Court. Charge of Court. Verdict. Before Judge WILLIs. 
Muscogee Superior Court. May Term, 1881. 


Reported in the decision. 
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S. B. HATCHER, for plaintiffs in error. 
MCNEILL & LEVY, for defendant. 
SPEER, Justice. 


This was an action to recover a small tract of land in 
the city of Columbus, forty-seven feet long and ten feet 
wide, brought by George Y. Pond, as administrator of 
William McCook, against the plaintiffs in error, W. P. and 
P. E. Hunt. The plaintiff below showed title to his intes- 
tate from William A. Barden, to the premises, dated 11th 
December, 1868, recorded 27th March, 1872, and also a 
deed from John C. Reese, trustee, to William A. Barden, 
dated 29th January, 1868, recorded 24th August, 1868. 

Defendants showed a deed from John C. Reese to Rag- 
land, trustee, dated. October, 1853, recorded oth Septem- 
ber, 1854, a deed from Ragland, trustee, to Daniel Grant, 
dated 1oth March, 1863, recorded 17th March, 1863, a 
deed from R. A. Hardaway, executor of Mrs. Hardaway 
(formerly Mrs. D. Grant) to P. E. Hunt, defendant. It 
was admitted that Hardaway was executor of Mrs. Hard- 
away (formerly Mrs. Daniel Grant) and that the sale was 
authorized under the will and under order of the ordinary. 
It also was admitted that Pond was administrator of Mc- 
Cook de bonis non, and Mrs. McCook had previously been 
. administratrix. It appears from the evidence that plain- 
tiff claims title from John C. Reese, trustee, of date De- 
cember, 1868. Defendant claims title from John C. 
Reese, of date October, 1853. 

Defendants below showed the oldest paper title, but 
plaintiffs below claimed a prescriptive title of more than 
seven years by adverse possession, under written evidence 
of title. Under the evidence and charge of the court, the 
jury returned a verdict in favor of plaintiff for the 
premises in dispute and fifty dollars mesne profits. De- — 
fendants below made a motion for a new trial on various 
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grounds, which was overruled by the court, and‘error 
was assigned thereon. 

(1.) The first ground of alleged error was allowing the 
witness, Pond, to testify ‘I consider the rent of the land 
worth fifty dollars, the storehouse adjoining formerly 
rented for ten dollars, and I now only get six.” 

(2.) The second ground embraces substantially -the 
same testimony, admitted over objection. 

(3.) Because the court refused to allow defendants to 
prove by the witnesses; Pond, Hunt and Hardaway, the 
value of the land sued for, in order that the jury might 
consider the value of the land in estimating the value of 
the rent. 

(4.) The court refused to allow defendants to prove the 
value of the fencing placed on the land in controversy by 
him since his possession. 

(5.) Because the court erred in refusing to charge, as re- 
quested by defendants in writing, “ That if Reese, con- 
veyed the title to Ragland, trustee, in 1853, and after- 
wards, in 1868, he sold and conveyed to Barden, then the 
title of defendants is the better one and should prevail, 
for Reese made no title to plaintiff, unless he made it to 
appear that the plaintiff’s title developed into a prescrip- 
tive title.” The court gave this charge after striking out 
the words “ for Reese had no title when he made title to 
plaintiff.” 

(6.) Because the court refused to charge as requested . 
by defendants in writing: “If the defendants occupied a 
tract of land adjacent, and the land in controversy is 
included in deed of defendants to the land they occupy, 
then the possession of part of the tract, in law extended 
to the boundaries of the tract or lot.” 

(7.) Because the court refused to charge: “ If defend- 
ants or any one under whom they claimed while in pos- 
session of adjacent lot kept a gate or. gates over and 
through the land in controversy, and which was used as 
a passway, then the possession of plaintiffs, if they had any, 
would not be adverse, and the legal title must prevail.” 
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(8.) Because the court refused to charge that if at the 
time McCook bought the land, the deed from Reese 
to Ka; land was on record, and there was an alley on the 
land, attached to defendants’ property and in use, this 
put McCook upon actual notice, and the title by prescrip- 
tion cannot arise. 

(9.) Because the verdict is contrary to law and evidence, 
and without evidence to sustain it. 

1. We find no error in admitting the testimony objected 
to and assigned as such in the first and second grounds of 
the motion. It was certainly competent to prove the 
value of the premises for rent; and because the witness 
gave his reasons for his opinion of its value it was not 
error. The premises in dispute were adjacent to and of use 
to the store-room, and its depreciation in value for rent 
sincé defendants had fenced up the disputed land, was 
one mode of arriving at the value, for rent, of the premises 


sued for. It appears to have formed a part of the store- 
house lot, and as the loss of its use affected the rent of 
the store, we think its value for rent may be approxi- 


mated in this way. 

2. The third ground of error assigned is “ that the court 
refused to allow the defendants to prove the value of the 
land, that the jury might consider it in estimating the 
value of the rent.” We are aware this rule of proving 
the value of the premises in order to estimate the value 
of the rent has been recognized impliedly by this court. 
42 Ga., 403. But under the peculiar facts of this case, we 
can scarcely regard the intrinsic value of this slip of land, 
47 by 10 feet, asa proper criterion to estimate its rental 
value. Its intrinsic value was nominal, yet its value as a 
convenience to the adjacent store and dwelling that 
bounded it on either side—to both of which it furnished 
convenience, privilege and water from the well on it-—was 
difficult to estimate. Its loss (by being enclosed), under 
the evidence, had seriously affected the rental of the store. 
its invasion and enclosure by the defendant was a trespass, 
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and being so, its value was not material, nor could it be 
reasonably estimated for the purpose of estimating its 
rental value. To value it cut off and disconnected from 
the premises, would not be just to plaintiff, and yet this 
is what he sought to prove when he sought to show its 
intrinsic value. 

3. The evidence offered and rejected to prove the value 
of the fencing, and which is made a ground of error, was 
not competent under section 2906 of the Code. These 
improvements were not made by one dona fide in posses- 
sion, as the law provides. The entering on these premises 
under the circumstances, by defendant, was a trespass, and 
the improvements made were to dispossess plaintiff of the 
use of property he had had actual possession of for a series 
of years. The fence was constructed as an obstruction, 
not as an improvement. Trespassers are not entitled to 
the benefit of improvements. 42 Ga., 403; 47 /0., 540. 
Neither could these improvements be set off against mesne 
profits except when the value of the premises for rent 
has been increased by the improvements. Code, $3468 ; 
9 Ga., 440; 39 L6., 328. 

4. When plaintiffs in error do not furnish in the record 
the entire charge, the presumption isthat the court charged 
correctly—s56 Ga., 457; and where no exception is taken 
to the charge, the presumption follows that the jury were 
correctly instructed. 57 Ga., 92; 58 /b.,420; 54 /0., 45. 

5. The errors assigned on the refusal of the court to 
charge as requested, set forth in the fifth. sixth and seventh 
grounds of the motion, are not, in our opinion, well founded 
under the law and facts of the case, as not being either 
pertinent or applicable. 47 Ga.,674; 55 /b.,212. Unless 
the request to charge is all legal and pertinent, the court 
is not bound to give any part. 57 Ga., 539, 559. The 
refusal to charge as set forth inthe eighth ground was not 
error, since there was no testimony to sustain it, so far as 
it appears from the record. 

6. Was the verdict against law and evidence and with- 
out evidence to support it ? 
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The prescriptive title of the plaintiff below seems to be 
well supported by the evidence. It shows that his intes- 
tate had, by himself and representative, been in actual 
adverse, peaceable and continuous possession under writ- 
ten evidence of title from December, 1868, till April, 
1880—Code, §§2678, 2680, 2683; 32 Ga., 657,—and his 
title would not be affected, under the evidence in this case, 
by record of former deed from the same feoffor of older 
date. 9 Ga., 499; 42 1b., 292; 44 /b., 274; 55 1b., 212; 56 
Lb., $38; 63 1b., 325. 

Considering the law and dicts: we see no good reason to 
disturb the judgment of the court refusing a new trial. 

Let the judgment below be affirmed. 


WIGGINS vs. VARNER. 


The act of 1875 does not divest the ordinary of his discretion in grant- 
ing or refusing a license to retail liquor. That act merely imposes 
additional requirements upon the applicant, leaving in the ordinary 
the power to grant or refuse a license. 


License. Ordinary. Powers. Before Judge CRISP. 
Schley Superior Court. September Term, 1881. 


Reported in the decision. 


HinTON & MATTHEWS, for plaintiff in error. 
GUERRY & SON, for defendant. 


CRAWFORD, Justice. 


The sole question to be decided in this case is, whether 
the ordinary of Schley county is clothed with the power 
to grant or refuse an application for license to retail spirit- 
uous liquors, when the applicant complies with the usual 
requirements of the law in such cases. 

Under the law as it existed prior to the Code, it was 
held that the inferior courts were not allowed in their dis. 

cretion to withhold such license when the terms of the 
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law had been complied with. In that decision, 15 Ga., 
413, this court said that it regretted more than the judges 
were able to express that the discretion was withheld 
from the inferior court to refuse this privilege of a license 
to retail spirituous liquors. 

Upon the adoption of the Code a few years thereafter, 
it was provided, that before obtaining license to retail 
spirituous liquors, application should be made to the 
ordinary of the county in which persons desired to retail, 
and that the ordinary should have the power to grant or 
refuse the said application. 

But it is said that the act of 1875 prescribing the mode 
of granting license to sell intoxicating liquors in the 
county of Schley, has changed this right of discretion, 
and that upon the written consent of two-thirds of the 
citizen freeholders, male and female, and the compliance 
of the applicant with the other requirements of the law, 
he is entitled to the said license. The construction which 
we place upon this act is, that it is only an additional re- 
quirement put upon the applicant, and was in nowise 
intended to limit the power of the ordinary in granting or 
refusing the license. 

Taking the law, then, asit is now of force under the 
Code and the act of 1875, the judge below did not err in 
refusing the mandamus. 

Judgment affirmed. 


MCBRIDE vs. BRYAN é¢ ad. 


1, The verdict in this case, finding the property levied on not subject, 
is supported by the evidence showing no service of process on the 
defendant against whom the f. fa. was proceeding, and no waiver 
thereof. \ 

(@.) A confession of judgment by an attorney for the “ defendants,” 
includes only such persons as have been made defendants by ser- 
vice, in the absence of any specific mention of others. 

2. While an attorney cannot be heard as a witness to invalidate a con- 
fession of judgment entered by him, yet he is a competent witness 
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to explain such confession, where it is uncertain as to who were 

_ embraced therein. 

. While a confession of judgment by the attorney of record for the 
defendant cannot be collaterally attacked, but must be traversed 
and proved unauthorized, yet a judgment may be attacked anywhere 
as void for want of service or waiver thereof. 

. The minutes of the old inferior court cannot be amended by the 


superior court. 


Judgments. Service. Attorney and Client. Evidence. 
Waiver. Nullities. Before Judge SNEAD. Washington 
Superior Court. March Term, 1881, 


To the report contained in the decision it is only neces- 
sary to add the following confession of judgment, which 
appeared upon the minutes of the inferior court : 

“ We confess judgment to the plaintiff in the sum of six hundred 
and thirty-seven dollars principal, with costs of suit, reserving the 


right of appeal. LANGMADE & EVANS, 
Defendants’ Attorneys.” 


E. S. LANGMADE; JAMES K. HINEs, for plaintiff in 
error. 


H. D. D. Twiccs; M. CUMMING, for defendants. 


JACKSON, Chief Justice. 


Certain real estate was levied. on as the property of 
William Smith by virtue of a f. fa. in favor of the plain- 
tiff in error, against certain defendants as principal and 
said Smith, indorser. The jury found it not subject, and 
on the refusal of the court to grant a new trial on the 
grounds alleged in the motion therefor, error is assigned 
here. 

1. The controlling question in the case is this: Is the 
judgment on which the 7. fa. was issued void for want of 
service on Smith, the indorser, under the facts disclosed 
in the record ¢ 

There is no return of service on the papers anywhere, 
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by the sheriff or anybody else, and there is no confession 
of service by the indorser, Smith, or anybody for him. 
The sheriff swore that he did serve, personally, the other 
two defendants, but there is no proof at all that the in- 
dorser was served. There is some evidence that Lang- 
made & Evans, attorneys at law, were empowered gener- 
ally to acknowledge service for Smith, but not in this par- 
ticular case ; and it does not appear on the papers that 
they did so and there is no proof a/iunde that they did so 
or intended to do so. 

It does appear that they confessed judgment for the 
defendants, but of course the defendants were only the 
parties who were served, and they were the principals, 
and not Smith, the indorser. Service may be acknowl- 
edged, but it must be in writing and signed by the defend- 
ant or some one authorized by him. Code, §3337. On 
these papers there is no acknowledgement in writing, nor 
any signature to anything of the sort by the defendant, or 
any other person for him, with or without authority from 
him. 

Appearance and pleading will waive service: Code, 
§3335; and by analogy a confession of judgment would 
waive it; because the object of service is to bring the defen. 
dant into court, and thus give him opportunity to defend 
But there is no confession on this record by this defendant 
in person, and the member of the firm of attorneys who 
wrote the confession and signed the firm name to it swore 
on the stand that he confessed only for the other two de- 
fendants who were served, and not for this indorser, who 
was not. Moreover, his testimony is corroborated by the 
fact that the confession, as it appears on the minutes, is 
in point of fact only for the other two; and further cor- 
roborated by the fact that the same attorney, years be- 
fore, bought every other judgment against Smith, and de. 
clined to buy this judgment or execution, because it was 
void for want of service, as he then said, and for lack of 
confession. Those he did buy amounted to $25,000.00 on 
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their face, and this he could have bought then for a trifle. 
He is the son-in-law of Smith. The verdict, therefore, 
that there was no confession of judgment for Smith, is 
sustained by sufficient evidence; and there is no com- 
plaint that the issue on that subject was not fairly sub- 
mitted in the charge of the court. If noillegal testimony 
was admitted on this issue, the case is thereby concluded ; 
because in the absence of service on Smith and confession 
of judgment by him, the execution, as to him, is a nullity 
and the property is not subject to it. 

2. It is therefore insisted that Evans was not a com- 
petent witness to testify against the validity of the con- 
fession, because he wrote it and signed the firm name 
to it. He would certainly be incompetent to invalidate 
it from reasons of great public policy, because he com- 
mitted a crime as a lawyer and did not demean himself 
uprightly if he made a confession of judgment without 
authority. 59 Ga., 327-8. But he was not called to in- 
validate the confession, but only to explain it, to testify as 
to whom it embraced ; and he is competent for that pur- 
pose. And the minutes of the court show that his ex- 
planation is the truth. 

3. It is further objected that the confession cannot be 
collaterally attacked under the ruling in 57 Ga., 489; but 
the reply is that it is not attacked, it being only.a con- 
fession as to the defendants served, for those served only 
are defendants. The court had no jurisdiction over any 
others. Moreover, in the 57th, the party was served, and 
in that case the judgment confessed by his attorney for 
him could not be collaterally attacked, but must be assailed 
on a separate issue and the attorney made a party to such 
issue. But any judgment of any sort by counsel or by 
court may be attacked anywhere and everywhere if it be 
void for want of service and of jurisdiction, which depends 
on service, as to the person. Code, §§3594, 3828; 24 Ga., 
415; 40/6., 302. 

4. The minutes of the inferior court, of course, could 
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not be amended by the superior court on the trial of the 
claim case. They were properly admitted as evidence as 
they stood. 

Without regard, therefore, to claimant’s title, whether 
fraudulent or sound, as the jury found on sufficient legal 
evidence that there was no confession of judgment by 
Smith on which to base the judgment and execution 
against him, none of the property can be subjected to pay 
his debts, and it is unnecessary to consider claimant’s 
title. On the issue of confession of judgment or no con- 
fession, the testimony was conflicting to some extent, but 
the court below was right in upholding the verdict as, 
when taken in connection with the record and all the 
written proofs, it is supported by proof as clear and con- 
trolling, and morally certain, as could be expected after 
such lapse of time. 

Cited for plaintiff in error: 59 Ga., 327; 64 /0., 662; 
28 1b., 494; 57 1b., 489; 55 /0.,677;53 1b., 491; 42 1b, 
168 ; 56 /b.,174; 44 10.,620; 36/0., 108; 51 Jb., 491 ; Code, 
§$$3907, 412, 3340; Freeman on Judg., 128; Weeks on 
Att’ys at Law, 203; 42 N. Y., 26; 34 Mo., 175; 2 Hill, 
64; 3 Ed. Chan., 174; 9 Paige, 490; 30 Cal., 439. 

For defendant: 24 Ga., 415; 40 /0., 302; 52 /b., 585; ° 
40 /b., 56. 

Judgment affirmed. 





























Cox et al. vs. PRATER. 

1. One who purchases land with notice ‘that the same is subject to the 
lien of a judgment at the time of the purchase, is not such a dona 
Jide purchaser as the law will protect by four years’ possession. 

2. The charge of the court was based on the evidence. 

3. Possession which will displace the lien of a judgment must be open 
and notorious, in good faith and exclusive. 

(a.) If one who was not entitled to protection under the four years’ 
Statute claims to have held for another who could claim such pro- 

tection, he should have done so openly. 
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. Ifa levy was made on land within four years of its sale by the defend- 
ant in 7. fa., but the sale did not take place until after the expiration 
of the four years, the proof accounting reasonably for the delay, 
then the possession can only be counted in favor of the purchaser 
up to date of levy. Especially so where the purchaser or his agent 
was instrumental in causing the delay in selling. 

. A request unauthorized by the evidence should not be given in 
charge. 

. To make possession such as will displace the lien of a judgment, 
some sort of notice of the adverse possession should appear, or at 
least such circumstances as to put the plaintiff in #. fa. on inquiry. 

. Where one party makes a witness of his adversary, relying upon 
what the latter had sworn at a former trial of the case, and is en- 
trapped by the witness changing his testimony, such witness may 
he impeached by him. 

. Ona second trial of a case, a brief of evidence agreed upon at a 
former trial is admissible for the purpose of impeaching a witness, 
the proper foundation therefore being first laid. 


Judgments. Liens. Statute of Limitations. Charge 
of Court. Witness. Evidence. Before Judge FAIN. 


Whitfield Superior Court. April Term, 1881. 


Reported in the decision. 
JoHNnson & McCamy, for plaintiffs in error. 
I, E. SHUMATE, for defendant. 


CRAWFORD, Justice. 


This was an action of ejectment brought by B. F, 
Prater to recover of Hiram Cox forty acres of land to 
which he claimed title. Afterward J. P. Cox, the son of 
the defendant, was made a party. Plaintiff's right was 
that of a purchaser of the land at sheriff’s sale as the 
property of one Varnell. 

The defendants rested their title on what they claimed 
to be a bona fide purchase from Varnell with four year’s 
possession. This was met by the plaintiff replying that 
under the daw the purchase could not have been dona fide, 
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because the 7. fa. under which the land was sold, was not 
only against Varnell, but also against Hiram Cox, the al- 
leged purchaser of this land for his son, J. P. Cox, and 
who had actual notice of the fact that this judgment lien 
covered the land. 

1. One of the questions made by the record in this case 
is, whether one who purchases land, with notice that the 
same is subject to the lien of a judgment at the time of 
the purchase, is such a dona fide purchaser as the law will 
‘protect when he has been in the possession thereof for 
four years. 

When this case was up before us at the February term, 
1880, it was held by a majority of the court that he was not 
‘such a purchaser as would be protected under section 3583 
of the Code; which ruling only followed that of Phillips 
vs. Dobbins, 56 Ga., 617, and in both of which cases the 
present Chief Justice dissented. The decision of this 
‘question, however, in this same case, we hold must control 
it, and whatever might be done with the principle ruled 
when reviewed in another case, the question is stare decisis 
as to this. 

2. The next assignment of erroris, that there was no 
-evidence submitted to the jury which authorized the fol- 
lowing charge: “If the purchase was made with the in- 
tention of covering up, and protecting the land from the 
debts of Hiram Cox, who was the real purchaser, then the 
possession would not protect the defendant in this case. 
To determine this you can look at all the testimony, what 
was done, and what was said by the parties, both before 
and after the purchase was made.” 

The evidence shows that Hiram Cox was indebted as a 
defendant in this judgment, which amounted to some 
$500.00; that he only was known to Prater and the sher 
iff as the purchaser of the land; that he alone had the 
sale postponed, that he might make a further effort to pay 
for it; that he paid the advertising fee, and did everything 
himself which was done to avoidasale. Besides, he alone 
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pleaded to the case until the trial term; indeed the tes- 
timony was quite sufficient to satisfy the jury that the effort 
was to cover upthis land from the debts of Hiram Cox. 

3. The judge charged the juryasfollows: ‘Possession 
which will displace the lien must be open and notorious, 
in good faith and exclusive ; a joint possession of H. and 
J. P. Cox would not be such exclusive possession as the 
law requires to protect the defendant in this case, unless 
you find that H. Cox was holding under and for J. P. Cox, 
and openly so.” This is also alleged as error. Under 
the proof in the case, there was really no possession ex- 
cept that about thirty yards of this land had been used in 
making a dam to the mill of Hiram Cox on an adjoining 
lot, and that it was so used because much of the dam could 
be built with brush. If any possession were shown, it ap- 
peared to be in Hiram and not J. P. Cox, and Hiram was 
one of the defendants in the 7. /z., and so long as either he 
or Varnell were in the possession of this land it was subject 
to levy and sale. Of course, if there had been no change 
of possession into J. P. Cox, one of his elements of title 
was wanting to discharge this lien. And if Hiram Cox 
held the land for his son, it certainly should have been 
openly so. The evidence shows further that Varnell had 
a sort of fence around this forty acres, and had the posses- 
sion also of the sixty acres of land which, with the forty, 
made the one hundred that were sold, and of which he 
kept possession until the sale. So that there was nothing 
really cone by either of the Coxes to indicate any change 
of possession relative to J. P. Cox or any tenant of his. 
Under the ruling in the case of Taylor vs. Morgan, 61 Ga., 
46, there was no error in this change. 

4. The following charge is assigned as an errror: “If the 
levy was made within four years of the alleged purchase, 
and was not sold for a year or more, and the proof ac- 
counts reasonably for the delay, then possession can 
only be counted in favor of the defendants up to the date 
of the levy.” 
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In view of the evidence in the record which shows that 
the delay was at the instance of one of the defendants, Hi- 
ram Cox, and who was also the father and agent of J. P. 
Cox, and the party managing this entire transaction, there 
was no error inthis charge, and especially so when in or- 
der to obtain the delay he asks for it, and pays the adver- 
tising fee. 

5. The court was requested to charge the jury that, “If 
Varnell went out of possession, and either or both of the 
Coxes went in and built a dam on it, either singly or 
together, severally or jointly, and Prater had notice of the 
change, this would make such notorious possession as is 
required by the law. If Prater had actual notice of the 
change of possession, he cannot deny the possession of 
Cox. The fact that H. Cox was a defendant in the 7. fa. 
will not effect the case. Prater claims under Varnell’s 
title, and the question is, did Varnell go out and others go 
in, and did Prater have notice of the fact. If so, then the 
possession is sufficient so far as the notoriety of the ques- 
tion is concerned.” 

This charge was unauthorized by the evidence, and the 
refusal to give it was in conformity to the uniform 
ruling of this court. There were two other general objec- 
tions to it. First, the fact that Hiram Cox was the 
principal defendant in the fi. fa., would affect the case, be- 
cause his possession of the land rendered it prima facia lia- 
ble to the execution. Second, the question was not 
whether Varnell went out and others went in, but did J. 
P. Cox go in. 

6. There were two other requests to charge by defend- 
ant’s counsel, to the effect that whether J. P. Cox went 
into possession by himself or tenants, ¢Aat was such pos- 
session as would comply with section 3583 of the Code, 
and that this would be so without regard to the particular 
person who was tenant, so he held to the exclusion of all per- 
sons not recognizing the title of J. P. Cox. These re- 
quests the court gave, adding that some sort of notice of 
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the adverse possession should appear, at least such cir- 
cumstances should appear as to put the plaintiff on inqui- 
ry or notice. 

The additional words were excepted to aserror. The 
‘possession under purchase from defendant in judgment 
must be open and notortous for four years, and the evidence 
must be sufficient to show that it was open and notorious 
for that time. Taylor vs. Morgan, 61 Ga., 46. 

7. Hiram Cox having been introduced as a witness by 
the plaintiff, and having sworn that he did not negotiate 
for this land for his son, he was asked if he did not so tes- 
tify at the former trial; the testimony appearing in the 
brief of evidence taken on that trial being read to him. 
Defendant’s counsel objected on the ground that plaintiff 
could not impeach a witness whom he had called. The 
objection was overruled and the defeidant excepted. A 
party is not permitted to impeach a witness voluntarily 
called. by him, except in cases where he has been entrap- 
ped by him by previous contradictory statements. Code, 
$3869. | 

The record showsthat the testimony of this witness was 
an utter surprise to the party introducing him, by reason 
of his previous testimony in this same case on a former 
trial. It had been agreed upon by the counsel of both 
parties, approved and sanctioned by the presiding judge, 
and incorporated in the brief of the oral testimony to be 
used on the motion fora new trial. When the witness swore 
directly contrary thereto, of course it was unexpected, and 
inexplicable except upon the theory that the witness hav- 
ing learned where the case was lost before, determined to 
protect his or his son’s interest by a square denial of what 
he had sworn before. Under such a state of facts, not to 
have allowed the party introducing him to have impeached 
him, would have been a clear case of judicial injustice 
and perversive of law. The foundation was laid by ques- 
tions put upon his recorded testimony as well as to what 
he swore on the former trial, and this was sufficient to 
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justify the question propounded to him and afterwards to 
impeach him. A party is not to be sacrificed by his wit- 
ness, nor is he to be entrapped by a designing man who 
may thus swear in the interest of the adverse party. If 
this be not a case where one has been entrapped by a wit- 
ness, not by previous cortradictory statements as such 
ordinarily made, but by contradictory sworn statements, 
we must admit that the rule would be worthless, and ought 
to be abandoned. In any case where a witness is thus 
impeached, then nothing that he says is sufficient upon 
which to found a verdict, but where the witness is a party, 
then what he says under oath in favor of the party against 
whom he swears may be used as admissions upon his part 
. to justify a verdict. 

8. Another ground of error alleged is the allowing the 
extracts from the former brief of evidence to bé read, and 
for which the foundation was laid by propounding ques- 
tions to the witnesses, H. and J. P. Cox, therefrom as con- 
tained in the extracts. There can be nodoubt but that the 
testimony of a witness, taken down by a magistrate may be 
used to show contradictory statements made by him. I 
Hawk’s Law and Equity R., 344; 2 Smede & Marshall, 
R., 54; 7 Ga., 471. And not only so, but a brief of evi-, 
dence agreed upon at a former trial is admissible for the 
same purpose to attack the testimony of witnesses who 
swore at both trials where the foundation is laid. 61 Ga., 
46. Our opinion, therefore, is that the exceptions taken 
are insufficient to reverse the-judgment, and that the same 
should stand affirmed. 

Judgment affirmed. 
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HOLMAN & Woops vs. THE GEORGIA RAILROAD. 


1. Where the whole of a contract is in writing, and is not ambiguous 
or obscure, parol testimony to modify change or explain such wri- 
ting is not admissible. 

2. While by the terms of a written contract wheat was made delivera- 
ble by one of the parties only to the order of the other indorsed on 
the elevator receipt given for it, yet with the consent of both parties 
this could be changed by subsequent agreement, and the wheat de- 
livered without such indorsement. 

3. Itis the province of the court to construe a written contract, and 
tell the jury its legal effect. 

(a.) Authority to an agent to doa thing generally includes anthority to 
do everything usual and necessary for the accomplishment of the 
‘main object. Hence authority to sell personalty includes authority 
to deliver it. 

(4.) The grant of authority by letters and telegrams to make sales, in 
the usual course of commerce, will be construed liberally in favor 
of authority of the agent. 


Evidence... Principal and Agent. Charge of Court. 
Contracts. Before Judge SNEAD. Richmond Superior 
Court. April Term, 1881. 


The plaintiff stored a quantity of wheat in the grain 
elevator of the Georgia Railroad, and took a receipt 
therefor, “subject only to the order hereon of Holman & 
Woods upon the surrender of this receipt.”” The wheat 
was delivered to Barnes upon his surrender of the receipt 
not indorsed by the plaintiffs. Subsequently demand 
was made of the defendant by the plaintiffs for the wheat, 
which being refused, an action of trover was brought. 

At the trial it was proved that Barnes had been instruc- 
ted by the plaintiffs by telegram and by letter to sell the 
wheat, and to return account of sales, and that the eleva- 
tor receipt had been delivered to him for the, purpose of 
making asale. The jury found forthe defendant. Plain- 
tiffs moved for a new trial, which being overruled, they 
excepted. For the other facts see the decision. 
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FosTER & LAMAR, for plaintiffs in error. 


Jos. B. CUMMING, for defendant. 
SPEER, Justice. 


Plaintiffs in error sued the defendant for the value of 
400 bushels red wheat in an action of trover. They al- 
leged that on April 4th, 1880, the defendant issued to 
them an “elevator receipt,” in which it was stipulated 
that “the wheat was subject only to the order of Hol- 
man & Woods hereon, and the surrender of this receipt.” 
Demand was made on defendant for the wheat on Sep- 
tember 23d, 1880, and on refusal suit was brought. The 
jury, under the evidence and charge of the court, found a 
verdict for defendant.’ Whereupon plaintiffs below made 
a motion for a new trial on various grounds, as set forth 
in the record, which was overruled by the court and plain- 
tiff excepted. 

1. Certain grounds of error assigned, are the exclusion 
from the jury as evidence of various answers made by plain- 
tiff, Henry K. Holman, to interregatories sued out in said 
case. Inthe answer to the first cross-interrogatory, it ap- 
pears from the answer of this witness, that “there had never 
been any ora/ communication whatever between plaintiffs 
and Barnes; the evidence of the employment and agency 
of Barnes by plaintiffs, existed only in letters, postal 
cards and telegrams, which had passed between the par- 
ties, and in the delivery of the elevator receipt by plaintiffs 
to Barnes, and its possession by him.” 

The evidence excluded by the court below, and com- 
plained of by plaintiff, “was the proof by paro/ of any 
agency other than that derivable from the letters, postal 
cards and telegrams, and from the delivery and possession 
of the elevator receipt; "the proof by parol “of any 
agency with limitations not contained in or inferable from 
the correspondence ;” by parol proof of the meaning 
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which plaintiffs attributed to the correspondence, such 
correspondence not being itself ambiguous, and such 
meaning or understanding not having been communicated 
to defendant or to Barnes. 

it appearing from a careful examination of the an- 
swers to the interrogatories, that they fall within one or 
the other of the above and foregoing restrictions, we find 
no error in their exclusion by the court. It appears that 
there never was any ora/ communication or personal in- 
terview between plaintiffs and Barnes, and that all com- 
munication that passed between them was by letter or 
telegraph, and that was zm writing. We cannot see how 
any proof by parol either'to modify, change or explain 
those written communications from one of the parties 
alone was competent under the facts of this case. We 
think therefore the rulings excluding such evidence were 
right, under well established principles, as embodied in 
section 2757 of the Code. 

It certainly was not competent for this plaintiff to say 
more, as to the relation that Barnes bore to their firm, of 
his agency, its scope or limit, than was contained in the 
writings and telegrams that passed between the parties. 
This agency was created by these writings and telegrams, 
and to these we must look alone for the scope and extent 
of Barnes’ authority to dispose of this wheat. And as 
this evidence was before the jury under the instruction of 
the court, we do not think, under the facts, that parol 
evidence was admissible, either to vary, limit, or extend 
the meaning of the written evidence in the form in which 
it was offered. 

2. It is insisted by the plaintiff in error, that by the 
written receipt of the defendant the wheat was subject 
only to the order of Holman & Woods, indorsed thereon, 
and the surrender of the receipt; and a delivery by 
defendant without that indorsement was a violation of the 
express letter of the contract; and therefore defendant 
was liable. 
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While it is true, this would be the rule, as applicable to 
this written contract between the parties without more, 
yet it was competent for the plaintiffs, with consent of 
defendant, to order the delivery of the wheat to Barnes 
for sale, if they chose to do so, without indorsing their 
names upon the receipt, and equally competent for the 
defendant to acquiesce in such change of the written con- © 
tract ; and if the wheat was delivered by the defendant 
by the authority of the plaintiffs either expressly or im- 
pliedly by the authority of letters and telegrams sent by 
plaintiffs to Barnes, this would discharge defendant from 
all liability as fully and effectually as the indorsement and 
surrender of the written receipt. 

3. After carefully looking through the evidence, as 
appears from the letters and telegrams between the plain- 
tiffs and Barnes, it may be reasonably inferred from the 
sending of the bill of lading to Barnes, also sending the 
receipt of the elevator, with instructions for him to sell 
the wheat and report to them “account of sales,” that it 
was the purpose and intention of the plaintiffs that Barnes 
should take the control and disposition of the wheat in 
possession of the defendant. 

Under this view of the case, and under the authority 
which the court had to give a legal construction of this 
contract of agency between the parties, we hold, that there 
was no error in the court in charging the jury, “that even 
if the requirement for indorsement was for the benefit of 
plaintiffs, Holman & Woods, they, either impliedly 
waived the indorsement, or impliedly authorized Barnes 

to indorse.” 

' ‘The written evidence of the authority of Barnes as the 
agent of plaintiffs to control and sell this wheat was before 
the court and jury in the form of letters and telegrams, 
and it was competent for the court in construing such 
writings to instruct the jury as to their legal effect, and as 
to the extent of the authority under the law they con- 
ferred upon Barnes as the agent of plaintiffs in reference to 
said wheat ; and in so doing, we do not see any error in the 
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charge of the court as above complained of. Nor is it 
obnoxious to the objection as urged that it is giving an 
expression of opinion as to what had or had not been 
proved, but was only instructing the jury as to the legal 
effect of certain written evidence before them, as to the 
_ extent of Barnes’ authority. 

We may very readily conclude from the cpemnapeaidina 
between the parties, plaintiffs and Barnes, that it was 
their purpose and intent to clothe him with the author. 
ity to sell this wheat. They by letter so direct and order, 
and as the authority to sell necessarily includes the author- 
ity to deliver (“for delivery is essential to the perfection 
of a sale,” Code, §2644) we cannot otherwise reasonably ac- 
count for the conduct of the p!aintiffs in forwarding bill of 
lading to Barnes, and subsequently the elevator receipt, 
unless it was for him to carry into effect their instructions 
to sell, and report account of sale. We think, therefore, the 
court was right when it charged in effect, “that delivery 
was essential to the completion of the sale, and that au- 
thority to sell included authority to deliver.” Benj. on Sales, 
311,674,677. Itis a sound rule of law, that authority todo - 
a thing generally carries with it authority to do everything 
necessary for the accomplishment of the main object; and 
if Barnes was constituted an agent to sell, he was an agent 
to deliver, and if he could not deliver without surrender. 
ing the elevator receipt under his instructions, he had 
authority to surrender it. Story on Agency, 57, 60, 82, 85 
93, 94. It is also arule that when such an agency is 
created by letters, the correspondence would, in the inter- 
est of trade and commercial confidence, be liberally con- 
strued in favor of the grant of authority. Story on 
Agency, 92. 

As the plaintiffs’ evidence in the case was all that was 
submitted, on acareful consideration thereof, and the rules 
of law given in charge and applicable thereto, we see no 
error in the judgment of the court overruling the motion 
for a new trial. 

Let the judgment of the court below be affirmed. 
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VIGAL, executrix, e¢ al. vs. CASTLEBERRY, ordinary, 
for use. 


. Where atrustee gave bond for the faithful performance of his duty 
as such, and subsequently received property of the estate which he 
never turned over thereto, but charged himself with a certain 
amount of money in his returns in lieu thereof, and died, and his 
executors refused to pay over any thing to his successor, suit could 
be maintained on the boad. It is immaterial that the property ac- 
tuaily received was land to which the trustee took title in his own 
name, 

. A charge should not be given in a civil case making the jury the 
judges of the law and the facts. 

. Acharge allowing an improper rate of interest, which was correc- 
ted by writing off the excess, did not necessitate a new trial. 

. Anon-suit was properly refused in this case. ; 


Trusts. Practice in Superior Court. Practice in Su- 
preme Court. Before Judge WILLIS. Chattahoochee 


Superior Court. March Term, 1881. 


To the report contained in the decision it is only neces- 
sary to add that after a verdict for the plaintiff, the de- 
fendants (executors of the deceased trustee) moved for a 
new trial on the following grounds: 

(1.) Because the court refused to charge as requested 
in writing, “that if the jury believed from. the evidence 
that Vigal received land and not money, and that said 
land is now in the possession of the executors of Vigal, 
then the jury cannot find for the plaintiff in this case as 
set forth in plaintiff's declaration.” 

(2.) Because the court refused on request to charge, 
“that if the jury believed from the evidence that Vigal 
during his lifetime did not break or violate his bond, then 
they must find for defendant.” 

(3.) Because the court charged that if in his lifetime 
Vigal chatged himself in his returns with ten per cent 
interest, that would be evidence that he made ten per 
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cent, and the jury might find the principal with ten per 
cent interest to the present time. 

(4.) Because the verdict is contrary to law and evidence. 

(5.. Because the court refused a non-suit on the close 
of plaintiff's testimony. (The facts shown are stated suf- 
ficiently in the decision.) 

The court refused the new trial upon plaintiff's writing 
off the interest above seven per cent since the trustee’s | 
last return, which wasdone. Defendants excepted. 


B. A. THORNTON; T. A. GRIMES, for plaintiffs in 
error. ’ 


Jos. F. Pou, for defendant. 


JACKSON, Chief Justice. 


This suit was brought by the trustee of Hattie R. 
Hastings against the executors of the former trustee for 
the recovery of money in the-hands of the deceased trus- 
tee which belonged to the cestud gue trust, and which the 
former trustee received and did not pay over, and which 
his executors have on hand and refuse to account for.’ 
The action is brought on a bond by the ordinary for the 
use of the present trustee against the executors of the 
deceased trustee and his sureties. On demurrer the 
cause was dismissed as to the sureties, and proceeding 
against the executors alone, a verdict was rendered against 
them, and judgment rendered thereon. A motion was 
made for a new ‘trial, and overruled, and the judgment 
thus overruling this motion is assigned for error. 

I, 2. The condition of the bond is to administer the trust 
property according to a will in evidence, which gave it to 
the trustee for the use of Hattie R. Hastings, and it ap- 
pears in testimony that it was turned into land by the 
defendants or their testator, and the deed taken in his 
name. The returns of the deceased trustee showed the sum 
he received, and it is wholly immaterial whether he received 
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it in property or in money. He charged himself with its 
value and returned it as money. Thus the bond was 
broken by the failure to account for it, and the recovery 
should have been had, and the verdict and judgment are 
right. 

From this view of the case it will be seen that the 
refusal to charge that if the former trustee received 
land, there could be no recovery, is not erroneous; and 
the other refusal in regard to the bond not being broken, 
couched in such broad terms as to make the jury judges 
of law and fact as to what would break it, is not error, the 
presumption being that the court told the jury what facts, 
if proved and believed, would in law be sufficient to au- 
thorize them to find that it was broken, and the evidence 
being abundant that it had been broken. 

3. The charge in regard to ten per cent interest was 
cured by the order to write that off over seven per cent, 
and the compliance of the plaintiff with that direction of 
the superior court. 

4. Of course the non-suit ought not to have been 
granted in the light of what has been written above. 

Judgment affirmed. 


PERRY vs. WATTS. 


1. Adeclaration which set out a promise by defendant to put plaintiff 
in possession of a certain farm, “on or before” the 25th day of 
December, a demand therefor on December 17th, and refusal to 
deliver, resulting in damage to plaintiff, was demurrable. 

. Before a refusal by the judge to allow amendments can be a ground 
of error,.it must appear that such amendments were properly pro- 
posed and that they were refused. Where itdid not appear that the 
court knew what amendments were proposed to be made, there will 
be no reversal for not allowing them. 


Actions. Contracts. Damages. Amendment. Prac- 


tice in Superior Court. Before Judge FLEMING. Ran- 
dolph Superior Court. May Term, 1881. 
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Perry sued Watts, alleging that he had made a contract 
to rent of the latter certain land and to have the use of 
certain property in connection therewith for farming pur- 
poses; that possession was to be delivered to him “on or 
before the twenty-fifth day of December, 1877;” that on 
December 17th, he demanded possession, and defendant 
entirely refused to comply with his contract; that plain- 
tiff was damaged, etc. 

Defendant demurred to this declaration. During the 
argument plaintiff's counsel stated that if the declaration 
was held insufficient they would amend it. After they 
closed their argument, the court asked if there was any- 
thing more, they said no; the court sustained the de- 
murrer, and dismissed the case; plaintiff excepted. 


W. C. WorRILL, for plaintiff in error. 


KENNON & Hoop, for defendant. 


JACKSON, Chief Justice. 


1. This declaration sets out that the defendant “on or 
before” the twenty-fifth day of December agreed to put 
the plaintiff in possession of a certain farm, with stock, 
implements, etc., etc., and that on the preceding 17th day 
of the same month a demand for possession was made and 
declined, and thereby plaintiff was greatly damaged. 
The plaintiff made his demand too soon, and there is no 
error in sustaining the demurrer and dismissing the action. 

2. There was no error in declining to allow the amend- 
ments which were not written out and offered, but the bill 
of exceptions alleges that plaintiff was about to offer them, 
but did not in fact doso. The court must know what the 
amendments are before it can commit error in not allow- 
ing them, and it does not appear that the court knew what 
the amendments were. Besides, the judge certifies that 
he distinctly asked counsel if there was any thing more, 
and being answered that there was not, made the ruling, 
and granted the judgment of dismissal. 

Judgment affirmed. 

v 67—39 
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TURNER vs. JORDAN, administrator. 


. Where an attorney, who had represented a defendant in his lifetime, 
agreed for the administrator of the defendant to be made a party 
before the expiration of the first year of administration, on a motion 
by the administrator to set aside the judgment rendered in such 
suit, he was not disqualified from testifying by reason of the death 
of the attorney. 

. A judgment against an administrator, who was made a party by 
consent of counsel who did not represent him (though he had rep- 
resented the intestate), and without his knowledge, before the ex- 
piration of the first year of his administration, could be set aside 
in a court of law with proper pleadings and with all parties in in- 
terest as parties to the motion, the motion being made at the first 
term after notice to the administrator. 

. Such facts appearing, the judgment was properly set aside. 


Witness. Judgments. Administrators and Executors. 
Attorney and Client. Before Judge Hoop. Terrell Su- 


perior Court. May Term, 1881. 


A suit was pending in Terrell superior court in favor 
of Turner vs. Reviere. The defendant died, and Jordan 
became his administrator. Parks and Wooten had been 
the attorneys of the intestate, the former having more 
particularly the charge of the case. During the first year 
of the administration the administrator was made a party. 
Parks consenting thereto, and the case was continued. 
Ata subsequent term it was tried, and a verdict and judg- 
ment rendered for the plaintiff. At the next term the 
administrator made a motion to set aside the judgment. 
He alleged that Parks had never been employed by him 
nor authorized to represent him; that he had administered 
the assets in his hands, and had no notice whatever of the 
suit or judgment against him until after the adjournment 
of the term at which such judgment was rendered ; and 
that he had a good defense thereto. He testified sub- 
stantially to the same facts. There was some other tes- 
timony not material here. Plaintiff objected to him asa 
witness, on the ground that Parks had died. The court 
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sustained the motion, and set aside the judgment. Plaintiff 
excepted. 


GUERRY & SON, for plaintiff in error. 
HAWKINS & HAWKINS; J. G. PARKS, for defendant. 
JACKSON, Chief Justice. 


This was a motion to set aside a judgment on the 
ground that the administrator was made a party in less 
than twelve months after the death of intestate without 
his consent, or the consent of any counsel employed by 
him, and without his knowledge. 

The entire case, law and fact, was submitted to the court, 
and the judgment was set aside. Whereupon the plaintiff 
excepted, and assigns for error here three points. 

1. The first is that the administrator was incompetent 
to testify, Parks, the counsel, or one of counsel employed 
by the intestate, being dead. Parks was not a party in 
any sense, neither to the contract or cause of action, nor 
was there any conflict of pecuniary interest to him be- 
tween him and the administrator. The judgment in this. 
case could not be used in any other suit for or against 
him, and the administrator is competent to testify in re- 
spect to his employment or non-employment by him. 
Whatever interest the administrator had goes to his credit 
and not to his competency. 

2. Secondly, it is alleged that the motion to set aside 
the judgment cannot be entertained in this case, for the: 
reason that the defect does not appear on the face of the 
judgment or record. The motion was made as soon as 
the administrator heard of the judgment at the next term 
thereafter, and is in time. The pleadings are full, the 
grounds distinctly alleged, and all parties in interest are 
made parties to the motion. This takes this case without 
the ruling in 60 Ga., 353: That was a proceeding between 
two judgment creditors contending for the funds in court 
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of the defendant in execution. One judgment creditor 
attacked the judgment of another, and the defendant i in 
the judgment was not made a party. 

3. Thirdly, it is assigned for error that the judgment is 
wrong. The testimony is clear that the counsel employed 
by the decedent gave the consent, but that none of them 
were employed by the administrator. The administrator 
has important rights of his own at stake in addition to 
those of the estate, and it is easy to see how those rights 
might be put in jeopardy by failure to file pleas which 
might protect him from personal liability. He had twelve 
months given him by law before he could be made a party, 
and yet is made one before that time expired by persons 
wholly unauthorized to consent for him. In Doddins vs. 
Dupree, 39 Ga., 394, this court set aside a judgment con- 
fessed by the attorney of defendant, as the record showed, 
upon a/iunde ptoof that the attorney was not retained by 
the defendant. That case covers and controls this. 


Judgment affirmed. 


HINES vs. RUTHERFORD, executor. 


1. A suit brought by one as heir at law may be amended so as to be- 
come a suit by him as executor. 

(a.) That there are other heirs makes no difference ; the executor rep- 
resents all parties in interest. 

2. Such anamendment relates back to the filing of the original suit, 
and if the original action was not barred, the amendment will not 
be barred. 

3. Where one holding land permissively under bond for titles conveyed 
it absolutely (the vendee taking possession), and subsequently re- 
bought from his vendee and re-sold to another vendee, the adverse 
possession was broken, and the possession of the first and last ven- 
dees could not be tacked so as to make a good prescriptive title 
against the original holder of the title. 

(a.) It makes no difference that the first vendee remained in actual 
possession from the time of his re-conveyance until the second 
vendee took possession, he having done so not under claim of right 
in himself but under his vendor to whom he had re-conveyed. 
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. That a vendor who has given bond for titles has sued and recov- 
ered a judgment for the balance of the purchase money, will not 
bar a subsequent suit in ejectment for the land. He is not com- 
pelled to file a deed and levy on the land. 

. Is one whose vendor has only a bond for titles to land, and who 
makes no effort whatever to discover the nature of his title, entitled 
to equitable protection as a dona fide purchaser? Qwuere. 


Ejectment. Amendment. Administrators and Exec- 
utors. Prescription. Actions. Vendor and Purchasers. 
Title. Before Judge FLEMING. Dougherty Superior 
Court. April Term, 1881. 


Samuel Rutherford made his bond for titles, without 
any date, to Eubanks Tompkins, conditioned in the sum 
of nine thousand dollars to make him titles to lots of 
land numbers 174, 187 and 214, in second district of Dough- 
erty county, Georgia, when he should pay his two notes 


for $4,500.00 each, one due the 25th of December, 1860, 
and the other on the 25th of December, 1861. Tomp- 
kins went into possession of the land in 1859, and soon 
afterwards sold it to Jones, who took possession of it in 
January, 1860, under a deed, and remained in possession 
until January, 1864, when he deeded the land back to 
Tompkins, and Tompkins sold it to R. K. Hines, and 
Hines took possession of it directly from Jones. « Tomp- 
kins never was in actual possession since 1859, though he 
held the title from Jones for a short time, the latter re- 
taining possession. 

Samuel Rutherford made his will on the 7th of March, 
1866, appointing Williams Rutherford, his son, his execu- 
tor. He gave special bequests to his three children, Wil- 
liams, Eliza and Mary, of negroes, etc., all being person- 
alty, and of the residue of his estate he gave two-thirds 
to Williams and one-third to Mary. Samuel Rutherford 
afterwards died. 

On the twenty-first day of September, 1866, Williams 
Rutherford, as executor of Samuel Rutherford, deceased, 
brought his action of complaint against Tompkins upon 
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the last of the notes due, under the bond for titles, to-wit : 
One note for $4,500.00, due December 25th, 1861, and in 
December, 1868, obtained a judgment thereon. 

In 1860, a declaration in ejectment, with one demise 
in favor of Williams Rutherford, heir at law, was filed 
against Richard K. Hines for the three lots of land men- 
tioned in the bond for titles from Samuel Rutherford to 
Eubanks Tompkins. By amendment, in 1879, the suit 
was so altered as to be a suit by Rutherford as executor. 
This action was tried the second time at the April term, 
1881. The plaintiff opened his case, and introduced the 
certified copy of the will of Samuel Rutherford, letters 
testamentary to him as executor, bond for titles of Sam- 
uel Rutherford to Eubanks Tompkins, and deed from said 
Tompkins to R. K. Hines for the three lots mentioned 
in the bond (made under power of attorney from Tomp- 
kins to D. A. Vason), dated twenty-third day of January, 
1864; also the declaration and judgment and f. fa. vs. 
Tompkins. 

Defendant’s counsel moved to rule out the amendment 
to plaintiff’s declaration, it being originally on the demise 
of Williams Rutherford, heir at law, and the amendment 
being “ Williams Rutherford as executor.” Defendant’s 
counsel proposing to show that he was not the sole heir 
at law,*but he had two sisters, equal heirs at law, the 
amendment bringing in new rights and new parties. The 
motion was overruled and defendant excepted. 

Defendant then moved a non-suit, because it ap- 
peared from the evidence and was admitted that Hines’ 
possession began in 1864, and the amendment not 
being made. bringing in Williams Rutherford as ex- 
ecutor until 187¢, and the will showing he was not sole 
heir at law or sole legatee, a prescriptive bill -had 
ripened, and suit for mesne profits was barred; and 
on the further ground that, plaintiff having shown 
that he had brought his action on the note dated 25th 
of December, 1861, to October term, 1866, of Dougherty 
superior court, and recovered judgment against Tompkins 
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thereon, and having failed to file a deed to the land and 
levy on and sell the same without any reason therefor, he 
had elected his remedy, and could not afterwards bring 
ejectment. The motion for non-suit was overruled, and 
defendant excepted. 

In addition to the plea of the general issue, the statute 
of limitations, and title by prescription, defendant filed 
a number of amended pleas, which he read upon the clos- 
ing of plaintiff's case. Taken all together, they set up 
substantially the following defenses : 

(1) That by suing on the purchase money riote the 
executor elected to ratify the sale, and was estopped from 
bringing ejectment. 

(2.5 That if the executor could recover the land, defend- 
ant in equity should be allowed the amount he had already 
paid thereon. 

(3.) That the original declaration was in the name of 
Rutherford as heir at law (there being other heirs also) ; 
that if defendant’s prescriptive title had not ripened be- 
fore the beginning of this suit, it had done so before it 
was changed by amendment to a suit by the executor. 

(4) That at the time judgment was rendered on the 
note of Thompson he was solvent, and so remained for 
some time thereafter, but subsequently became insolvent ; 
that by the laches of plaintiff in failing to pursue his 
rights the debt was lost and defendant damaged; where- 
fore he claimed that plaintiff was estopped from bringing 
this action. 

(5.) The eighth plea contained both a claim of prescrip- 
tive title at the time of the commencement of the suit, 
and also a substantial repetition of the third plea above. 

(6.) That after judgment on the purchase money note 
the land was simply a security, and title was not in the 
plaintiff so as to warrant an action of ejectment. 

(7.) That defendant was a dona fide purchaser for value, 
and as such entitled to protection, plaintiff having failed 
to proceed for more than four years after judgment on 
the note. 
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(8.) That plaintiff had abandoned all claim of title to 
the land by failing to pay taxes thereon since 1864. 

(9.) That defendant had paid a considerable amount for 
taxes, which he claimed the right to recoup before the 
land or mesne profits could be recovered. 

All of these amended pleas were stricken except the 
general claim of a prescription stated in number five above. 
The other facts are sufficiently stated in the decision. 

The jury found for the plaintiff the premises in dispute 
with $750.00 mesne profits. Whereupon defendant ex- 
cepted. 


G. J. WRIGHT; D. A. VASON; WARREN & HosBs; 
R. F. Lyon, for plaintiff in error. 


W. E. SMITH; JOHN RUTHERFORD; J. C. RUTHER- 
FORD, for defendant. ? 


JACKSON, Chief Justice. 


This was an action of ejectment brought to recover a tract 
of land in the county of Dougherty. - The jury found for 
the plaintiff the premises in dispute, and the defendant ex- 
cepted to various rulings of the court pending the trial, 
and assigns for error said rulings. 

This cause was here before and is reported in 63 Ga., 
244. The points then ruled, unlessso changed by new 
proof on thetrial now to be reviewed as to make those 
principles inapplicable, are res adjudicata ; and it will sim- 
plify matters to dispose of them first. 

1. It was then ruled that though the suit was brought 
by Williams Rutherford as heir at law, it could be amended " 
so as proceed in his name as executor of the will of the de- 
cedent. It is in proof now, or proof was offered to show, 
that there are two. other heirs at law of decedent, where- 
as on the former trial no heir was known tothe court ex- 
cept the plaintiff's lessor, Rutherford, who was allowed to 
amend by dropping heir at law and inserting executor. 
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Counsel for defendant, now plaintiff in error, insists that 
the proof of two other heirs being in life so changes the 
status that the amendment then allowed is illegal; he 
moved to strike it, and on the court’s refusal, assigns er-* 
ror. Wecannot see what difference that makes as to the 
principle then ruled. The principle then ruled was that a 
party in any case in ejectment, as in any other, could 
change an individual suit by amendment to a suit in his 
representative character, and that the words “as heir at 
law” were merely descriptive and amounted to nothing. 
The suit in the bare name of Rutherford was precisely the 
same as the suit in his name with the added words as heir 
at law. His title as an individual and as heir at law would 
be identical—that is title by descent—whether he had put 
in the words “as heir at law”’ or not, he could show that 
he was, and derived his right by descent ; whereas his title 
as executor is distinct, as in that character he took by 
purchase, under the will to pay debts and for the legatees 
and not at all by descent. The right to amend was put 
en the statute authorizing amendments and not on any 
connection between the heir at law and the executor. So 
that it can make no difference if there were three ora 
dozen heirs at law in life at the time the suit was brought. 
But one sued, and he changed the character of his suit to 
that of executor of the will of decedent from his individ. 
ual right as heir at law. The court could do nothing else, 
therefore, under the principle ruled in this case, reported 
in the 63d Ga., than to deny the motion to strike the 
amendment. 

2. This court also then held that the amendment related 
back to the filing of the original suit, and that therefore 
the prescriptive right of defendant’s possession stopped 
running at that date, and did not move on to the date of 
this amendment when the lessor of the plaintiff was 
changed from an individual to an executor. The whole 
title was in him as executor to carry out the will, and no 
matter how many heirs there were, none of them had title 
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as heirs but legatees, and none were barred who were not 
barred when the suit was originally filed. Everybody who 
took under that will was represented by this executor, and 
as by the amendment and its relation back to the original 
suit the executor sued when the writ was first filed in 
office, all interested then sued by and through him. 

3. But this court then held also that the bar of the 
statute did not attach to the ‘case then made, counting it 
to cease running at the date of the beginning of the action, 
or rather the prescriptive right of the defendant was not 
then made out, for the reason that the continuity of the 
chain of possession was broken by one link being destroyed, 
and that this link became unfastened when Jones conveyed 
the land back to Tompkins, January 8th, 1864, and Tomp- 
kins, not Jones, then conveyed to Hines, who held under 
Tompkins. and not under Jones. Tompkins’ possession 
was merely permissive, his whole title being shown by 
bond for titles, and the purchase money not being paid. 
It is true, that Jones’ possession was adverse to Ruther- 
ford and to his executor, because he took an absolute deed 
from Tompkins, and if Jones had made title to Hines, 
and if Hines had taken title and possession under him, 
Hines would have held a good title by prescription; but 
instead of so doing; Hines took the title from Tompkins 
and went in under him; therefore, as ruled in this case in 
63d Ga., when here before, the continuity of possession 
was broken, and Hines’ prescriptive title did not run the 
prescribed unbroken length. 

A new fact, however, it is said, is here that may not 
have appeared in the record before, and probably did not; 
because Judge BLECKLEY, in delivering the opinion then, 
says, that “ Though the possession of Jones was adverse, 
its continuity was broken by the intervening permissive 
possession of Tompkins,” evidently taking it as true that 
from the 8th of January, 1864, when Jones deeded back 
to Tompkins, up to the 23d of the same month, when 
Tompkins conveyed to Hines, Tompkins again was in ac- 
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tual possession, whereas now it appears that he was not in 
actual possession, but Jones held the actual possession 
until Hines went in on the 23d. The record does not 
fully and clearly establish this fact, but assuming that it 
is so, then the question now presented is this: does the 
fact that Jones, though he parted with the title to the 
land on the 8th by conveying to Tompkins, still held the 
possession till the 23d, when Hines took possession, alter 
the effect of the ruling as reported in the 63d Ga.? Was 
the continuity of adverse possession under claim of right 
preserved from the 8th to the 23d? We do not think so. 
‘There was no right of possession—no claim of right or 
color of title in Jones during that period, except under 
and for Tompkins. From the date of his deed to Tomp- 
kins, when he parted with the right of possession and con- 
veyed all right out of himself to the land, up to the day 
Hines went in, Jones held possession for Tompkins, and 
the possession he turned over to Hines was the possession 
of Tompkins; and that was not adverse to Rutherford, 
because Tompkins only held from Rutherford under bond 
for titles when the purchase money was paid, and the pur- 
chase money was not then paid. 12 Ga., 450; 25 /d., 507; 
63 10., 244. 

The conclusion is logical, as appears to us, that this new 
fact, considering it so, does not vary the case made and 
decided in the 63d Ga. If Tompkins attempted to tack 
to a possession of his this possession of Jones’, or to rely 
on seven years’ possession by himself or anybody else with 
himself, it is clear that he could not set it up against 
Rutherford till he had paid the purchase money; and 
Hines cannot tack any possession or right of possession 
in Tompkins to his own adverse possession, because Tomp- 
kins never had any right to possess, or actual possession 
which was adverse to Rutherford. For these reasons we 
think the ruling in the 63d still controls this case on this 
point. 

4. Another point made is that the plaintiff cannot re- 
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cover in the action of ejectment, because he has sued and 
obtained judgment on the note for the purchase money ; 
and has the right to make a deed and sell under sections 
3586 and 3654 of the Code. 

It is argued that the words “ may be levied,” in the 
first section cited, and the words “it shall and may be 
lawful,” in that last cited, are equivalent to an imperative 
command to the vendor to pursue this remedy where he 
holds the legal title and has given bond for titles; that 
“may” means “shall,” and must be so construed. We 
think that the words are permissive, not mandatory, and 
that it would do violence to their obvious import so to 
construe them in these statutes. In respect to the other 
position, that the plaintiff had the two remedies, and hav- 
ing elected to sue on the note could not bring ejectment, 
it is enough, perhaps, to say that the plea has been held 
one in abatement by this court at this term, and that it 
should be filed at the first term; and as this was not so 
filed, the point is controlled by that case. But we think, 
as intimated in the case referred to, Dykes, trustee, vs. 
McVay, that onthe merits, if properly in, the one case 
would not bar the other, or that because the party had 
elected to sue on the note for the balance of purchase 
money and got judgment thereon, that he would therefore 
be forced to go on and make a deed to the land and sell it 
as the property of the maker of the note, rather than sue 
the party in possession of it on the legal title with which 
he had never parted or agreed to part until the purchase 
money was all paid. The only effect would have been 
to try the title in a claim case made by Hines instead 
of in ejectment. All defenses good in one would have 
been equally so in the other form of action. See Dykes, 
trustee, vs. McVay, this term, and cases cited there. But 
this case really does not come under section 2894 of 
the Code, for even if it were the same cause of action, it 
is not between the same parties. 

The above are the controlling points in this case, and 
those pressed in the argument here. Some arose on mo- 
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tions to strike pleas, and others on motions to continue 
and the rejection of testimony. 

We understand that the amount of mesne profits was 
agreed upon, and thus the question about setting off taxes 
paid by defendant against them is not before us, and. we 
do not see how taxes paid by one in possession of anoth- 
er’s land can defeat the.true owner or be set off against 
the land itself. 

We see no error in striking the pleas numbered and set 
out in the record and the part of number eight which was 
stricken, for the question that portion made had been 
ruled in this very case as reported in the 63d. Ga. 

5.° The truth is that the defendant hardly stands on the 
footing of a purchaser for value without notice. His 
immediate feoffor, on whose title he relied, held only a 
bond for titles from Rutherford. Ordinary diligence re- 
quired him to see what that title was. True, his grantor 
also held a deed from Jones, but Jones had not held 
adversely long enough to vest in him prescriptive title, and 
had only a few days before made title to Tompkins, who 
before had conveyed to him. On the 8th of January 
Jones made the deed to Tompkins, on the 17th Tompkins 
gave power of attorney to Vason to seil for him, and on 
the 23d Vason, for Tompkins, made the deed to Hines. 
The bond for titles to Tompkins, Hines afterwards saw in 
Vason’s possession, and for aught that appears it was there 
at the time of the conveyance to defendant. That bond 
was the corner-stone of the title out of Rutherford, and 
diligence required Hines, seeing there was no deed on re- 
cord from Rutherford, to enquire how title passed out of. 
him. Had he asked that question and demanded that 
evidence of title, there would have been no trouble. It 
may be a hard case, but we do not see that either law or 
the principles of equity as settled in the books, will pro- 
tect the defendant. He got the title of Tompkins, no 
more, no less, and that was the right to the land when the 
’ purchase money was paid. 57 Ga., 601 [7]. 

Judgment affirmed. 
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JORDAN vs. OWENS. 


s 
1. A possessory warrant may be had in any county where the property 
to be recovered is found. It is not such a civil case as must be 
brought in the county of the residence of the defendant. 
2. We cannot say that the judge erred in refusing a certiorar7 in this 
case. 


Certiorart. Possessory Warrant. Jurisdiction. Before 
Judge Crisp. Lee Superior Court. March Term, 1881. 


The plaintiff in error, as petitioner for certiorari, set forth 
the following facts: that Owens sued out a possessory 
warrant before the county judge of Lee county for the 
recovery of a mule. Upon the trial defendant (Jordan) 
appeared by counsel, and filed the following defenses : 

(1.) That at the institution of said suit he was not a 
resident and citizen of the county of Lee, but was then 
and had been for a long time a citizen and resident of the 
county of Dougherty; that on the day he was served with 
said suit he was arrested by a criminal warrant issued from 
the county of Lee, by the sheriff of Lee county, in the 
county of Dougherty, and was discharged from said crimi- 
nal warrant, and thereupon he and said mule were arrested 
by the sheriff of Lee county under this possessory warrant, 
and that this court had no jurisdiction to try this case in 
Lee county. 

(2.) That since the institution of this suit, the plaintiff, 
John Owens, had conveyed to defendant, Jordan, all his 
right, title and interest to said mule, which release was set 
forth as a part of said plea. 

The facts stated in the plea to the jurisdiction as to the 
residence of Jordan, were admitted; but it appeared that 
the mule was taken out of the possession of the plaintiff 
by Jordan in the county of Lee, a short time before the 
institution of said suit. 

As to the other plea of release, the facts as set forth 
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were admitted, but the plaintiff, Owens, testified that he 
could not read, and did not know the contents of the 
paper, and that he signed it to keep him out of jail, as he 
was under arrest. 

The defendant by his counsel moved to dismiss said 
possessory warrant upon both groundstaken. The county 
judge refused said motion, holding first, that as the prop- 
erty was taken in Lee county, the court of Lee county 
had jurisdiction of the case; second, that the release was 
not good because a case could not thus be settled after 
suing out the warrant, and because the plaintiff testified 
he did not understand it when it was executed. .He 
awarded the possession of the property to the plaintiff. 

- Upon hearing the application for certiorari on the above 
stated facts, the judge refused to grant the certiorari, and 
the applicant excepted. 


VasOnN & ALFRIEND, by brief for plaintiff in error. 
FRED H. WEsT, by W. A. HAWKINS, for defendant. 


JACKSON, Chief Justice. 


1. In this case the error is assigned that the judge 
should have granted the writ of certiorari. The petition 
therefore is based on two grounds. The first is that an 
application for a-possessory warrant is a suit, and can be 
brought only in the county of defendant’s residence. 

Such ruling would destroy the entire policy of the act, 
and annihilate almost all its usefulness by confining its 
operation to a single county. It would be in the teeth of 
the act itself. Code, §4032 ef seg. Wecannot think that 
it conflicts with the constitutional provision that “ all 
other civil cases shall be tried in the county where the 
defendant resides.” Sup. to Code, §651. The same pro- 
vision is in the constitution of 1868 and preceding consti- 
tutions, yet wherever the defendant was caught in posses- 
sion of another’s personal chattels, under the provisions of 
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this old act, codified in section 4032, there the right of 
possession has been tried, no matter where he lived. It 
is not a civil case in the meaning of this clause of the con- 
stitution, but a mere summary mode of transferring pos- 
session to await the main trial of the case. Code, $4035. 

2. The other ground is that the party had been released. 
But the release was under duress and fraud,and this ground 
see:ns to have been virtually abandoned. At all events 
we cannot say that the judge of the superior court erred 
in refusing to open for further discussion the judgment 
on that release by the lower court. 

Judgment affirmed. 


SIMON vs. CITY OF ATLANTA. 


. The primary purpose of a street is for passage and travel, and any 
unauthorized and illegal obstruction of its free use comes within the 
definition of a nuisance; and such obstruction as would leave the 
street or way in an unsafe condition or impair its use in an unrea- 
sonable manner or fcr an unreasonable time, would render the city 
liable for any damage resulting therefrom. 

. But the right of the public to use a street is subject to such reason- 
able and necessary limitations as the city may impose upon it. 
Therefore, so long as an obstruction placed upon a street is tempo- 
rary and reasonable in its character, and is intended for the public 
safety and convenience, its existence furnishes no cause for com- 
plaint. 

. A good fire department is both necessary and useful to a city, and 
its efficiency is promoted by parades and practice. Hence to tem- 
porarily obstruct passage by stretching ropes acfoss a street during 
a parade or practice of the fire department, does not furnish any 
ground for damages against a city. 


Municipal Corporations. Damages. Negligence. Non- 
suit. Before Judge HILLYER. Fulton Superior Court. 
April Term, 1881. 


Reported in the decision. 
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S. A. DARNELL; GEORGE S. THOMAS; T. P. WEST- 
MORELAND, for plaintiff in error. 


W. T. NEWMAN, for defendant. 


SPEER, Justice. 


Plaintiff in error brought his suit against the city of 
Atlanta for ten thousand dollars damages alleged to have 
been sustained for personal injuries done him by reason of 

the fault and wrongful act of defendant. 

The declaration alleges “that by an act of the general 
assembly of 25th February, 1874, the city of Atlanta has 
the control and supervision of the streets thereof, and the 
needed authority to keep said streets and public places free 
from obstruction, and to prevent the improper use of said 
streets and public places; but that the defendant had no 
authority conferred by law to allow ropes or other obstruc- 
tions to be placed in said streets. Nevertheless, said de- 
fendant wrongfully and unlawfully permitted and allowed 
both sides or ends of Broad street in said city, at a point 
where it crosses Marietta street at right angles, to be ob- 
structed by ropes stretched across said Broad street, thus. 
incommoding and endangering the community, and that 
petitioner passing along said street on his usual business. 
on a wagon, then and there by reason of said ropes so 
stretched across said street at said crossing, was violently 
thrown from said wagon on the ground with great force and 
violence, thereby fracturing his collar bone and seriously 
and permanently injuring him internally, producing hernia 
or rupture, etc.; wherefore he brings suit;”’ etc. 

On the trial of the case, the plaintiff submitted in sub- 
stance the following proof: Plaintiff being sworn said: 
Was 42 years of age; resided in Atlanta, and was residing 
here 6th May, 1878; was employe of the Atlanta city 
brewery to deliver beer to the city customers of said com- 
pany; was so engaged on morning of 6th May, 1878; was 

v 67—40 
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driving beer wagon along Broad street with beer for cus- 
tomers on south side of railroad ; desired to cross railroad 
on Broad street bridge as the safest and most direct route ; 
on approaching Marietta street which crosses Broad street 
at right angles, noticed Broad street was blocked by a 
crowd of people, and ropes were stretched across the street 
from the building on one corner to the other, on both the 
north and south sides of Marietta street where it inter- 
‘sected and crossed Broad. Saw several of the Atlanta 
police in the crowd on both sides of Marietta street in 
immediate vicinity of the ropes. Stopped my wagon; 
some one in the crowd told me to come on, that the ropes 
would be raised for me to pass under; drove on, passed 
under the rope on the north side of Marietta street safely, 
and crossed Marietta street, reached the south side; the 
rope across was there raised, and while I was passing under 
it the rope either fell or was lowered so that it struck me, 
and by it I was dragged and thrown violently off the wagon 
and seriously and permanently injured as alleged. Wit- 
ness said there was a firemen’s parade and exhibition in 
the city of Atlanta on that day. Cannot say whether any 
of the policemen held the rope at time I was injured. 

Dr. Westmoreland testified as to the extent of the inju- 
ries the plaintiff -had received on the day of the fireman’s 
parade; and also plaintiff introduced the Northampton 
tables to prove the reasonable expectation of life of one 
of plaintiff's age, and closed. 

Defendant moved a non-suit, on the ground that the 
city had the right to obstruct its streets by ropes, etc., on 
the occasion of the public parades and drills of the firemen 
of the city, and that, even if this were not so, that the plain. 
tiff was at fault in attempting to pass the obstructions, 
and the city was not liable; which motion for non-suit was 
allowed by the court, and plaintiff excepted. 

It is insisted by the defendant in error that there was no 
evidence showing that the ropes constituting the obstruc- 
tions complained of were shown to have been placed there 
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by authority or permission of the city, and that the pre- 
sence of police officers there near the ropes, even if they 
were at fault in not at once removing said ropes, does 
not render the city liable for the default or misconduct of 
its officers, as has been ruled in 54 Ga., 468; 62 Ga., 299; 
Rivers vs. City of Augusta, decided at September term, 
1880. But taking it for granted, and from the evidence it 
may be well presumed, that the ropes across this street (in 
view of the firemen’s public parade) were placed there by 
the city as a measure of temporary precaution, to guard 
against any encroachment upon the drill and parade of the 
fire department of the city that day,—the question is, did 
the city have the right under the circumstances thus tem- 
p>rarily to obstruct the streets; for this is the proposition 
denied by plaintiff in error, and upon it he bases his right 
for damages, since this is the sole ground alleged upon 
which he seeks to recover. 

We recognize the doctrine so earnestly contended for 
by counsel for plaintiff in error, that streets and public 
places belong to the general as well as the local public; 
and that if the control and general supervision of streets 
is conferred by the legislature upon the municipality, such 
a corporation holds them in trust for the convenience and 
use of the public at large, and it becomes its duty not only 
to keep them in safe and suitable condition for the passage 
of persons and transportation of commodities, but the duty 
also devolves upon it of keeping them free from any such 
unauthorized obstructions as may permanently or unrea- 
sonably interfere with their public use and enjoyment; 
and if necessary for this purpose in its corporate name it 
may institute judicial proceedings to prevent or remove 
obstructions thereon. Of course this power of the muni- 
cipality is conferred by charter, and limited by and depend- 
ent upon tiie legislative grant that confers it. Usually this 
power is conferred in such general terms that it may be 
well said that municipalities in our state generally have 
the authority to open, care for, regulate and improve their 





622 SUPREME COURT OF GEORGIA 
Simon vs. The City of Atlanta. 


streets, and when taken in connection with other powers, 
have all necessary authority to keep the streets free from 
obstructions, and to prevent the improper use of the same, 
and to pass such ordinances as will effectuate such an end. 
But with reference to streets in populous places, the public 
convenience will require more than the mere right to pass 
overthem. It may be necessary tc grade them toa level ; 
for this purpose the corporation may cut down trees, dig 
up the earth and use it in improving the street there or 
elsewhere ; may make sewers, culverts and drains upon or 
under the surface, and do all such acts as are appropriate 
or incidental to the beneficial use of the streets by the 
public. 

The primary purpose of astreet is for passage and travel, 
and any unauthorized and illegal obstruction to its free 
use comes within the legal notion of a nuisance, and any 
such nuisance as would leave the street or way in an un- 
safe and dangerous condition, or impair its use in an un- 
reasonable manner, or for an unreasonable time, would 
make the city liable for any damage resulting therefrom. 
2 Dillon, 722. 

But it is not every obstruction, irrespective of its charac- 
ter or purpose, that is illegal, although not sanctioned by 
express legislative or municipal authority ; on the contrary, 
the right of the public to the free and unobstructed use of 
a street or way is subject to reasonable and necessary limit- 
ations. The carriage and delivery of fuel, grain or goods 
are legitimate uses of a street, though it may result in the 
temporary obstruction of the right of public transit ; so 
the improvement of the street, the digging of cellars on 
adjacent lots for building, etc., are not invasions of the 
public easement, but simply incidents to or limitations on 
it. They can be justified when, and only so long as, they 
are reasonably necessary. There need be no absolute 
necessity ; it suffices if the necessity is a reasonable one. 
The right temporarily to obstruct a street springs from 
reasonable necessity, and is limited by it, and those who 





SEPTEMBER TERM, 1881. 623 


Simon vs. The City of Atlanta. 


exercise the right must so conduct themselves as to dis- 
commode others as little as is reasonably practicable, and 
remove the obstruction or impediment within a reasonable 
time, having regard to the necessities and circumstances 
of the case; and when they have done this, the law holds 
them harmless 51 Me., 264, 297; 67 Jb., 46; 24 Am. 
Rep , 437. That so long as the alleged obstruction is for the 
public convenience there can be no reasonable ground of 
complaint,was held in the case of King vs. Russell, 6 B.&C., 
566; but the extent of this principle has been since ques- 
tioned. It is, nowever, a safe and reasonable rule to de- 
clare, that so long as the alleged obstruction is temporary 
and reasonable in its character and is intended for the 
public safety and convenience, it is no cause of complaint. 
Admitting that the obstructions here complained of were 
placed there for the public safety and convenience, to guard 
the drill and procession of the firemen’s parade from intru- 
sion and interruption, it would, so far from being illegal and 
a nuisance for which the city should respond in damages, 
be on the other hand a wise and prudent forethought and 
provision to guard the public from collision and preserve 
the order and discipline of the procession. An efficient 
fire department in a city like Atlanta is absolutely essen- 
tial to the safety of life and property. Its efficiency de- 
pends upon its drill, discipline and the proper condition 
of its implements used in extinguishing fires. These are 
best subserved by drills, parades and the practical use of 
their engines. These drills, parades and use of their ma- 
chinery can only be had in the public thoroughfares, and 
if it be necessary temporarily to keep these thorough. 
fares open by rope obstructions or otherwise temporarily 
stretched, and thus closing certain streets leading to them, 
it is one of those limitations upon the use of public streets 
and the right of transit thereon to which the public must 
yield, since the public at large are in the results its bene- 
ficiaries. It was but a temporary and reasonable obstruc- 
tion under the evidence, erected for the convenience and 
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safety of the public, for the promotion of a system in 
which the public interest was vitally concerned. As the 
stretching of these ropes across Broad street was, under 
the evidence, the only complaint against the city, without 
discussing the palpable fault on the part of the plaintiff 
that led to his injury, we think that there was no case 
made against the city in behalf of the plaintiff, and the 
non-suit awarded was right. 
Let the judgment of the court below be affirmed. 


THE CONTINENTAL NATIONAL BANK OF NEW YORK vs. 
FOLSOM. 


. Under §2781 of the Code, to bind an indorser on bankable paper, the 
notice to him must show not only demand and refusal to pay. but 
also the protest of the note for non-payment. 

. Whether a failure on the part of the presiding judge to make his 
charge more explicit was error or not, would depend on its legality 
as given. 

. Although the court was requested to deliver a written charge, yet 
where counsel verbally called attention to an ambiguity and asked 
its correction, and thereupon the court asked them whether a verbal 
explanation would do, or whether a written correction should be 
made, and they assented to an oral explanation, that it was so given 
is no ground for a new trial. 

. Where several pleas are filed by a defendant, a verdict in his favor 
should show on which plea it is rendered; and upon objection to a 
general verdict for the defendant, the jury will be required to retire 
and amend their verdict so as to show this. But if a general ver- 
dict for the defendant be returned, received and recorded without 
objection, it will not be a ground for new trial that it fails to specify 
on which plea it rests. 

. The verdict is supported by the evidence. 


Promissory Notes. Indorsement. Notice. Practice in 
Supreme Court. Charge of Court. Verdict Before Judge 
HILLYER. Fulton Superior Court. April Term, 1881. 


Reported in the decision. 
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MyYNaTT & HOWELL, for plaintiff in error. 


E. N. BROYLES; R. ARNOLD; F. A. ARNOLD, for de- 
fendant. 


CRAWFORD, Justice. 


1. The Continental National Bank of New York sued 
Hape as maker and L. B. Folsom as indorser, upon a pro- 
missory note payable at the City Bank of Atlanta. Fol- 
som, among other pleas, filed one setting up want of notice 
of non-payment and protest, as required by law. The 
evidence being in, the judge charged the jury, among other 
things, that if a demand for payment was made at the 
bank, and the same refused, and that thereupon the note 
was duly protested for non-payment, and notice given the . 
indorser, as required by law, of the demand, refusal and 
protest for such non-payment, then the indorser would be 
liable ; but that without such proof he would not be liable, 
The principle herein charged is alleged as error, in that 
the judge held that to charge an indorser, not only notice 
of demand, refusal and non-payment must be shown, but 
that of protest as well. We confess that it is hard to bring © 
our minds to the conclusion that to bind an indorser on 
bankable paper, due notice of the demand, refusal and 
non-payment of the note would be insufficient, for this is 
the almost universal rule. But the Code of Georgia, §2781, 
provides as to bills and notes negotiable at any chartered 
bank, when not paid at maturity, “that notice of non-pay_ 
ment, and of the protest of the same for non-payment, 
must be given the indorser, or he will not be held liable 
thereon.” Even this was not entirely conclusive that such 
was the proper construction of the section until traced to 
its source, which was found in a decision pronounced by 
Chief Justice Lumpkin, in the case of Field vs. Thornton, 
1 Ga., 311. In that case the question was whether due 
notice of the non-payment,when given, did not also include 
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notice of demand and refusal. After holding that it might 
be fairly included in such notice, the judge then says: “ But 
if the notice came actually short of this, and only informed 
Thornton of the fact that the bill had not been paid at 
maturity, and had beeu protested on that account, that 
was enough,” etc. 

This dictum, even of that eminent judge, would not of 
itself be sufficient to require us to hold that due notice of 
non-payment was not equivalent to notice of dishonor; 
but when word for word it was incorporated into the Code 
and made to have the effect of statyte law, we are bound 
to its enforcement. 

The charge of the court below was therefore right, 
wherein he instructed the jury that the notice to indorser 
to be good under the law, must express not only notice of 
‘ demand and refusal, but of the protest of the note for non- 
payment also. 

This case is not covered by that of National Exchange 
Bank vs. Kimball, decided at the last term. In that case 
it was held that waiver of demand and notice was in effect 
waiver of demand, refusal and protest. 

2. It is alleged that the court erred, when at the request 
of counsel he refused to correct and make more explicit a 
portion of his written charge at the time of its delivery 
to the jury. Whether the failure of the judge to be more 
explicit in his charge to the jury is error or not, depends 
entirely upon its legality as given. The presumption would 
be, if he declined to change it, that he was satisfied with 
it as given, and this without reference to the time when 
the request was made. 

3. In this case it was made more explicit at a subsequent 
stage of the proceedings, and gave rise to another assign- 
ment of error, which was that the charge having been 
requested in writing, and so given, and that afterwards 
being repeated upon the request of the jury, counsel again 
called the attention of the court to its anbiguity, when he 
was asked in the hearing of the jury if the court should 
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charge them orally. Counsel reptied that he might. The 
error complained of was in asking counsel if he should 
charge orally, and in so doing after being requested to 
charge in writing. We can see'no error in this, after the 
consent of counsel. Besides, an oral request to the court, 
under the circumstances, would rather indicate that the 
ambiguity upon a single point might be orally explained. 

The error assigned in the next unconsidered ground as 
corrected by the judge needs no ruling, as it is not sus- 
tained. 

4. The objection to the verdict of the jury because it 
did not specify upon which plea it was found, is ruled by 
several cases decided by this court, the last of which was 
Williams vs. Gunnells, February term, 1881, not yet 
reported. 

5. The verdict has sufficient evidence to support it. 

Judgment affirmed. 


THOMPSON vs. HALL & LONG. 


1. Suit being brought by Hall & Long on a bond which was on its face 
payable to Hull & Long, and which recited that it was made in ac- 
cordance with a certain order of the chancellor, parol testimony was 
admissible to show that the bond was the same which was given 
under the order of the chancellor on a bill filed by Hall & Long. 
Courts of ‘aw may correct such mistakes without resort to equity. 

(a.) No objection was made to the pleadings. Had it been, were equi- ~ 
table pleadings necessary? Quere. 

2. On a bill for injunction and receiver, the chancellor may grant a _ 
temporary injunction on terms, and also provide terms on compli- 
ance with which the injunction and the receiver will be refused. A 
bond provided as such a condition would be a privilege offered to 

. the defendant, not a mandate on him. 

(a.) Though it may be doubtful whether the chancellor had power at 
chambers to provide for the bond which he did, yet if one, of his 
own accord, became a security on a bond so given by the onal 
as to him it would be a good, voluntary bond. 
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Evidence. Pleadings. Bonds. Contracts. Jurisdic- 
tion. Equity. Before Judge CLARK. City Court of At- 
lanta. June Term, 1881. 


Reported in the decision. 


L. E. BLECKLEY; N. J. HAMMNOD, for plaintiff in 
error. 


Joun L. HOPKINS, for defendants. 


SPEER, Justice. 


Hall & Long brought this suit against Joseph Thomp- 
son, as security for Lovejoy, to recover of him the sum of 
two thousand dollars claimed to be due and payable on a 
bond. It was alleged that said bond was made and de- 
livered in conformity with an order recited in the bond; 
and that on the day of May, 1880, in said superior 
court, in said cause, a verdict was had for the plaintiffs, 
and a final decree rendered against Lovejoy, the principa- 
for the sum of three thousand and fifty-two dollars and 
ninety-three cents, with interest for the goods in said Love- 
joy’s possession at the date of filing said bill and not sub- 
sequently returned, and for those disposed of by said 
Lovejoy before said bill was filed, whereby said Thompson 
became liable to pay petitioners two thousand dollars, 
which he refused to do. 

To this suit Thompson pleaded the general issue, and 
also that he never made said bond sued upon to Hall & 
_ Long, but the bond which he did make was to Hull & Long. 

On the trial of the case, plaintiffs introduced Mr. Glenn, 
who testified, over the objection of defendant’s counsel, 
“the bond was given under the authority of the order of 
Judge Warner, on the bill filed by Hall & Long vs. Love- 
joy, although the obligees of the bond appear to be Hull 
& Long.” To the admission of this evidence defendant 
below excepted. . 

The bill of Hall & Long filed in the superior court 
of Fulton county against Lovejoy “for injunction, relief, 
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etc., and for the appointment of a receiver,” was also 
tendered in evidence. On said bill was the following 


order of the chancellor: 
: “CHAMBERS, April 1st, 1867. 


“ Read and sanctioned ; when the complainants shall have given bond 
and good security in the sum of four thousand dollars payable to de- 
fendant for the eventual condemnation money in this case, then let the 
state’s writ of injunction and subpoena issue, each in the penalty of 
four thousand dollars, enjoining the defendant from removing or dis- 
posing of the goods in the warehouse of Cox & Hill in accordance 
with the prayer of complainant’s bill. It is further ordered that de- 
fendant enter into bond with good security in the sum of two thousand 
dollars conditioned to pay the plaintiffs such judgment or decree as 
shall or may be rendered against them upon the final hearing of this 
cause, for the goods now in the possession or heretofore disposed of 
by them, embraced in complainant's bill. 

(Signed), HIRAM WARNER, 7. S.C. C. C.” 

The bond was given in pursuance of the foregoing or- 
der by the respondent and Thompson in the sum of two 
thousand dollars payable to Hull & Long instead of Hall 
& Long. The suit against respondent proceeded to a de- 
cree. The jury finding that Lovejoy had procured the 
goods: fraudulently, a recovery was had against him for 
the sum of $3,052.00, with interest. 

The bond and record contained in the bill were objected 
to as evidence, the bond on account of its being payable 
to Hull & Long, when it was declared on as payable to 
Hall & Long. and because the order of the chancellor un- 
der which the bond was made was void, and because it was 
not such an order as the chancellor could pass ex parte at 
chambers, and as an interlocftory proceeding upon the 
bill and prayer therein contained, and the bond was there- 
fore illegal and void. The court overruled the objections 
and admitted the bond and record in evidence. A verdict 
was had for the plaintiffs against Thompson for the 
amount of the penalty of the bond. Defendant made a 
motion for a new trial, which was refused by the court and 
defendant excepted. 

The grounds of the motion relied upon before this court 


were: 
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(1.) The error of the court in allowing the testimony of 
Mr. Glenn. 

(2.) In adinitting in evidence the bond of defendant 
sued on with the accompanying record of the equity suit. 

1. The first question presented is, was it competent for 
the witness, Mr. Glenn, to show that the bond sued on 
was the bond given under the order of the chancellor in 
the equity cause then pending in favor of Hall & Long, 
the bond offered being payable to Hull & I.ong. 

That this was a mistake in making the bond sued on 
payable to Hull & Long, instead of Hall & Long, cannot 
be doubted from the whole of the surrounding circumstan- 
ces, and that such a mistake is relievable in equity is be- 
yond doubt; and if so, why not at law under our liberal 
statute, with proper averments? Any mistake consisting 
of “some unintentional act, or omission, or error, is re- 
lievable in equity,” and also now at law. We scarcely re- 
gard this an open question in this court. In 25 Ga., 383, 
it was held that where there was a discrepancy between the 
debt and mortgage given to secure it, it might be explained 
by parol proof at law, and the creditor need not be driven 
into equity for that purpose. So in 26 Ga., 228, where a 
forthcoming bond was made payable to Jas. B. Shaver in 
stead of W. B. Shaver, it was held that W. B. Shaver might 
sue at law and show the mistake. So, a promissory note 
being dated in December and payable 25th December 
next, it was held that it might be shown by parol that 
the note was intended to be payable 25th of the same 
December that it was madé. 27 Ga.,54. See also 46 Ga. ; 
32 Vt., 833. In a recent case decided by this court of 
Jackson et al. vs. Johnsen et al., at the present term, being 
a suit on an administrator's bond that purported to be 
for one hundred and fifty dollars, parol proof was admitted 
as to the value of the estate of the deceased and that the 
bond was intended to be for one hundred and fifty thou- 
sand dollars. What was the true intention of the parties 
to the contract is always admissible in case of alleged 
clerical mistakes, etc. 
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In the cases cited there seem to have been no averments 
as to the mistakes; in this case the objection to proving 
this mistake did not rest upon the ground of want of 
pleadings, but on the ground of irrelevancy. Were aver- 
ments necessary to correct a clerical mistake in supplying 
the one-fourth of a letter—that is to change the letter 
“u” to an “a”? We think this is insisting on an 
averment hardly necessary. We see therefore no error in 
admitting this testimony. 

2. The next question is, was the order of the chancel- 
lor at chambers ordering and directing the defendant to 
enter into bond with good security in the sum of two 
thousand dollars, conditioned to nay the plaintiffs such 
judgment or decree as shall or may be rendered against him 
upon the final hearing of this cause, for the goods now in 
possession or heretofore disposed of, such an order as he 
could lawfully grant. 

The chancelfors have authority to grant bills guéa timet, 
writs of injunction, prohibition and ne excat, and all 
other writs original or remedial either in law or equity 
that may be necessary to the exercise of their jurisdiction, 
which is not expressly prohibited. Code, §247. Soa 
court of equity may appoint a receiver to take pos: 
session of and hold, subject to the direction of the court, 
any assets charged with the payment of debts where 
there is manifest danger of loss or destruction, or mate- 
rial injury to those interested. The terms on which a re- 
ceiver is appointed shall be in the discretion of the chan- 
cellor. Code, §3149. And, under our law, the jurisdiction 
of a chancellor in equity jurisprudence embraces the same 
matters of jurisdiction and modes of remedy in Georgia 
as was allowed and practiced in England. Code, $3100. ° 
So, on the appointment of a _ receiver the chancellor 
may, in his discretion, require the receiver to give bond. 
On the appointment of a receiver, a chancellor may in vaca-. 
tion enforce the delivery of .such fund or property in liti- 
gation to the receiver by attaching and imprisoning any 
party refusing obedience to his order. 34 Ga., 162. 
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Let it be borne in mind that this bill was filed not only 
for injunction but for the appointment of a receiver; un- 
der this appointment, the respondent could have been 
compelled to have surrendered this property to the re- 
ceiver thus appointed under pain of attachment for con- 
tempt. 

When this application was made to the chancellor for 
an injunction and receiver, it was in his discretion to grant 
or refuse the same upon such terms as the law would al- 
low. First, he put the complainants on terms, by requir- 
ing bond and security from them. Second, he granted 
the injunction as to the property in store with Cox & Hill; 
and third, he gave the respondent, Lovejoy, the privilege of 
giving bond and security in a penalty of two thousand 
dollars to pay any judgment recovered, and thus keep the 
property in his possession, rather than to compel him to 
surrender the same toa receiver asked for. We do not 
understand the order as mandatory; it did not compel 
him to perform this act ; and on his refusal to do so there 
could have been no attachment to enforce obedience. 
But it was an alternative offered to respondent in lieu of 
the injunction and receiver, which respondent accepted, 
and this dispensed with both injunction and receiver 
as to this property. . 

It is well settled that courts of equity in granting relief 
upon these applications will take into consideration “the 
relative convenience and inconvenience which would re- 
sult to the parties from granting and withholding the 
relief, and will be governed accordingly.” High on Inj., 
sec. 2. In this application the order was no doubt for 
the convenience of the defendant ; he accepted it as such, 
and is bound by it. If he had failed to comply with the 
order,we must suppose the chancellor would have rescinded 
the order, granted the injunction and appointed the re- 
ceiver. We do not think, then, giving a reasonable con- 
struction to the order of the chancellor, that its object 
was to compel the respondent to give this bond. No 
such prayer was made in the bill, but in lieu of the in- 
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junction and receiver sought, this alternative order was 
passed, and which, in our opinion, was not without author 
ity of law in the discretion reposed in the chancellor. 

But even if the authority of the chancellor to pass this 
order at chambers was doubtful, the bond entered into by 
defendant was as to him a voluntary bond, and recovera- 
ble at common law. 29 La., 500; 3 Ga., 508; 9 Ga., 49; 
1 Ga., 182; 16 N. Y., 46. 

Let the judgment below be affirmed. 


McCONNELL vs. THE STATE OF GEORGIA. 


. Where a defendant in a criminal case before a county court waived 
his right to indictment, but demanded a jury to try him on accusa- 
tion, after his waiver had been made matter of record, a jury drawn, 
and at the trial term a motion to continue made and ovz=rruled, he 
could not withdraw his waiver of indictment. 

. Exceptions taken in a petition for cer¢zorar# to alleged rulings of a 
county court which are not verified in the answer, cannot be con- 
sidered in this court on exception to a refusal to sustain the cer¢zo- 
rare, 

. Where a request to charge was made orally, and the substance of 
the request was given, a new trial will not be granted because the 
exact language of the request was not used. 

. The distinction between positive and negative testimony may be 
illustrated thus: It is positive to say that a thing did or did not 
happen ; it is negative to say that a witness did not see or know of 
an event’s having transpired. 

. If the answer of a county judge to a certéorar? is not sufficiently 
full, the point should be made in the court below, and a ruling in 
that court invoked upon it ; otherwise it will not be considered here. 


Certiorart. Criminal Law. Waiver. Charge of Court. 
Evidence. Before Judge HILLYER. Clayton Superior 
Court. March Term, 1881. 


Reported in the decision. 


SPENCE & MUNDY, for plaintiff in error. 
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B. H. HILL, Jr., solicitor general, by brief, for the 
state. 


CRAWFORD, Justice. 


Joseph A. McConnell was accused before the county 
court of Clayton with the offence of carrying concealed 
weapons. He was found guilty by the jury, petitioned for 
certiorari, which was sanctioned, the case carried to the 
superior court, there heard and dismissed, and this is the 
error complained of before this court. ' 

There are many allegations of error set out in the cer¢z- 
orart, but the answer of the county judge to the writ does 
not warrant their consideration by the court, as they are 
not verified, and no legal exceptions were filed thereto. 

1. The record shows that at the term to which the plain- 
tiff in error and defendant below was held to appear, a 
jury had been drawn and summoned to try another case ; 
and the defendant in this case was called upon ‘to say 
whether he would submit his trial to the jurisdiction of 
the county court, and if so, to the jury drawn, or would 
he demand another. The answer of the defendant was, 
that he would submit to the jurisdiction of the county 
court, and if a jury should be demanded for his trial he 
would not require a new one, but be tried by the one 
already drawn. After the first case was disposed of, some 
of the panel having failed to appear, and one being ex- 
cused, the defendant objected to the filling up the panel 
by tales jurors, whereupon the judge discharged them. 

The defendant was then called upon to answer whether 
he demanded as a condition to his trial, an indictment or 
presentment by the grand jury, to which he responded in 
the negative. He was then asked if he demanded a trial 
by jury in the county court, and he answered that he did. 
The judge then drew a jury as required by law. At the 
trial term, as thus provided for, the defendant moved a 
continuance, which not coming up to the rule was refused, 
and the case ordered to proceed. 
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Defendant by his counsel then moved to withdraw his 
waiver of indictment by the grand jury, which was refused 
by the court on the ground that, having waived this right, 
the same having been entered of record, and a jury upon 
his demand having been summoned and empaneled to 
try the case, it was too late to withdraw the waiver. 

We perceive no error in the ruling thus made by the 
county court, nor in its affirmance by the judge of the 
superior court. Acts of 1878-9, p. 134; Code; $299. 

2. Another objection set forth in the certiorari is, that. 
a demurrer was made to the accusation upon several 
grounds, which was overruled, and that said ruling was. 
error. As nothing of the sort appears in the answer, we 
cannot determine whether the same was erroneous or not.. 

3. It is claimed that the charge of the court should. 
have contained the request asked, that the jury might be- 
lieve the statement of the defendant to the exclusion of 
the sworn testimony for the state, and that the refusal so. 
to charge was error. The charge upon this subject was,. 
that it was for the jury to weigh the statement and to be- 
lieve it all, or part, or disbelieve the whole of it; that it 
was entirely with them to say what weight they would 
give it. Whilst we think that it would have been well to. 
have given the charge exactly as requested, yet as it was 
not in writing, and was substantially given, that the law 
was complied with. 

4. It is alleged that the law as given in charge in refer- 
ence to positive and negative testimony was error. The 
judge in substance instructed the jury that positive testi- 
mony must always outweigh that which is negative in its 
character; that the existence of a fact testified to by one 
witness positively was rather to be believed than that it 
did not exist because of many witnesses testifying that 
they did not see or know of its having transpired, although 
they had the same opportunity for observation. This defi- 
nition was sufficiently clear to convey to the minds of the 
jurors the legal principle referred to. 

v 67—41 
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5. The last error assigned and insisted upon was, that 
the judge of the superior court should have required the 
answer of the county court judge specifically to respond 
to the allegations in the petition. This would undoubt- 
edly have been done had the attention of the court been 
called thereto in the usual legal mode; and not having 
been done, and no ruling having been made thereon, this 
court is powerless to aid the plaintiff in error or cure the 
defect. 

Judgment affirmed. 


BRADY vs. PARKER. 


‘The circumstances, acts and declarations which grow out of the main 
fact, are contemporaneous with it, and serve to illustrate it, are part 
of the res geste. 

(a.) The ground of attachment being that the defendant absconds, 
and on the trial of an issue formed thereon it having been shown 
that the defendant was absent from home when the attachment was 
sued out, it was competent to prove that in connection with his 
departure and just before it, he stated that he was going to Ala- 
bama after certain property, and sougkt to borrow money to pay 
his expenses there and back, and that he did return. 


Attachment. Evidence. Res Geste. Before Judge 
CrisP. Sumter Superior Court. November Adjourned 


Term, 1880. 


Reported in the decision. 


J. A. ANSLEY; GUERRY & SON; HAWKINS & Haw- 
KINS, for plaintiff in error. 


JOHN R. WoRRILL; E. G. SIMMONS, for defendant 


CRAWFORD, Justice. 


This suit began by attachment, and the defendant tra- 
versed the truth of the plaintiff's affidavit. The ground 
upon which the writ was sued out was that the defendant 
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“absconds.” Upon that issue the parties went fo trial, 
and a verdict was rendered in favor of the defendant. 

The plaintiff complains that the judge committed error 
in admitting the testimony of Barney Parker and John R. 
Worrill, touching what transpired between the defendant 
and themselves a day or two before, or about the time it 
is alleged in the affidavit, as a ; round of attacament, that 
he “ absconds.” 

The plaintiff in attachment testified that he went to 
Parker’s house and inquired for him, and was informed 
that he was gone. He had suddenly disappeared. Parker 
before that time had a residence and family in Sumter 
county, had lived there a long time; after that he never 
lived notoriously in Sumter county, though he came back 
and stayed about for some time, and then left the county. 

The sheriff testified that he went to Parker’s to serve 
some papers about the 15th of November, 1856—the day 
on which the attachment was sued out-—but he was gone; 
he had a residence in the county up to that time. 

Other testimony was introduced to the same effect. 

The defendant in attachment then called Barney Parker, 
his brother, who testified that a day or two before the de- 
fendant left, as referred to by the plaintiff’s witnesses, he 
came to see him,and asked him to go to Alabama for him 
‘to get some money for a ward of his; witness could not 
go. Defendant then said he was going, and wanted to 
borrow of witness a little more money than he had to bear 
his expenses. Witness did not have it,and told him that 
perhaps he could get it from Mr. Worrill. He returned 
from his trip in six or seven days, and remained for twelve 
months in the county. 

Mr. Worrill was then called, and testified that on the 
day, or about the 12th or 13th November—a day or two 
before the attachment was sued out, the defendant came 
to him and borrowed ten dollars, saying that he was going 
to Alabama to get some. money which was coming to his 
ward; said that he would be back in six or seven days 
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and pay the money, which he did. He then remained in 
the county twelve months. 

Should this testimony have been admitted? The ground 
in the affidavit was that the plaintiff “absconds.” Wit- 
nesses had testified that he was not at home on the 
15th of November, the day the affidavit was made and the 
attachment issued. The main fact in issue and on trial 
was, whether he was on that day absconding. Plajntiff 
had shown his absence; defendant offered these witnesses 
to show that the main fact was not as charged, and that 
his absence was lawful. The court let in the testimony 
as a part of the res gest2, which includes preparation to 
leave, actual leaving and secretly stealing away, so that 
the ordinary process of law could not have been served 
upon him. “The circumstances, acts and declarations 
which grow out of the main fact, are contemporaneous 
with it, and serve to illustrate it, are the res gest@. The 
declarations of a party made at the time of the trans- 
action, and intended to explain it, to unfold its nature and 
quality, and in harmony with it, are admissible.” 

Do the conduct and declarations of the defendant go 
to explain his absence, and to unfold his purpose? If so 
they were admissible. The rule would be unreasonable that 
would allow the plaintiff to show the defendant’s absence 
from home, and not allow him to show circumstances, acts 
and declarations growing out of the main fact to illustrate 
it. The court admitted the testimony, and in so ruling 
committed no error; to have ruled it out would have been 
illegal. 

Judgment affirmed. 
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HARVEY vs. THE STATE OF GEORGIA. 


. That the defendant in a criminal case is excitable, whether from her 
state of health or otherwise, is not sufficient to require a continu- 


ance. . 

. Where an indictment for arson charged that the house burned was 
the property of and in the possession of a certain person, and the 
proof showed the actual possession was held by the tenant of that 
person, there was no material variance. 


Continuance. New Trial. Criminal Law. Verdict. 
Before Judge Crisp. Sumter Superior Court. October 
Adjourned Term, 1880. 


Reported in the decision. 
N. A. SMITH, for plaintiff in error. 


C. B. HUDSON, solicitor general, by W. A. HAWKINS; 
GUERRY & SON, for the state. 


CRAWFORD, Justice. 


The plaintiff in error was indicted for the crime of arson, 
and found guilty by the jury. Two motions were made— 
one in arrest of judgment, the other for a new trial; both 
were overruled, and error was assigned thereon. The only 
grounds in either of the above motions which were insisted 
on before us, were the refusal of the court to grant the 
defendant a continuance on the showing made; and that 
the evidence. did not show that the crib burned was the 
property of R. J. Mize, as charged in the bill of indict- 
ment, and that the same was in her possession, but showed 
it to be in the possession of J. W. Mize. 

1. The showing for the continuance was made by the 
counsel; and was, that the defendant was seven or eight 
months advanced in pregnancy, and that she was very ex- 
citable; for these reasons he did not think he could safely 
go to trial. 
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Because the defendant in a criminal case is very ex- 
citable for any reason, will not authorize a continuance. 
It being no legal excuse, the judge committed no error in 
refusing it. 

2. The second ground of error alleged is, that the indict- 
ment charges that the crib burned was the property of Mrs. 
R. J. Mize and in her possession, when the evidence showed 
that it was in the possession of J. W. Mize. 

The testimony of J. W. Mize was that “it was a corn 
crib on the place I live on, on Mrs. R. J. Mize’s place in 
this county, Sumter county; Mrs. R. J. Mize is my 
mother.” 

We see no contradiction here between the evidence 
and the allegation in the indictment ; the witness testifies 
that it was Mrs. Mize’s place; that she was his mother, 
and that he lived on the place. The meaning of all which 
is that he is the tenant of his mother, and that Azs pos- 


session is simply “ers: 

Although J. W. Mize may have been in the actual oc- 
cupation of the land, yet if he were in under Mrs. R. J. 
Mize, in legal contemplation she was in possession, and 
there was no error in overruling this ground in the mo- 
tion for a new trial. 

Judgment affirmed. 


BOSWORTH vs. THOMAS. 


Where a tenant had been occupying a certain store, and at his instance 
and under his immediate supervision the landlord caused repairs to 
be made in the flooring, and thereupon the tenant rented for a 
term, agreeing that no repairs should be required of the landlord, 
if the floor subsequently gave way by reason of putting a heavy 
load upon it, there could be no set-off from the rent on account of 
damages resulting from such accident. 


Landlord and Tenant. Contracts. Damages. Before 
Judge Crisp. Sumter Superior Court. April Term, 1881. 
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Reported in the decision. 
HAWKINS & HAWKINS, for plaintiff in error. 


GUERRY & SON, for defendant. 


CRAWFORD, Justice. 


The record in this case shows that Bosworth, the plain- 
tiff in error, rented a store-house from Thomas, the de- 
fendant in error, for twelve months; and in the note given 
for the rent this agreement was inserted: “ No repairs to 
be required of said Thomas.” After some four months, 
occupation, about 18,000 pounds of corn were put in the 
house, when the floor gave way, precipitating the corn 
into the cellar, and rendered the store unfit for business. 
The maker of the note refused to pay it, and the same 
was sued for three monthly installments, which were over- 
due. . 

The issue was as to the liability of the defendant on his 
note under the proofs submitted. 

The evidence shows that the defendant had occupied 
that store-house from October I, 1874, up to the time 
that the accident happened, just before January 1, 1880, 
except during the time that it was being repaired. The 
repairing consisted of new sleepers, sills and flooring, 
which were put in by Thomas, the landlord, at the request 
of Bosworth, the tenant, who said that he could not use 
the house in the fix that it was in. He (Bosworth) saw 
the workmen and told them what he wanted done; the 
workmen did what he told them, and the supervision that 
was given to the work was by Bosworth. All that Thomas 
had to do with it was to agree to the price and pay for the 
work. Bosworth retained the store after the floor fell in, 
but had to rent another to put his heavy goods in, as he 
could keep none of heavy weight in Thomas’. 

The jury on the trial rendered a verdict for the plaintiff, 
under the evidence and charge of the court, to which 
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plaintiff in error excepts because of error in the latter. 
The complaint of the charge is: 

(1.) That the judge instructed the jury that by the 
terms of the contract Thomas was not required to make 
any repairs, and the contract must be taken as made by 
the parties. . 

(2.) That the destruction of a tenement by fire, or loss 
of possession by any casualty not occasioned by the land- 
lord, would not abate the rent ; if it is occasioned by the 
landlord, then it would. 

(3.) If one rent a house and it has a latent defect un- 
known to him, and he suffer damage thereby, it could be 
set off against the rent; but if one rent a house of which 
he has had possession for several years, and it was found 
unfit for the purposes for which it was rented by the fall- 
ing in of the floor, and the landlord should get the tenart 
to employ workmen, or see some one to have it fixed, and 
it was done, and he then continued to rent it waiving all 
repairs, and the floor should again fall in, then no set-off 
for damages could be claimed, because in such case the 
tenant knew as much about the premises when he rented 
them as the landlord did. 

The instructions here given are objected to principally 
upon the ground that the defect was a latent one, and 
unknown to the tenant; we do not think that the testi- 
mony so makes it. And besides, there was not sufficient 
testimony to authorize a charge as to any latent defect, 
even had such a one been requested. 

The rule laid down by this court in 58 Ga., 204, was, 
that it was the duty of the landlord when he rented prop- 
erty at full price, to make it suitable for the purpose for 
which it was rented, unless the tenant knew as much 
about its condition as he did, and upon notice he must 
keep it by repairs in condition suitable for such use. 

In the case before us the tenant knew more about the 
house than the landlord did, and besides had especially 
waived all repairs. The doctrine stated in 58th Ga., was the 
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re-affirmance of the same principle ruled in the 55th Ga., 
180. We hold that the charge was correct and dons the 
evidence fully authorized the verdict. 

Judgment. affirmed. 


PERRY vs. BOZEMAN. 

The verdict in this case is not supported by the evidence. 

(a.) Where there are several debts due by a debtor to the same cred- 
itor, if he makes payments without appropriating them to any 
special debt, the creditor may appropriate them to any debt which 
is due. 


New Trial. Verdict. Debtor and Creditor. Before 
Judge Hoop. Terrell Superior Court. May Term, 188.. 


Reported in the decision. 
C. B. WooTEN; L. C. Hoyt, for plaintiff in error. 


GUERRY & PARKS, for defendant. 


CRAWFORD, Justice. 
i 


Bozeman, the complainant in this cause, filed his bill in 
equity in January, 1880, against Perry, the defendant, to 
compel the specific performance of acontract. He alleged 
that he had called on the defendant to buy in his land for 
him, which was about to be sold under an execution in 
May, 1871, and allow him to redeem it. That the de 
fendant agreed to do so, did buy it in for about $265.00, 
and received the sheriff's deed. That he turned over to 
the defendant, Perry, an order on the treasurer of Sum- 
ter county upon which he had collected about $200.00; 
that he had paid him besides at different times $130,00, 
all toward the redemption of his land, but that the de- 
fendant was about to dispossess him as a tenant holding 
over. His prayer was for a perpetual injunction against 
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being dispossessed, and that the defendant execute titles 
to him for the said land. On the trial the jury found for 
the complainant. The defendant moved for a new trial 
because the verdict was contrary to evidence, and because 
the jury found contrary to the charge of the court, in that 
they were instructed, if Perry had several demands against 
Bozeman and he failed to direct the payment of money to 
Perry, then Perry could appropriate the same at his elec- 
tion. 

Whilst this court will not undertake to weigh testimony, 
and decide which way the balance falls, yet there must 
always appear enough in the record to support the verdict. 

In this case, that which accompanies the record shows 
these facts: That in May, 1871, the defendant bid off at 
the request of complainant his land, which was sold by the 
sheriff, at $265.00, and in the way of redemption received 
from him an order on Sumter county for $150.00, with 
some accrued interest; that in 1872, 1873 and 1874 notes 
for $10.00 each were given as rent, but which were by the 
mutual understanding of the parties not to be paid, but 
were given to show the possession of Perry, the purchaser. 

In December, 1874, the parties had a meeting in the 
store of the defendant, when some calculations were made 
by Perry about this business, and which ended by Perry’s 
giving the complainant, Bozeman, his due bill for $82.65, 
which Perry said was the amount due complainant, which 
due bill, with the calculations, Bozeman took 

The next year, being 1875, Bozeman gave Perry his note 
for 500 pounds of lint cotton, specified as the rent for this 
land. In 1876 he again gave his note for $50.00 for the 
rent of this land. In 1877 he gave another note for 
$120,00 for the rent of this land. In 1878 complainant 
himself swears that Perry would not rent him the land, 
but rented it to another person by the name of West, 
and that he gave Perry $25.00 to get West to cancel 
the trade so that he (Bozeman) could rent the place. In 
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1879 Bozeman, the complainant, again rented the land, 
executing his note to Perry therefor, and in the body 
of the note itself he agreed not. only to pay $64.00 
for the rent, but “to split and put up 3,000 new rails, 
for which he was to be allowed eighty cents per hundred.” 
And on this note he paid $40.00, November 27th, 1879. So 
that it appears that he paid one rent note of $50.00 for 
1876; $40.00 which was obtained by distress warrant, and 
the $40.00 paid about one month only before the filing of 
this bill. ; 

Whether the brief of the testimony be accurate and 
full we have no means of knowing, but how the jury un- 
der this evidence could have found the land for the com- 
plainant and the sum of twenty-two dollars and seventy 
cents in addition, is wholly unsatisfactory to this court. 
It is certainly not sustained by the proofs. 

On the second point, that there were other dealings 
between the parties they both agree ; and if payments were 
made without direction, the creditor may appropriate 
them to any debts which he holds against the debtor and 
which are due. ; 

Judgment reversed, a) 


McARTHUR & GRIFFIN ¢¢ a/. vs. DEVAUGHN ef al. 


1. Where a bill of exceptions was dismissed prior to the act of 1881, 
it will not be reinstated on the ground that by that act the defect 
could be cured by amendment. 

2. The exception being to the overruling of a motion for a new trial, 
a reference to the brief of evidence must be made in the bill of 
exceptions. Prior to the act of 1881 this could not be supplied by 
amendment; nor under that act is it likely that a reference to the 
record could be supplied out of itself. 


Practice in the Supreme Court. September Term, 
1881. 
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This case was called September 14th, 1881, and a motion 
made to dismiss it because the bill of exceptions con- 
tained no reference to the brief of evidence, the excep- 
tion being to the overruling of a motion for new trial. 
Counsel for plaintiffs in error offered to amend by insert- 
ing such reference. This was refused, and the case was 
dismissed. The act of 1881, regulating practice in the 
supreme court, was approved September 28th, 1881. On 
November 14th, 1881, plaintiffs in error moved to reinstate 
the case on the docket. This.was refused. 


R. K. HINES; R. F. LYON; ROBERTS & DELACY; 
McCay & ABBOTT, for movants. 


No appearance contra. 


JACKSON, Chief Justice. 


There is nowhere in this bill of exceptions any reference 
made to the brief of the evidence as contained in the 
record. The error assigned is the refusal to grant a new 
trial. in such cases, while the evidence need not be in- 
corporated in the bills of éxceptions, there must be a 
reference to it as in the transcript of the record. 

Such is the plain provision of the statute, Code, $4253; 
and the adjudications of this court thereon. 61 Ga., 492; 
63 Jb., 145; 64 Ga., 366; Atlanta etc. Air-Line Railway 
Co. vs. Smith, admizx., 66 Ga., 205. 

A motion was made to reinstate this cause, on the 
ground that the bill of exceptions could be amended 
by the record, under the act of 1881 especially. That 
act has no application to this cause, because it was dis- 
missed before its passage. Even if applicable, it is 
doubtful, to say the: least, whether reference to the brief 
of evidence required to be in the bill of exceptions, could be 
put in it by invoking the record. The record could not 
supply a reference to itself, because it would not contain 
that reference, but only the thing referred to. 
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Certain acts not incorporated in the Code are also in- 
voked in aid of the motion, and a very able argument 
is made, based upon the omitted parts of those acts. But 
to support that argument, it would be necessary to reverse 
a long line of decisions from. 38th Georgia. Reports down 
tothis day. Even if the argument were otherwise satis- 
factory, it is enough to say that “stare decisis” is an 
answer to it. It is better that long continued erroneous 
construction of law should stand than that new ideas 
should overturn it; and such was the general policy of 
this court under its first justices, and this policy or rule of 
decision has been applied to a large variety of subjects 
since. We do not mean to say that any of these decisions 
attacked by this argument of counsel are erroneous, for 
we are not satisfied that they are; but even if they were, 
they should stand asa less evil than it would be now to 
uproot them. 

It is sought also to take this cause without the principle 
covered by the cases in the 61st Georgia, the 63d, 64th, 
and that of the Air Line Railroad Company ; but we think 
that the principle there ruled covers this case completely. 

A statute of the state makes it imperative that when 
the brief of evidence is not embodied in the bill of excep. 
tions, but comes up in the abstract of the record for the 
review of motions for new trial, a reference thereto must 
be in the bill of exceptions. It is a simple requisition. 
It can be easily complied with; why should it not be 
done? Reasonable or unreasonable, it is the law. The 
general assembly may require what it pleases to appear 
in that bill, and, unless unconstitutional, it is the duty of 
this court to enforce its requirement. 

Motion to reinstate is denied. 
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Tiie EAGLE AND PHENIX MANUFACTURING COMPANY 
vs. VAN LEONARD, trustee, for use. 


(Crawford, Justice, did not preside in this case. ] 


1. A levy having been made on a dam and water power connected 
therewith, a claim interposed, a decision had thereon was not a bar 
toa subsequent levy on the bottom of the stream. The one case 
affected the dominant, the other the servient estate. 

2. Af. fa. having been levied on certain land forming the bottom of 
a stream, a claim interposed generally, and issue joined, it was not 
in question whether the claimant had an easement of water over 
the land or not. . 

(a.) Whether, under a claim interposed by one who had formerly 
claimed the dominant estate and now claims the servient estate al- 
so, an equitable plea could be filed to define the respective estates 
and the rights attaching to them upon their sale? Quere. 

3. A levy having been made on parts of certain lots, a claim interpos- 
ed, and the property found subject, a judgment ordering the said 
parts of lots to be sold was not error. The reasonable intendment 
of such judgment was that whatever estate defendant had therein 
should be sold. 


Claim. Res Adjudicata. Estates. Evidence. Ease- 
ments. Judgments. Before Judge WILLIS. Chattahoo- 
chee Superior Court. November Adjourned Term, 1880. 


A fi. fa. in favor of Van Leonard, trustee, proceeding 
for the use of Moses, was levied on parts of certain water 
lots extending into the Chattahoochee river adjacent to 
the city of Columbus, and the Eagle and Phenix Manu- 
facturing Company interposed a claim thereto. The 
claimant also filed a plea of former recovery to the effect 
that a levy had previously been made on certain specified 
water lots and “also the dam across the Chattahoochee 
river, nearly opposite lot one of said survey, and the canal 
or raceway in front of said lots, and all the water power 
and right to control the water in front of the city of Colum- 
bus,as granted by the city of Columbus and state of Georgia, 
as fully as the sameis held or controlled by the Water Lot 
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Company of the city of Columbus, subject to the rights of 
the owners of the lots I, 3, 11, 13 and 15, each to one-nine- 
teenth part of the water controlled by said dam and canal, 
under divers deeds from the Water Lot Company of the 
city of Columbus. The whole levied upon as the proper- 
ty of the Water Lot Company of the city of Columbus, 
to satisfy said fi. fa.;” that the dam, canal and raceway 
extend across the lots now levied on; that they are cov- 
ered by the water of the river; that the dam, etc., direct 
and control the water, and are essential appurtenances 
and parts of the water power and right to control the 
water; and that under such former levy they were found 
not subject; wherefore the present matter in controver- 
sy is res adjudicata. 

The court rejected from evidence the judgment ir that 
case, and claimant excepted. 

(The general nature of this litigation is set out in 62 
Ga., 455.) 

The court charged, among other things, as follows: 
“Under the pleadings in this case, the only question here 
is whether these lots levied upon are subject to this 7. fa., 
and if they are, the question as to what has been or what 
has not been sold heretofore in reference to these lots— 
whether these water privileges have been sold heretofore, 
does not arise. The sheriff would sell only the title of 
defendant in execution, and the rights of the claimant 
would not be effected thereby. ” 

The jury found the property subject. The judge there. 
upon entered up a judgment reciting the levy, claim and 
verdict, and adjudging that “ plaintiff's ff. fa. proceed 
against such parts of lots (naming them) as are found sub- 
ject by said verdict.”" Claimant excepted. 


PEABODY & BRANNON, for plaintiff in error. 


R. J. MOSEs, for defendant. 
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JACKSON, Chief Justice. 


This court granted a new trial to the defendant in er- 
ror in this case when here before, on the ground that the 
court erred in ruling that the title of the Eagle and Phe- 
nix Manufacturing Company, based upon the deeds 
through which it claimed this property, extended as a fee 
to the western shore of the Chattahoochee river; this court 
at the same time holding that the Eagle and Phenix Com- 
pany possessed a dominant easement of the water power of 
the river, subject only to the servient fee in the Water 
Lot Company to the bed of the river, from the line de- 
scribed in the deeds near the Georgia side up to high 
water mark on the Alabama side of the river. Now the 
then defendant in error is plaintiff in error here, and com- 
plains that the court below committed error against it, 
the Eagle and Phenix Company, on the trial before the 
jury this time on three assignments :—First, in ruling out 
a former levy, claim, verdict and judgment offered in 
connection with and to sustain a plea of res adjudicata ; 
secondly, in charging the jury that, “ under the pleadings 
in this case, the only question here is whether these lots 
levied upon are subject to this 7. fa., and if they are, the 
question as to what has been or what has not been sold 
heretofore in reference to these lots, whether water privi- 
leges have been sold heretofore, does not arise. That 
the sheriff would only sell the title of defendant in exe- 
cution, and the rights of the claimant would not be af- 
fected thereby ;” and, thirdly, in rendering the judgment 
set out in the record. 

1. In the plea of res adjudicata it is alleged, substantial- 
ly, that the water power connected with the lots, portions 
of which are now levied on and claimed, including the 
dam extending over them, was in issue before, and then 
adjudicated in favor of the Eagle and Phenix Company 
and against the claimant, and the levy, claim, verdict, 
and judgment thereon, were tendered in evidence. 
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to show that fact. The description of the dam in the 
levy, it is insisted, does not show that it is the dam and 
water power alluded to inthe claimant’s plea; that an- 
other dam was then levied on and in issue on that trial, 
but that was an issue of fact, we think, if not plain in the 
record, for the jury to settle by a/tunde parol proof. In 
such a case that sort of proof is admissible. 61 Ga., 62. 

But the entire interest of the Water Lot Company in 
these parts of lots now levied on, was not adjudicated 
and could not have been then adjudicated, because that 
entire interest was not then levied on and claimed and 
put in issue, but the only thimg in these lots then in issue 
was the water power and the dam essential to its usc. In 
support of a plea in bar of the plaintiff's right to proceed 
against the fee in these parts of lots, it is clear that this 
former judgment was not good, for the reason that the 
fee was not then in issue; and, in this light, it is equally 
clear, therefore, that there was no.error in ruling out the 
evidence offered as not in point to- bar the plaintiff's 
right to proceed against the servient fee, however small 
its money value. Only the dominant easement was then 
in issue and only that could have been then adjudicated. 

2. So in regard to the second assignment of error, 
which attacks the charge of the court to the effect that 
under the pleadings in the present case, the water power 
easement, with all its appurtenances, did not arise and 
should not be considered. 

The claimant in no plea takes issue that the entire 
property is not subject, and only a servient fee is, but it 
claims all itself; and issue was joined on the right and 
title of defendant in execution to these parts of lots, 
claimant asserting title to the whole fee. If, therefore, 
the plaintiff in execution had the right to proceed against 
the servient fee, as held by this court before, reported in 
62 Ga., 455, it did not matter how much that estate was 
servient to a dominant easement. Whoever bought that 
fee would buy it as encumbered with the easement. The 

6v 7—42 
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sheriff would sell only the interest which the defendant 
in execution had in the parts of lots levied on, and the 
purchaser would only take by his bid and deed that inter- 
est. No effort was made by the claimant to file an equit- 
able plea to define in this case the respective rights and 
quantum of interest in this property of the defendant in 
fi. fa. and the claimant, so as to avoid future trouble and 
contests with purchasers of the different parts of the sev- 
eral lots levied on, if, indeed, such an equitable plea 
could have been maintained if it had been attempted and 
insisted on; but both sides joined issue on the levy and 
claim—subject or not subject; and the only plea in the 
record, outside of this issue of title and in bar of the plain- 
tiff’s right to proceed with the levy, is the claimant’s plea 
of res adjudicata, which we have seen did not bar that 
right to proceed and sell whatever title the defendant 
had. 

3. The third assignment of error is on the judgment: 
That simply follows the verdict, and adjudges that the 
plaintiff proceed and sell the lots, or parts of lots, rather, 
levied on—of course thereby only contemplating, what 
every judgment to sell a defendant’s property means, 
that estate which the defendant has in the property—no 
more, no less. So construing and understanding it, we 
approve it, and cannot see how, under the pleadings and 
following the verdict, any other judgment could have 
been rendered. 

Judgment affirmed. 
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BARTON ws. THE STATE OF GEORGIA. 


It is the right of a defendant charged with a felony to be present 
at all stages of his trial, including the rendition of the verdict, and 
if he be in such custody and confinement by the state as not to 
be present, unless sent for and relieved by the court, a verdict dur- 
ing such compulsory absence is illegal, and will be set aside on 
motion. But where a defendant who is out on bail voluntarily 
absents himself, he cannot complain if the trial proceeds or the 
verdict is received in his absence. 

(a.) Especially was this the case where one of his counsel was present, 
and on being asked by the court what he had to say, answered 
“ nothing.” 


Criminal Law. Verdict. New Trial. Practice in Superior 
Court. Before Judge HILLYER. Fulton Superior Court. 
April Term, 1881. 


Barton was indicted and convicted of the crime of per- 
jury. At the same term he moved to set aside the verdict 
as illegal, and to be discharged, on the ground that he 
could not be again put in jeopardy. The facts, as gathered 
from the motion and affidavits submitted, were, in brief, 
as follows: 

Barton was out under bond. He had’ been in constant 
attendance upon the court up to the time the jury re- 
tired, which was about 8 P.M. Before they retired the 
judge instructed the sheriff to send for him and the solicitor 
general, in case the jury should agree upon a verdict. 
After waiting for about half an hour, the deputy sheriff 
in charge carried the jury to supper, and afterwards re- 
turned them to their room. The defendant made an 
arrangement with a friend to remain in the court room, 
and if the jury should agree upon a verdict to give him 
(defendant) notice thereof. The deputy sheriff knew of 
this arrangement, but was not a party to it. Defendant 
and his counsel then left the court room, as did also the clerk. 
Defendant went home, and about II or 12 P. M., suppos- 
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ing a mistrial had resulted, went to bed. About I! P. M. 
the jury announced that they had made a verdict; the 
judge, solicitor general and clerk, and also one of the 
defendant’s counsel were notified by the deputy sheriff, 
and came into court. In the meantime the messenger 
who had agreed to notify the defendant had become con- 
vinced that there would be a mistrial, and ad gone home. 
No objection seems to have been raised.at the time by 
the counsel to receiving the verdict ; when asked what he © 
had to say, defendant’s counsel responded “nothing.” 
The court called for the defendant, and finding him absent, 
had him called by the sheriff, and no response being made, 
his bond was forfeited. The verdict was received and 
published, and the court then adjourned to a day subse- 
quent, when sentence was passed, the sheriff having in the 
meantime, after the verdict, proceeded to defendant’s 
house and arrested him. 

The motion to discharge was overruled, and defendant 
excepted. 


L. J. GARTRELL; E. N. BROYLES; S. B. SPENCER, for 
plaintiff in error. 


B. H. HILL, JR., solicitor general, by brief, for the 
state. 


JACKSON, Chief Justice. 


The defendant was out on bail, was absent when the 
verdict was rendered, but his counsel was present, and a 
motion was afterwards made to set aside the verdict. The 
refusal to grant this motion is the error assigned. 

It is the right of the defendant in cases of felony, and 
this is one, to be present at all stages of the trial—es- 
pecially at the rendition of the verdict, and if he be in 
such custody and confinement by the court as not to be 
present unless sent for and relieved by the court, the 
reception of the verdict during such compulsory absence : 
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is so illegal as to necessitate the setting it aside on a mo- 
tion therefor. Nolan vs. the State. 53 Ga.,137; 55 1b., 521. 

The principle thus ruled is good sense and sound law; 
because he cannot exercise the right to be present at the 
rendition of the verdict when in jail, unless the officer of 
the court brings him into the court by its’ order. 

But the case is quite different, when after being present 
through the progress of the trial and up to the dismissal 
of the jury to their room, he voluntarily absents himself 
from the court room where he and his bail obligated 
themselves that he should be. This difference is plainly 
indicated by the ruling in the Nolan case in the 55th 
Georgia, and the opinion of the court delivered in that 
case by Judge BLECKLEY. And the absolute necessity 
of the distinction, or the abolition of the continuance of 
the bail when the trial begins, is seen, when it is con- 
sidered that otherwise there could be no conviction of any 


defendant unless he wished to be present at the time the 


verdict is rendered. 

From the charge of the court, from the countenances - 
of the jury, from the course of the argument, from the 
hints or misgivings of counsel, from information leaking 
out of the jury room, the defendant might see that the 
jury would convict him, and absent himself until the 
verdict was rendered, and thus have its rendition made 
entirely nugatory by his own act. 

The forfeiture of the bond is nothing. Appearance at 
the next term would save his bail, and trivial costs 
only would be the penalty paid, while the whole case must 
be tried again or the defendant be discharged altogether. 

A second trial at the next term could be made at his 
option to result in the same way at the same trivial costs 
and so on ad infinitum. Can this be the law? We think 
that it cannot be, is as certain as that it ought not to be. 

It ought not to be, because it would put it in the power 
of defendants on bail to block their conviction for felonies 
- forever; it cannot be, because the very object of all crimi- 
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nal law is punishment for crime, and without verdicts 
there can be no punishment for crime. To hold, then, 
that the law-making power in framing laws to put down 
crime had so framed them as to put it in the power of 
every criminal, rich or influential enough to procure bail 
to protract the-end of his trial forever, is to render the 
whole frame-work in respect to bailable offenses nugatory, 
and to stultify the legislators who made such laws. Bail 
is a constitutional right, guaranteed in the fundamental 
law, and in such cases and on charges like this, it cannot 
well be denied; but it were better to abolish this great 
right than to permit such consequences to flow from it. 
It is wisdom to maintain the right intact, and yet to hold, 
as the reasoning of this court guides us in the Nolan case 
in the 55th Georgia, that the partaker of this privilege 
and recipient of this right, being free, cannot.defeat jus- 
tice by using his freedom so as to defeat it. It may be 
that technically he is: constdered in the custody of his 
bail, but really he is at liberty until his bail shall deliver 
him up. The very object of the recognizance is to break 
the shackles of his confinement and let him go at large. 

In some cases in other states it may have been ruled 
that verdicts so rendered in the absence of defendants out 
on bail should be set aside; but in this state it has not 
been so decided. The opinion of Judge WARNER, in the 
Nolan case in the 53d Ga., is to be read in the light of 
the facts of that case. The defendant was in jail; and 
the evident modification in the same case in the 55th Ga.; 
of the utterances in the 53d Ga., Judge WARNER being 
still Chief Justice, show that his language in the 53d Ga. 
applied to.that case and such cases where the defendant 
could not exercise his right to be present because he was 
in jail. 

The presence of the defendant is necessary for himself, 
mainly in order to exercise his right to poll the jury. In 
this case, his counsel, one of them, was present and could 
have demanded that it be done, and it would have been 





SEPTEMBER TERM, 1881. 657 
Barton vs. The State. 


done. Indeed he was asked by the court what he had to 
say, and he replied, “nothing.” So that we cannot see 
how the defendant was hurt in this case in any view of it, 

Any arrangement he had made with a private person 
to let him know when the jury would be ready to deliver 
the verdict, and the failure of such person to comply with 
his promise, cannot effect the point. It was his duty and 
obligation in his bond, as well as his right, to be pres- 
ent until the close of his trial—the rendition of the ver- 
dict ; and being free, it was for him to provide so as to 
be present. 

No advantage was taken of him, so far as the record 
discloses the facts; he was called according to law, he 
failed to respond, and the court forfeited his recognizance 
and received the verdict. 

According to our judgment the ruling of the superior 
court that the verdict stand is right and must be af- 
firmed. 

We append the cases cited by the counsel: 

For plaintiff in error: 53 Ga., 137; 55 /0., 521; 59 /6., 
514; 39 /b., 718; 43 16., 725; 7 Ohio, 181 ; 4 Humphrey’s, 254; 
53 Miss., 363; 5 Ark., 431; 1 Conn., 90; 19 Grat., 662; 
12 Ga., 25;7 Ala., 259; 2 Snead, 549; 3 Cald., 97; 7 /b., 
338; 67 N.C., 283; 25 Wis., 172; 43 N. Y., 3; 2 Fla., 502; 
Mag. Wis. R., Crim. Law, 501; Bonner vs. The State, this 
term, Supreme Court of Georgia. 

For the state: 55 Ga., 521; 16 Ind., 357 ; 36 Miss., 531; 
49 /b., 716. 

Judgment affirmed. 
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WILSON vs. THE STATE OF GEORGIA. 


1. Where an indictment charged both a sale of lottery tickets and also 
the conducting of a scheme or device for the hazarding of money or 
other valuable thing, there was no error in charging the jury that if 
they believed from the evidence that the defendant had committed 
the offense described in the last count, they would so state ; nor 
was a verdict in these words: “ We, the jury, find the defendant 
guilty uf maintaining and keeping a scheme or device for hazarding 
money,” objectionable as a special verdict. 

If a person keep an office in which are exhibited certain numbers, 
and others with his consent select a certain number or numbers, 
paying him therefor, the object being that they are either to lose 
the money so paid or get more, and if lost the keeper of the office re- 
tains it, such person would be guilty of maintaining and keeping a 
scheme or device for hazarding money. 

(a.) The charge expressed no opinion on the evidence. 


Criminal Law. Lotteries. Charge of Court. Before 
Judge CLARK. City Court of Atlanta. March Term, 1881. 


Wilson was indicted and was tried in the city court of 
Atlanta. . The indictment contained two counts, one for 
selling lottery tickets, the other for keeping and maintain- 
ing a lottery and other scheme or device for the hazard- 
ing of money or other valuable thing. The evidence was all 
aimed at the establishment of the second count. It tend- 
ed to show that the defendant kept an office or shop in 
which were certain numbers, running from I to 78; that per- 
sons would go into the office, select a number or numbers, 
and pay defendant for them. No ticket passed, but each 
party made a memorandum of the numbers selected. It was 
understood that the headquarters or lottery which deter- 
mined the chances was located in Mobile, Ala. The de- 
fendant received telegrams from that point, and there- 
upon would pay over money to the holders of certain 
numbers, the others being losers. 

The court instructed the jury as set out in the second 
division of the decision; and also, after stating to them 
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that, there being no evidence of the carrying on of a lot- 
tery by defendant, they'could not convict of that, but were 
remitted to the consideration of the other branch of the 
case, charged them that if they should find the defendant 
guilty, they should say: ‘We, the jury, find the defend- 
ant guilty of the scheme or device for the hazarding of 
money.” He referred them to the indictment for the 
exact language, and charged them that “and” and “or” 
in such a case were the same. 

The jury found the defendant guilty, shaping their ver- 
dict in accordance with this last charge. Defendant moved 
for a new trial, assigning error in each of these rulings. 

The motion was overruled, and defendant excepted. 


W. T. NEWMAN, for plaintiff in error, 


W. D. ELLIS, solicitor. city court, by brief, for the 
state. 


JACKSON, Chief Justice. 


The indictment contained two counts, one for selling 
lottery tickets, and the other for unlawfully keeping and’ 
carrying on a lottery and other scheme or device for the 
hazarding of money and other valuable thing. 

The defendant was found guilty of the latter offense 
and brings the case here, alleging as error the refusal of 
the circuit court to grant him a new trial. 

1. It was not error in the court to-instruct the jury in 
regard to the form of their verdict, if they should find the — 
defendant guilty. It was the duty of the court soto in- 
struct them in this case; because if he were guilty at all 
it was of the offense of maintaining and keeping a scheme 
or device for hazarding money, which the court in- 
structed to the effect that he was guilty of, if of any crime 
at all. There was no proof that he had sold lottery tickets 
or carried on a lottery, but the proof was all aimed at the - 
point that he did keep and carry on a scheme or device 
for hazarding money. 
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The verdict is not liable to the criticism of being a spe- 
cial verdict. It does not find a number of specific facts and 
leave the crime to be gathered from them ; but it finds. the 
defendant guilty of the offense of carrying on a scheme or 
device for hazarding monttey. It simply specifies the crime, 
and as other kindred offenses were in the bill of indict- 
ment (which is not excepted to here), it was necessary that 
it should be specified. 

2. The other ground insisted upon here, is that the 
court erred in charging as follows ; 

“Tt shall not be lawful for any person or persons either 
by themselves, servants, agents, employes or others to 
keep, maintain, employ or carry on any lottery in this 
state, or other scheme or device for the hazarding of any 
money or valuable thing, (reading from the act of Feb- 
ruary 24th, 1877.) Well, I charge-you that if you-believe. 
from the evidence that this defendant kept an office or 
shop—whatever you.may call it—and ia that. office were 
placed numbers from 1 to 78, and that any one with his 
consent selected from those numbers any number or 
numbers, and paid him, defendant, for them, and if the 
effect of that was to lose the money so paid, or get or 
draw money afterwards from defendant, and that money 
lost, if you believe it was lost, defendant retains; if you 
believe these things proved by the evidence beyond a 
reasonable doubt, and it to have occurred within this 
county within two years from the finding of the bill of 
indictment, you are authorized to find that this defend- 
ant maintained.and carried on a scheme or device for the 
hazarding of money or other valuable thing. That is 
all, gentlemen, that there is this case.” 

Elsewhere in the charge, the court put the alternative 
of the above, and we can see no error in it. 

The very object of the act of 1877, p. 112, copied 
in the charge, was to make penal just such a device as 
this to violate the will of the state in respect to suppress- 
ing lotteries, and yet to hide the act under sucha cloak 
as the facts here show. 
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3. There is no expression or intimation of an opinion on 
the evidence as to what is or is not proved, but all that 
is left‘to the- jury, and they are told that if certain things 
are proved beyond a reasonable doubt, then they would be 
authorized—not, must, should or ought—but would be au- 
thorized to find the defendant guilty. 

The evidence is sufficient to support the verdict; the 
act of 1877 furnishes the law for it; the subsequent act 
of 1881, p. 62,does not affect or annul this offense that 
the act of 1877 made penal, though it may emphasize or 
make it clearer, and we see no legal reason why the ver- 

dict should not stand. 
_. Judgment affirmed. 


THE MERCHANTS’ AND -MECHANICS’ INSURANCE COM- - 
PANY vs. VINING & BROTHER, for use. 


. Where the general agent of an insurance company refused to settle 
with a policy holder who claimed to have sustained a loss, until the 
termination of certain garnishment cases, and refused to fix either 
the liability or the amount thereof, alleging such garnishments as a 
reason, such conduct, amounted to a refusal to pay and a waiver of 
preliminary proofs, at least during the pendency of the garnishment 
cases. 

. That a case is brought in the name of one person for the use of 
another makes no difference to the defendant, unless there is some 
defense as against the usee, or the creation of the use affects his 
rights. 

(a.) If a debtor be garnished by creditors of his creditor, and the debt 
is claimed by a usee, on proper answer the court will decide be- 
tween the usee and garnishing creditors, and so protect the debtor. 

. The refusals to charge are governed by the first head-note. 

. Where the general charge is full and correct on a certain branch of 
a case, and a special request on that subject is faulty, its refusal will 
not operate to cause a new trial. 

. If proof of loss be made to a general adjuster of a foreign insurance 
company who is engaged in the adjustment of this particular loss, 
it is sufficient, without also making such proofs to the “ home office,” 

6. There is evidence enough to sustain the verdict in this case. 
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Insurance. Contracts. Waiver. Charge of Court. Fraud. 
Principal and Agent. New Trial. Before Judge WILLIs. 
Muscogee Superior Court. November Adjourned Term, 
1880. 


Vining & Brother sued the Merchants’ and Mechanics’ 
Insurance Company of Virginia, on a policy of insurance 
for $1,000.00, for the use of certain named. parties. On the 
trial it appeared that the fire occurred in January, 1875; 
that within about two weeks after the fire Hawks, who was 
the general adjuster of the company in Georgia.went to the 
scene of the fire toadjust the loss. He furnished plaintiffs | 
with blank proofs of loss, which they filled out and ex- 
hibited to him. He made no objection to them except as 
to a calculation to reach the amount lost. They then 
turned the proofs over to their attorneys, who went to see. 
Willcox, the general agent of the company, at Columbus, 
Ga. He said he could do nothing, as the company had 
been garnished by creditors of plaintiffs. Their counsel 
sought to settle the amount of the loss, leaving the mode 
of its payment alone open, but Willcox said he could do 
nothing on account of the pendency of garnishments ; 
and they are still pending. The proofs of loss were filed 
with Willcox in May or June, and-suit brought to the 
next fall term of court. The jury found for the plaintiffs. 
Defendant moved for a new trial, on the following among 
other grounds: 

(1.) Because the court refused to give in charge to the 
jury the following request in writing: ‘“ This suit having 
been brought in the name of A. G. Viniug & Bro., for the 
use of certain named parties, the court charges you as 
matter of law that the real parties plaintiff are the usees 
named. If therefore the evidence shows no transfer, either 
by the act of A. G. Vining & Bro. or by the operation of 
law, of the policy of insurance, or of the amount due thereon 
to the usees, the jury cannot find a verdict in their favor.” 

(2.) Because the court refused to give to the jury the fol- 
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lowing request in writing: “The policy sued on in this 
case by the terms and conditions thereof did not become 
due until sixty days after notice and proofs of the loss had 
been given either to the company at its office in Rich- 
mond, Virginia, or to its agent in this state; and the act 
of showing the prodfs to an adjuster of the company to 
inquire if they were in proper form, is not a compliance 
with such terms and conditions.” 

(3.) Because the court refused to give in charge to the 
jury the following request in:writing: “If the jury ‘be- 
lieve that any demand was made for payment whilst the 
company was garnished at the instance of creditors of A. 
G.Vining & Bro. in suits claiming as much or more than 
the amount dueon the policy ; and if the company refused 
to pay because of such garnishments, then such refusal 
would not be a.waiver of filing of such proofs.” 

(4.) Because the court refused to charge the jury the fol. 
lowing request in writing: “If the jury believe from the 

- evidence that the assured, A. G. Vining & Bro., did, in or- 
der to obtain the issuance of this policy, make a written 
application, and in such application the assured in answer 
to a question ‘what was the date and amount of the last 
inventory’? the assured answered, that the last inven- 
tory taken was in the fall of 1878, and if-the evidence 
show that no inventory was taken in the fall of 1878, and 
that the last one was taken in the fall of 1877, and the 
amount was $1600.00, and not $2000.00, then the policy is 
void.” 

On this point the facts are these: -The application to 
obtain insurance in December, 1878, stated that the plain- 
tiffs took an annual inventory of stock; that the last one 
had been made “ last fall,” and amounted to $1500.00. 

(5.) Because the court charged the jury as follows: “If 
this company employed an adjuster, and, after notice of 
the loss, sent him to where this fire occurred, and where 
plaintiffs lived, and: plaintiffs submitted to him their books 
and invoices and such further proof as was required of 
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them by the adjuster, and said proofs were submitted to 
him within a reasonable length of time, and he made no 
objection to them on account of insufficiencies; then they 
would not be required to give any other or further notice 
to this company or its agents to authorize them to recover, 
because that would amount to a waiver. But if you be- 
lieve from the testimony that these plaintiffs made out 
their proofs, and did not submit them to this company or 
its adjuster or other agent within a reasonable length of 
time after the fire, and were not prevented from doing so 
by any act or statement of this company orits agent, then 
they would not be entitled to recover, unless you should 
believe the company or its agent refused to make any pay- 
ment.” 

(6.) Because the verdict is decidedly and strongly against 
the weight of the evidence and contrary to law. 

The motion was overruled, and defendant excepted. 


PEAuODY & BRANNON, for plaintiff in error. 


BLANDFORD & GARRARD, for defendants. 
JACKSON, Chief Justice. 


1. The important question in this case in respect to 
the charge of the court touching -he refusal of the com- 
pany to pay the policy, and thereby the waiver of. proof 
of loss, at least so far as not to defeat the recovery here 
because of the delay in making that proof, has been dis- 
cussed and decided by this court this morning in the opin- 
ion pronounced by Judge CRAWFORD, and hence it is un- 
necessary to do more than refer tothat decision. It may be 
added to that argument that the terms of these.two policies, 
both exactly alike, do not require the forfeiture of the 
policies, even if nothing equivalent to an absolute waiver 
had occurred; because the stipulation is that the company 
shall not be sued until sixty days after the proof of loss, 
and this suit has not .been brought sooner than that time. 
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But when a man absolutely refuses to settle with another 
until the termination of another suit, it would seem that 
such refusal to settle is an absolute refusal to pay until 
that time has expired ; and as the proof was made in some 
two months afterwards to the general agent at Columbus, 
himself, it is difficult to see how the defendant was hurt 
by any charge bearing on this point. The time when made 
is reasonable under all the facts, and it would have been 
a great wrong to allow the recovery to be defeated on such 
a-point. -A great wrong, or that which works a great 
wrong without some show of reason, cannot be law. 

2. Nor’ can we see what it matters to this company to 
whom the money recovered will go, to the parties holding 
the legal title, or to the usees. If they be garnished as to 
what they owe the former, they have but to answer the 
facts, and the court will take care of them and decide as 
between the usees and the garnishing creditors to whom the 
money should be paid eventually. If the company itself 
had any claim against Vining & Bro., any set-off or plea 
against Vining & Bro., which would not be good against 
their usees, then indeed the title might be subject matter 
of inquiry.- And so this court has. substantially ruled. 
62 Ga., 187. 

The usee might have been stricken or changed, the case 
cited rules; and it would be no concern of the company 
unless thereby some defense of theirs, as set-off or the 
like, had been defeated. 

There is no plea or pretense that it was assigned before 
the fire, and this disposes of all pointsin respect to the 
suit being for the use of the parties named. 

3. Most of the requests to charge are in respect to the 
waiver of proof of loss by the refusal to settle, and are 
ruled in the case referred to in the first division of this 
opinion. They are mere variations of objection to the 
charge of the court on that subject, and antagonize the 
view we take, that what transpired in respect to the re- 
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fusal to settle, amounts toa refusal to pay, and would not 
operate in law to defeat a recovery. 

4. The twelfth request is to the effect that if a certain 
misrepresentation was made, it would render the policy 
void. That alleged misrepresentation is that the inven- 
tory of the goods in the store was represented in the ap- 
plication as taken in 1878, when it was taken in 1877,.and 
that the stock on hand was worth two thousand dollars, 
when really it was worth but sixteen hundred dollars. 
The general charge of the court is full and explicit and 
strong on the subject of misrepresentations and their ef- 
fect, andthe utmost good faith which the law required in 
applications for the policy. Still, if. there be evidence to 
support this request, it should have been given. But in 
examining the record, we do not see that the policy con- 
tains a statement by the assured that the stock was worth 
two thousand dollars on the 3d of December, but the 
statement is that he answered “about $1500.00last fall.”” So 
that the request is in part faulty, there being no represen- 
tation that the stock was worth two thousand dollars. 

The general charge being sound, and the special re- 
quest not supported in its entirety by the testimony, we 
think that the latter should not have been given, and that 
the court committed no error in refusing it. 

5. Under the proof that the adjuster was an agent of 
the company, like Willcox, the agent at Columbus, and 
its general adjuster of losses, sent to adjust this loss,-we 
think that he was as fully.authorized as was Willcox to re- 
ceive the proof of loss, and, the company ‘being:a foreign 
corporation, proof of loss could be made to an agent, as 
this court has held, 62 Ga., 196; and as there is proof that 
it was made to Hawks, the adjuster, within two weeks or 
thereabouts of the date of the fire, there was no error in 
the charge, that if such was done in a reasonable time, 
it sufficed without further proof of loss to the company 
at Richmond, Virginia, or Willcox, the agent at Columbus. 

And this view strengthens and settles all that has been 
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held by us touching the effect of refusal to pay, and its 
effect on waiver of proof of loss for two or three months, 
so far as this case is concerned, as the proof was given to 
an authorized agent to adjust the loss in this case, and 
who was the general agent for Georgia to do that work, 
within a few weeks, which surely was a reasonable time. 

6. There is proof enough to sustain the verdict, though 
the evidence be conflicting, and the weight of it may in- 
cline to the fact that it is somewhat large; yet when the 
jury find it and there is evidence to support the finding, 
and the presiding judge approves it, this court does not. 
interfere. 

Judgment affirmed. 


BENTLEY vs. GAY. 


Where four suits were pending on appeal in the superior court, arising: 
under the same contract, involving the same pleas, and upon which 
the same verdict must have been rendered, there was no error in 
consolidating and trying them together. 


Practice in Superior Court. Appeals. Before Judge 
STEWART. Rockdale Superior Court. February Ad- 
' journed Term, 1881. 


Reported in the decision. 


J.N. GLENN; L. E. BLECKLEY, for plaintiff in error. 


GEO. W. GLEATON, for defendant. 


SPEER, Justice. 


The defendant in error caused a fi. fa. in his favor to be 
levied upon certain real estate in the possession of plain- 
. tiff in error, towhich he interposed his affidavit of illegality, 
and also a claim to the property levied on as having been 
exempted and set apart to him for the benefit of his fami- 


v 67—43 
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‘ly under the homestead Jaws af this state. On the trial of 
the issue made on said illegality and claim, under the evi- 
dence and charge of the court, the jury found the issue in 
favor of the plaintiff in f. fa., and against said illegality, 
‘with twenty per cent. on the principal of said 7. fa. for 
damages against the defendant. Whereupon defendant 
made a motion for a new trial on various grounds set forth 
in the record, which the court overruled, and defendant 
excepted. 

The first ground of the motion, and the only ground re- 
‘lied upon by counsel before.this court, was: Because the 
court erred in striking the first ground of illegality to 
plaintiff's ff. fa., which was as follows: ** Because the 
-said mentioned fi. fa. and judgment upen which it is found- 
-ed is null and void, being based upon four separate suits 
-on the appeal from the county court, each suit being for 
one hundred dollars; and that said four cases were submit- 
‘ted without an order to consolidate on the minutes; and 
‘the jury trying said causes rendered only one verdict and 
judgment. The foundation of said 7. fa. was taken there- 
on without authority of law, and that there should. have 
been a verdict in each case, ‘hence said fi. fa., and judg- 
ment is void and inoperative.” 

Was there error in the court below in sustaining the 
-demurrer to this ground as above set forth in the illegality, 
and striking the same ? 

We think the principle involved in this question was 
ruled in the case of Howard vs. Chamberlain, Boynton & 
Company, in 64 Ga., 684. That was a case involving 
five appeal cases from a justice court, and which when 
called inthe superior court, over the odjection of plain- 
tiff, the court ordered consolidated and tried together. 
This court holding “suits between the same parties 
arising under the same contract involving the same 
pleas and upon which the same verdict must be render~ 
ed, are properly consolidated.” Here the record shows 
these suits pending below “were between the same par- 
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ties, were made under the same contract and involved the 
the same pleas, and upon which the same verdict was to 
be rendered.” It will be seen from the affidavit filed that 
the defendant below does not deny that no order was 
taken or his consent given to the consolidation of these 
cases in the superior court, but merely that said cases 
were submitted without an order to consolidate on the min- 
utes. If this should be so, the order can be entered nunc 
pro tunc. His consent was not a necessity, but the con- 
solidation was a matter in the discretion of the court, 
where the parties, the contract, the pleas and the verdict 
to be rendered were all the same. 
Let the judgment below be affirmed. 


WILDER & SON vs. FREDERICK. 


. The homestead is not subject to a debt created for materials used in 
building the house thereon before it was set apart as exempt. 

. After the setting apart of a homestead, if it is desired to sue and 
obtain a judgment which will bind it, the pleadings should show 
the grounds of such liability. The homestead is in the nature of a 
trust estate, and proceedings against it should be shaped accord- 
ingly. 

. Where the application for homestead stated the county and alleged 
the applicant to be “ of said county,” his residence was sufficiently 
set forth. 

(a.) In 1873 it was not necessary to set out the names and ages of the 
beneficiaries in an application for a homestead. 

(6.) While it is better in all cases to state the ownership of the property 
sought to be exempted, and in case of a married woman it is neces- 
sary, its omission does not render an application by her husband in- 
valid. The presumption is that the property is his. 


Homestead. Pleading. Trusts. Husband and Wife. 
Before Judge STEWART. Houston Superior Court. April 
Term, 1881. 


Reported in the decision. 


Davis & RILEY, by brief, for plaintiffs in error. 


WARREN & GRICE, for defendant. 
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Wilder & Son zs. Predesick. a? 





CRAWFORD, Justice. 










An execution in favor of Wilder & Son was levied upon 
certain land as the property of J. M. Frederick, who claim- 
ed it as a homestead for his family. 

The facts being undisputed, the case was submitted to 
the judge without a jury. The homestead was set apart in 
December, 1873. The execution was founded upon a debt 
which existed prior to that time, and was for doors and 
sash, which had been used by defendant on his dwelling- 
house situated on the land. 

1. The first question made by the record is, whether a 
debt created by the owner of land, dcfore the same is set 
apart as a homestead, for material used in building, or 
completing his dwelling, can subject the same to sale for 
its payment. 

It has been held by this court, that the homestead was 
not subject to the payment of a debt for /ador done thereon 
before it was set apart as such. And “that the word 
‘thereon’ in connection with ‘labor,’ refers not to the soil 
or property out of which the homestead is vfterwards 
carved, but to the land after it is made homestead.” 60 
Ga., 617. 

It was also held in 58 Ga., 360, that the - homestead 
was subject to a debt for labor done thereon in cultiva- 
tion of crops or other farm work, as in building or other 
improvements of a substantial nature, after it had been set 
apart. Inthe 61 Ga., 501, it was ruled that land exempt- 
ed under section 2040 of the Code, though made liable for 
the purchase money by the act-of 1874, still was not 
liable for money expended in improvements before any 
right of exemption was asserted. “ 

Thus we think that the principle is ruled in the forego- 
ing decisions, and that by the very words of the constitu- 
tion itself this view is strengthened wherein it says, “ in- 
cluding such improvements as may be made thereon from 
time to time, * * * or material furnished therefor.” 
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2. The second question is, whether, if the homestead 
proceedings are valid, then to subject the land to a debt 
for which it would be liable after it is set apart, should it 
not be sued as any other trust debt? In 59 Ga., 330, it 
was ruled that the title to land set apart as a homestead 
is for the use and benefit of the family, and isin the nature 
of atrust estate. If, therefore, it be sought to subject 
such property to the payment of a debt for which it is 
liable, the pleading should show the grounds of the claim 
and how the estate is liable, and the names of the cestuz 
gue trusts, as provided in section 3377 of the Code. 

3. The last question made is, that the homestead was 
invalid because it does not affirmatively appear that Fred- 
erick was a resident citizen of Houston county; nor does 
it set forth the ages, names and members of his family ; 
nor does it specify the lands out of which the homestead 
is to be carved, or-that he has title thereto. 

That the first objection to this homestead is not well © 
founded appears from the record, wherein the applicant 
sets forth a copy of the proceeding, so much of which on- 
ly as is necessary to state is in the following words: 
“Georgia, Houston county: Tothe ordinary of said coun- 
ty. The petition of Josiah M. Frederick, of said county, 
respectfully showeth, etc.” This we think beyond all ques- 
tion sufficient to show the residence of the applicant. 

_A failure to set out the names and ages of members of 
the applicant’s family, at the time this homestead was ap- 
plied for,in December, 1873—the law did not require this 
to be done, and it has been so decided. 59 Ga., 235; 62, 
Tb., 302. | 

Upon the last objection to this homestead, the question 
is not so clear, nor has it been decided by this court, al- 
though several decisions have been referred to as controll- 
ing it. ae 
- In the 61st Ga., 105, this court, in dealing with a case 
where a married woman made application for homestead, 
held that the record of a homestead should show out of 
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whose land the applicant sought to have the homestead 
carved, so that the creditors might be notified that their 
interests were attacked. And when a wife makes such 
application, she should show whether it is to be set 
apart out of her own or her husband’s property. It was 
likewise ruled in the 62d, Ga., 568, as also in the case of Cof- 
fee vs. Adams, at the September term, 1880, not yet re- 
ported. But it was not intended to apply that rule to the 
husband, nor, when he seeks to have a homestead set 
apart in land, is it presumed that it belongs to some one 
other than himself, as it is where a married woman seeks 
to have the same thing done, unless she specifies out of 
whose land it is to be set apart. 

Whilst we think in all cases, that it is best to specify 
who is the owner, yet we do not think that it is invalid, 
except in cases where it is to be carved out of some other 
person’s than the applicant’sland, and for the very reason 


given above, that the creditors may know that their inter- 
ests are attacked, so that they may appear and resist the 
application if they desire to do so. 

The judgment of the court was therefore right, and 
must be affirmed. 

Judgment affirmed. 


THE MACON AND WESTERN RAILROAD COMPANY 7s. 
MEADOR BROs. 


Under the short form of trover prescribed by the Code, an allegation 
that the property converted is of a value stated, and that. defendant 
refuses to pay the profits thereof, is sufficient, without specifically 
alleging the amount of profits ; and on such a declaration a verdict 
may be reridered for the value of the property, with interest thereon, 
in the nature of profits, the plaintiff choosing that form of recovery 
instead of proceeding for the highest proved value. Nor does it 
matter that such principal and interest aggregate more than the 
value laid in the declaration. 

(a.) A verdict in trover being for the value of the property, “ with 
interest,” and conversion being a condition precedent to commenc- 
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ing suit, it was a reasonable construction ‘of the verdict to allow 
interest from the filing of the writ, and the defendant could not 
complain. 


Verdict. Judgments. Trover. Damages. Practice 
in Superior Court. Before Judge SIMMONS. Bibb Su- 
perior Court. April Term, 1881. 


Reported in the decision. 

LANIER & ANDERSON, for plaintiff in error. 

IsAAC HARDEMAN; HILL & HARRIS, for defendants. 
SPEER, Justice. 


This was a motion by the plaintiff in error to set aside 
a judgment which was.refused by the court, and plaintiff 
in error excepted. 

It appears from the:record that Meador Bros. brought 
their action of complaint in trover against the Macon and 
Western Railroad Company, to recover certain packages 
of tobacco, numbered and described in the declaration, 
alleged to be of the value of four hundred dollars, and 
also alleging that defendants refused to deliver said 
goods to petitioner with the “profits” thereon. On 
the trial of said cause a verdict was returned in favor of 
the plaintiffs “forthe sum of three hundred and eighty- 
six dollars with interest,” and which, by writ of error, 
was brought to this court and affirmed. Judgment was 
entered on said verdict for the amount of three hundred 
and eighty-six dollars principal, and the sum of one hun- 
dred and eighty-six dollars and eighty-eight cents inter- 
est from the date of the filing of the writ to the judg. 
ment. Whereupon the Macon and Western Railroad: 
Company made their motion to set aside and vacate said 
judgment on the following grounds : 

(1.) That the declaration filed does not state any day 
or date from which interest is to run or be calculated. 
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(2.) Because the verdict does not state any time or 
date from which interest should run. 

(3.) Because the amount sued for in the declaration is 
the sum of four hundred dollars and no more; and for this 
reason the aggregate amount of said judgment could not 
be more than four hundred dollars; and as the judgment 
stands it exceeds said amount;and the motion is, if the 
court will not set aside the whole of said interest, that the 
same may be reduced, so that the aggregate amount of the 
principal and interest on said judgment shall not exceed 
four hundred dollars. 

This declaration is brought in the statutory form to re- 
cover the tobacco sued for of “the alleged value of four 
hundred dollars, besides the profits thereon.” 

The complaint in trover provided for by section 3390 
of the Code sets forth the form of the writ in such cases ; 
and all that it is necessary to aver as to the property and 
its use or hire is to allege a description of the property, 
its value, and that the defendant refuses to pay the 
profits thereof. It is further provided, “ the verdicts of 
judgments thereon may be the same as in actions of 
trover.” Under this form of action all proof would be 
admissible that would have been under the common law 
form. Under it interest is recoverable on the value 
proved, as profits, if a recovery is not sought to be had 
at the Aighest value proved at any time between the 
conversion and trial. 6 Ga., 535; 59 Ga., 395; 18 Ga., 
648. Here the interest ‘s recovered instead of profits, 
and under the rule applicable to this form of plead- 
ing, we hold that if the recovery of the principal does 
not exceed: the alleged value of the property sued for, 
interest thereon may be recovered as profits without 
reference to the value of profits alleged in the writ. 
In 57 Ga., 418, it was ruled “that dividends on rail- 
road stock correspond to the ‘hire’ of property.” In 26 
Ga., 447, this court held “that even under the old form 
of pleading in trover the jury may find a larger amount of 
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damages than thosespécifically alleged as the value of the 
property. sued for, provided they do not exceed the 
amount alleged in the conclusion of the writ.” 

As the object of the new form of action was to simplify 
and liberalize pleading, and the “ad-damnum” clause, which 
ordinarily alleged the damages at double the amount claimed 
in the writ, was not required, we do not suppose by its 
omission the legislature designed to restrict a recovery 
to the ammount first alleged. We somewhat analogize the 
writ toa suit on acontract where it is alleged the principal 
sum is due with interest. Under such allegation the in- 
terest is recoverable without reference to the amount al- 
leged as interest. 

This verdict, we think, can be reasonably construed as 
to the amount of interest. In the absence of any proof 
to the contrary, evidence of conversion must have been 
proved on the trial before suit, and from the time of con- 
version interest is recoverable. Hence, we think the plain- 
tiff below, by a reasonable legal construction of the ver- 
dict, was entitled to interest on the value recovered, at 
least from the commencemeut of the suit, as the conver- 
sion preceded that time, and as such was the computa- 
‘tion in this judgment we see no error in it. 

Let the judgment below be affirmed. 


THE SOUTHWESTERN RAILROAD vs. PAPOT ¢¢ al., survi- 
ving partners. 


1, In a suit between a railroad and a partnership, a director of the rail- 
road is incompetent to prove negotiations in reference to the subject 
matter of the suit between him and a member of the firm since de- 

. The advertisement published in a newspaper is the best original evi- 

_ dence of the existence of a legal advertisement under the levy, and 
unless accounted for, a copy is not admissible. 

. That a legal sale has been made, and the nature of the cause of ac- 
tion under which it took place, are ‘bést shown by records or ex- 
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emplified copies thereof. Parol testimony is not admissible for that 
purpose, though the sale was in another state. 

4. The charge of the court in this case did not fully and fairly state 
the defenses relied upon by the defendants. ' 

(a.) To agree to account for accruing dividends on stock advanced 
under a contract, is not the same as to agree to pay interest on the: 
amount of the stock to the party making the advance, even though 
the rate of interest may be the same per cent as the rate of dividends. 
Inthe one case the presumption that dividends follow the owner- 
ship of the stock is to be overcome, in the other it is not, 

5. Complainants brought their bill against defendants to recover certain 
stock or its value, the consideration of which was certain work per- 
formed by them in completing a railroad and a transfer to defend- 
ants of stock therein. Defendants sought relief by cross-bill, on the 
ground that they had been led to purchase such stock and make such. 
contract by the representations of complainants that the road was 
free of incumbrances or debts, and that the object of the contract was 
to obtain a controlling interest in such road free and unincumbered 
and operate the same in connection-with their line,that the represen- 
tations were false and fraudulent, that liens. existed, and in fact the 
road had been sold thereunder: 

Held, that to support such defense and entitle defendants to relief, 
it would be sufficient to show, that the misrepresentations or 
suppression of facts were of such a nature that the property pur- 
chased was of no value to the purchasers for the purposes for which 
it was bought, or that the purchasers would not have bought had 
they had knowledge of the defect. The defense is not rendered nuga- © 
tory by a failure to prove an actual sale under the existing liens. 

6, 7. Propositions of law, though correct in themselves, should not be 

given, if not applicable to the case. 

. Where evidence is admissible, the jury should be left to judge of its 
weight. 

. If complainants agreed to finish a certain railroad from Eufaula to 
Clayton, and to transfer to defendants a certain amount of stock 
therein, and in consideration thereof defendants agreed to issue to 
complainants stock in their road at the rate of one hundred and fifty 
shares per mile of road finished to Clayton, such payment to be made 
when the superintendent of one of defendants should approve said 
road as completed, then, in the absence of any further agreement, 
the issue of stock to the amount of one hundred and fifty shares per 
mile, exclusive of dividends, would be a full discharge of their lia- 
bility under said contract, and, if in the issue of such stock dividends 
accrued or were accruing on the same; and were paid by mistake or 


co 
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misunderstanding to complainants, in equity they ought to account 
therefor up to the date fixed for delivery. 


Evideuce. Charge of Court. Fraud. Contracts. Stock. 
Railroads Interest. Equity. Verdict. Before Judge 
STEWART. Bibb Superior Court. April Term, 1881. 


To the report contained in the decision, it is only neces- 
sary to add, in connection with the first three divisions 
thereof, that the following were among the grounds of the 
motion for new trial in this case: 

(1.) Because the court erred in not permitting the de- 
fendant to prove by the witness, Wm.S. Holt, what John 
G. Shorter, one of the firm of Shorter, Papot & Co., said 
to him during his lifetime and before Shorter, Papot & 
Co., had finished the Vicksburg and Brunswick Railroad to 
Clayton, in Alabama,.and before.the Southwestern Rail-’ 
road Company had delivered any of its stock on said con- 
tract-to the order of Shorter, Papot & Co., to induce the 
Southwestern Railroad Company to issue and deliver stock 
under said contract to said firm in advance of the comple- 
tion of said contract,the said Holt at the time being one of 
the directors and president of the Southwestern Railroad 
Company, and Shorter now being dead. 

(2.) Because the court erred in refusing to allow the de- 
fendant to prove by the witness, W. S. Holt, which they 
proposed todo, that John Gill Shorter, of the firm of 
Shorter, Papot & Co., agreed with him, as the president of 
the Southwestern Railroad, prior to the 29th of January, 
1872, that if that company would issue and deliver to 
Shorter, Papot & Co., stock of its company on this contract, 
in advance of the completion of the road, that the firm of 
Shorter, Papot & Co., would allow the Southwestern Rail- 
road Company two months’ interest at the rate of 8 
(eight) per cent. per annum on the amount of stock so is- 
sued and the same rate of interest on the amount of 
such stock not issued until the road should be completed 
according to contract, and that in consequence of this agree-’ 
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mént, the company did issue to the order of said firm of 
Shorter, Papot & Co., on the Ist of February, 1872, 2905 
shares, and that the same was received by Ketchum & 
Hartridge on this agreement, the said William S. Holt be- 
ing at the time president and director of the Southwestern 
Railroad Company but no party to this suit, and having no 
personal interest in the subject matter of the suit, said 
Shorter being dead. 

(3.) Because the court refused to allow the defendant to 
prove by Alexander R. Lawton, when on the stand as a 
witness, after it had been shown that for the purpose of 
ascertaining whether there were any outstanding debts or 
liabilities against the Vicksburg and Brunswick Railroad 
Company at the time of the purchase of majority of the 
stock of that company from the firm of Shorter, Papot & 
Co. forthe purpose of controlling and using that road and 
the said company, and before said trade was consumma- 
ted that he was authorized and directed by a meeting of 
both companies, or a portion of both the boards of di- 
rectors of the Central and Southwestern Railroad Compan- 
ies, and Samuel N. Papot, also present and participating 
in said negotiation and a party to such arrangement, to 
examine into the matter and ascertain whether there were 
any such debts and report to said company; and that in 
pursuance of such direction and arrangement, he went to 
Alabama, and after examination found no liens and in- 
cumbrances of any kind on record to impair the rights 
and title that railroad company proposed to acquire by 
this purchase ; that he, the said Lawton, then appealed to 
John G. Shorter, one of the firm then in life, but since 
dead, to know whether there were such debts, when he 
was informed that there were no such debts or liabilities 
of any kind whatever outstanding, and that he, trusting 
to this information, reported to the board of directors that 
there were none, and that on the faith of such information 
the trade was then consummated. The court ruling out 
only as illegal evidence all that occurred between said 
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Lawton and Shorter, and what said Shorter said to him, 
and that on the faith of what Shorter said to him the said 
trade was consummated. 

(4.) Because the said court refused to allow the said Law- 
ton to answer to this question, following the above: 
“Whether he made such examination and inquiry, and 
what information he received, if he received any such in- 
formation, from the said John G. Shorter?” The said 
Lawton being at the time a director in the Southwestern 
railroad company,the attorney of the Central Railroad and 
Banking Company of Georgia, and the agent for the par- 
ties aboved stated, but no party to this proceeding nor 
otherwise personally interested in the matter. 

(5.) Because the-court erred in ruling out the printed 
paper which was offered by the defendants asthe adver- 
tisement of the marshal’s sale of this property of the 
Vicksburg and Brunswick Railroad Company, in Eufaula, 
Alabama,‘on third of February, 1879, under executions 
against that company in favor of the Savannah Bank and 
Trust Company and divers other plaintiffs in said adver- 
tisement named, issued out the circuit court of the United 
States for the middle district of Alabama. [The paper 
offered appears to have been a printed slip containing the 
advertisement as testified by a witness. ] 

(6) Because the court erred in refusing to allow the 
witness, Wm. M. Wadley, to prove that the Vicksburg 
and Brunswick Railroad,together with all the property men- 
tioned in said advertisement,was.sold under the executions 
described in said advertisement, and that the same were 
obtained on the indorsement of the bonds of Barbour 
county by the Vicksburg and Brunswick Railroad Company, 
and that the judgments and executions under which such 
sale was made were not within the jurisdiction of this court, 
but records and official papers belonging to the said cir- 
cuit court of the United States for the middle district of 
the State of Alabama and the officers of said court. 
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R, F. Lyon; A. R. LAWTON, for plaintiff in error. 


LANIER & ANDERSON, for defendants. 


SPEER, Justice. 


The defendants in error filed their bill in equity against 
the Southwestern Railroad Company to recover fifty- 
three shares of the stock of said company or the value 
thereof, with interest or dividends thereon from the first 
of February, 1872, which they allege is due them by de- 
fendant under the following contract made by them and 
accepted by said defendant : 


“MACON, GEORGIA, November 28th, 1871. 


To the President and Directors of the Southwestern Railroad Com- 
pany: 

GENTLEMEN—We hereby agree to finish the Vicksburg and Bruns- 
wick Railroad from Eufaula to Clayton, Alabama, as follows : 

To cover over all the truss bridges, finish up the grading with ditches, 
etc., complete all the track in good order to Clayton, and build a sub- 
stantial biick warehouse at Clayton 35 by 70 feet, on plan used on 
Central Railroad, with necessary depot grounds attached, put up one 
water tank with fixtures complete, at the place designated by Mr. 
Powers, and when the road is in that condition approved by Virgil 
Powers, superintendent, we will then transfer and deliver to the 
Southwestern Railroad Company the preferred eight per cent. 
stock of the said Vicksburg and Brunswick Railroad Company to 
the extent of four thousand four hundred shares of the par value 
of one hundred dollars each, receiving for the same stock of the 
Southwestern Railroad of the Jar value of one hundred dollars 
per share, at the rate of one hundred and fifty shares per mile of 
road finished to Clayton. 

Your obedient servants, SHORTER, Papot & Co,” 


“Whereupon it was resolved that the Company hereby accept the 
above proposition of Messrs. Shorter, Papot & Co., and that the 
president and superintendent of the company carry out the details, 
subject to the approval of the board of directors of the Central 
Railroad and Banking Company of Georgia. 

Joun T. BOIFEVILLET, 
Secretary and Treasurer.” 
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The complainants further allege that in pursuance of 
the contract so made they constructed a fraction 
over twenty-one miles of railroad, completing said Vicks- 
burg and Brunswick Railroad to Clayton, Alabama, and 
in every particular cumplied with the terms of their con- 
tract; and all was approved by Virgil Powers, superin. 
tendent, and that they transferred to the Southwestern 
Railroad Company the four thousand four hundred shares 
‘of the stock of the Vicksburg and Brunswick Company, 
as required. 2 f 

That on the tst February, 1872, said Southwestern Rail- 
road issued to said Ketchum & Hartridge scrip for its stock 
amaqunting to 2,430 shates by the order of complainants 
under said contract. ; 

That on the 1st April, 1872, the Southwestern Railroad 
Company also issued its scrip for 200, and on the 15th 
May, 1872, scrip for twelve shares. It also issued to Eli 
S. Shorter, by direction of complainants, 250 ‘shares of its 
stock, and to I. C. Plant, 225 shares of its stock, making 
the whole amount which said company transferred to com- 
nlainants or their order under ‘said contract, 3,117 shares, 
valued at $311,700.00, which is all that complainants, or 
either of said firm of Shorter, Papot & Co., have re- 
ceived from said company under said contract. 

That the number of said shares which the firm of 
Shorter, Papot & Co. was entitled to receive under said 
contract was 3,170. Complainants did not discover until 
within the last six months that said eompany had failed 
to transfer or issue their additional fifty-three shares to 
which said firm was entitled, and very soon after discov- 
‘ering the error complainants called the attention of the 
president of the Southwestern Railroad Company thereto, 
and requested that it should be .rectified, who refused to 
do anything in the premises. The fifty-three shares of 
undelivered stock as claimed is of the value of $5,300.00. 

That the Southwestern Railroad Company not ‘only re- 
ceived the 4,400 shares of stock ‘on or about the_1st Febru- 
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ary,1872, but the right to collect the accumulated interest 
then due thereon, amounting to $60,000.00. Complainants 
completed their contract on or about the Ist day of Feb- 
ruary, 1872, and it was approved by Virgil Powers as soon 
as completed. t 

The complainants claim that the Southwestern Railroad 
Company is indebted to them to the extent of fifty-three 
shares of its stock or its value at $100.00 per share, besides 
interest or dividends thereon from 1st of February, 1872, 
and this bill is filed to have this accounted for, waiving 
discovery. This bill was filed 17th February, 1875. 

The defendant, by its answer filed 20th December, 1875, 
admits making the contract as stated in complainants’ 
bill. That the complainants constructed or finished a 
part of the Vicksburg and Brunswick Railroad between 
Eufaula and Clayton, Alabama, twenty-one miles and 458 
feet over, and for which complainants were entitled to or 
would have been entitled to, had they waited until the 
completion of their contract, 3,162 98-100 shares of 
Southwestern Railroad stock at the value of $316,298.00, 
but said firm, by reason of its embarrassments and neces- 
sities, induced the defendant to advance to said firm of 
Shorter, Papot & Co., a large portion of said stock long 
before the completion of the contract, on condition that 
said firm would allow defendant interest at the rate of 
eight per centum per annum, that being the dividend 
which defendant was then paying on its stock, and also 
the legal rate of interest in the state of Alabama where 
said work was being done, on such advances, from the 
time the same was made until the contract was completed; 
and on this new agreement said firm of Shorter, Papot 
& Co. gave their order in favor of Ketchum & Hartridge, 
of Savannah, on 24th January, 1872, on this defendant, 
for 2750 shares of its stock, as an.advance on said agree- 
ment and to pay them, Ketchum & Hartridge, the balance’ 
due to them on this new agreement, said firm having 
previously to this date issued and delivered to said Ketchum 
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& Hartridge orders on this defendant for, at one time, 
on 29th November, 1871, 2430 shares; and for 250 
shares in favor of Eli S. Shorter on 4th December, 
1871; and on 8th December, 1871, to I. C. Plant for 225 
shares ; and for 210 shares in favor of Ketchum & Hart- . 
ridge on the 18th January, 1872, and for the balance due 
on the completion of the contract, making— 


To Ketchum & Hartridge on 29th November, eae » 2430 aa. 
“ IC. Plant, 8th December, 1871, . . . . « - S28 
“ Eli S. Shorter, 4th December, 1871, . . . ow °* 
“ Ketchum & Hartridge, 18th January, 1872, and for 
balance due when contract should be completed, . 210 


Total, . . 7 * . . . . 7 . 7 . . . > 31 I 5 “ 


And afterwards, on the faith of this new agreement as to interest, 

defendant issued to Ketchum & Hartridge 
On tst February, 1872, 2430 shares, par value . . . $243,000 00 
On 1st February, 1872, (I. C. Plant, onter) os shares, 

parvalue .. ‘ ° 22,500 00 
On ist February, 1872, Eli S. Shorter, 250 shares, 

<0 ° 25,000 00 
On ist April, 1872, Ketchum & Hartridge, 200 sabes, 

par value . . re ek cae gor 20,000 00 
On 15th May, 1872, Keecham & & Hartridge, 12 shares, 

parvalue ... 8 ek eee 1,200 00 


In all 3117 shares, par value . . . . $311,700 00 


On which was due for interest, according to agree- 
ment, and which was allowed defendant, riap 4,526 65 


$316,226 663 
Leaving due said firm a balance . . ..... 71 44 


$316,298 10 


Which small balance of $71.44 was allowed by said com- 
plainants to defendant for some unfinished work of the 
firm on the road that defendant did for them. 

By this arrangement said firm received the whole divi- 
dend on said 3117 shares so issued, declared on Ist June, 


v 67—44 
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1872, from ist December previous, amounting in all to 
$12,468.00, or $7,941.34 more than they were entitled to, 
or would have received but for said agreement as to in- 
terest, as said contract was not completed until after said 
dividend was declared and if said contract had been com- 
pleted before the 1st day of June, 1872, so as to have 
entitled said firm to stock before that time, they would 
have been entitled only to such dividend or proportionate 
part that it earned after its issue. The aforesaid arrange- 
ment and issue of stock was agreed on and accepted as a 
full and satisfactory settlement of this defendant’s part of 
said agreement. 

Subsequently the Central Railroad Company was made 
a party defendant and filed an amended answer by way 
of cross-bill, alleging that z# was the real party to carry into 
effect the agreement and iuterested therein as the lessee 
of Southwestern Railroad Coinpany. ‘ That the agree- 
ment to pay complainants 150 shares of the stock of the 
Southwestern Railroad Company for each mile of the 
Vicksburg and Brunswick Railroad when finished from 
Eufaula to Clayton, was done by defendants solely to 
secure the control of said Vicksburg and Brunswick. Rail- 
road and to run it at their will and discretion in connec- 
tion with said Southwestern Railroad, which it was then 
and now is connected with, free of all encumbrances and 
debts whatever.” ‘The 4,400 shares of stock transferred 
by complainants being the majority of stock in said road, 
and its possession and ownership enabled defendants to 
control said road.” “That complainants to induce said 
contract assured the defendant, through its officers and 
agents, that they had the right to make this transfer, and 
that said Vicksburg and Brunswick .Railroad Company 
was absolutely free from all debts and subject to no 
claims or liabilities whatever, and on the faith of these 
representations the contract was made and executed and 
stock of the Southwestern Railroad delivered as stated.’ 
‘‘Defendant alleges said representations were false, in 
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this, that the Vicksburg and Brunswick Railroad Com- 
pany had indorsed bonds issued by Barbour county, Ala- 
bama, given for stock in said road to the amount of 
$300,000.00, and had delivered them to complainants, and 
they were put in circulation by them. That Barbour 
county has failed to pay interest on said bonds, and suits 
have been instituted against the Vicksburg and Bruns- 
wick Railroad Company on their indorsement for large 
amounts; alleges that complainants are insolvent and have 
no property, and prays for subpoena and injunction against 
their suit, etc. 

To this. answer and cross-bill, Papot filed an answer, 
“ That he made agreement with the Southwestern Railroad 
Company, approved by the Central Railroad, referred to 
in cross-bill. That at time of agreement he said nothing 
about the tndorsement of the Barbour county bceds, nor 
did he, to the best of his recollection, say the Vicksburg and 
Brunswick Company was free of debt,” etc., etc. The de- 
fendants further amended their cross-bill, charging “ti.at 
the whole inducement for them to make the purchase of 
4,400 shares of the Vicksburg and Brunswick Railroad Com- 
pany, was the representation made by complainants that 
said shares were a majority of the stock of said compa- 
ny, and the purchase would enable them to control the 
same, and that there were no outstanding liabilities or 
debts of said Vicksburg and Brunswick Railroad Compa- 
ny that would interfere with the title, use or control of said 
company, and on the faith of these representations the 
purchase was made,” “charges the contrary was true, that 
the indorsement on said bond indebtedness existed ; that 
suits have been instituted on said bond indorsements, judg- 
ments recovered and said railroad sold and purchased by 
defendants, by reason of which defendants have been 
wronged and damaged, andthe transaction with complain- 
ants was fraudulent and void.” 

On the issues set forth in the pleading, the case pro- 
ceeded to trial, and under the evidence and charge of the 
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court the complainants recovered a verdict for the value of 
the stock sued for in part, with interest thereon. Where- 
upon defendants below made a motion for a new trial on 
various grounds set forth in the record, which was overrul- 
ed by the court and defendants excepted. 

We do not deem it necessary to encumber this opinion 
and judgment by considering each of the twenty-seven 
grounds of error assigned in this motion for a new trial, 
as it is not requisite so to doin the view we take of this 
case. 

1. We find noerror in the ruling of the court in exclud- 
ing from the jury so much of the testimony of the witness- 
es, Mr. Holt and Gen. Lawton, as is complained of in the 
' first, second, third and fourth grounds in the motion, in 
which it. was sought to prove conversations between the 
witnesses named and the deceased partner, John G. Shor- 
ter, one of the firm of complainants. We regard the 
question as to the admissibility of this testimony settled 
and adjudicated by the decision in this case when here 
before for review, and reported in 59 Ga., 342. 

2. Neither was there error in excluding the slip of 
printed paper purporting to be the advertisement of the 
marshal of the state of Alabama, in which the Vicksburg 
and Brunswick Railroad was advertised forsale by that of- 
ficer under certain f. fas. issuing from the circuit court 
of the United States in and for the middle district of Ala- 
bama, in favor of certain plaintiffs in 7. fa. against said 
railroad company, under the accompanying proofsas to the 
identity and verity of the paper slip offered. The rule, 
we think, has been settled by this court, that the adver- 
tisement published in the newspaper is the best and origin- 
al evidence in such a case, and here there was no proof sub- 
mitted to the court showing why this paper was not pro- 
duced or any effort made to get it; nor do we think that 
it was sufficiently established that the slip offered was a 
true and correct copy of the original, as it appeared, if 
ever, in the newspaper. 2 Ga., 92; 6 Ga., 530. 
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3. Nor wasit error, as sét forth in ‘the 6th ground of the 
motion, not to allow Wm. Wadley to prove that the 
Vicksburg and Brunswick road, with its appurtenances, 
was sold under the executions described in the advertise- 
ment, and also what was the foundation or cause of action 
upon which judgment and f#. fas. were obtained, as was 
sought to be done. All this evidence existed in a more 
durable state and in the form of records, and should be 
proved by exemplified copies of the originals, where they 
are presumed to exist. 

4. The seventh, eighth and ninth grounds of the mo- 
tion may be considered together, and are: 

(7.) Because the court erred in charging the jury as fol- 
lows: ‘Defendants file their answers and admit the con- 
tract; say the same was made and accepted, and the work 
done, with a small exception, and the railroad received 
it, and the stockof the Vicksburg and Brunswick Railroad 
was received under the contract, having been transferred 
to defendants; but they say that complainants should not 
recover—list, “For the reason that they accepted the 
railroad before the railroad had been entirely completed ; 
that they did some work in completing the same, and for 
which they should pay them,” because the same is a mis- 
statement and a total misconception of the defendants’ 
defence. 

(8.) Because the court erred in charging the jury—2nd, 
“That the stock of the Southwestern Railroad Com- 
pany was transferred before the completion of the railroad, 
and that this was done under a contract between the par- 
ties, and that under this agreement the accruing divi- 
dends on the stock so transferred, which would accrue up 
to the time of completing and accepting the railroad, as 
finished, was to be allowed and accounted tor ina final 
settlement ; and defendants say that the dividends accru- 
ing on the stock so issued before the completing and ac- 
cepting the railroad would amount to as muchas the claim 
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of complainants, and they therefore say that complainants 
should not be allowed to recover,” because the same 
does not fairly and fully state the defence of defendants, 
either as pleaded or proved. 

(9.) The court erred in charging the jury: ‘“ Defend- 
ants again allege and charge that the prime consideration 
in making and entering into the contract was the pur- 
chase of a controlling interest in the Vicksburg and Bruns- 
wick Railroad, free from encumbrances, by the purchase 
of a majority of its stock, and that they were assured that 
the railroad was free from all debt, claim or lien; and 
they say that there was outstanding a large debt over 
said road, and under which the road has been sold. They 
charge that this was a fraud, and that the same did in law 
relieve them from any further obligation to perform their 
part of the contract. 

“These are in substance the statement and pleadings of 
the parties. These allegations are not evidence except 
as to admissions made—the rules of law about which I 
will give you before concluding the charge.” 

Because, ist, the charge does not fully state the delence 
in the particular referred to. The defendants’ claim was 
that the complainants represented to them that there were 
no debts outstanding against the Vicksburg and Brunswick 
Company that would impair or defeat their right to con- 
trol the road, and that these said complainants, in the said 
negotiation for the purchase, suppressed the existence of 
these debts of which they well knew, and defendants did 
not, on the faith of which representation and their belief that 
no such debts existed, the trade was consummated; that 
such representation and suppression was false and fraudu- 
lent, and in consequence the contract or obligation of de- 
fendants was annulled, and complainants could not re- 
cover. 

Is this assignment of error well taken? Were the issues 
made by the pleadings fairly and fully submitted to the 
jury by the court? The answer of the defendants “ ad- 
mits the contract as stated in bill, that the complainants 
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constructed or finished 21 miles and 458 feet of the road, 
for which complainants were entitled to, and would have 
been entitled to (had they waited until the completion of 
their contract) 3162 98-100 shares of Southwesten Railroad 
stock, of the value of $316,298, but said firm, by reason of 
their embarrassments and necessities, incuced the defend- 
ants to advance to complainants a large portion of said stock 
long before the completion of the contract,on condition that 
said firm would allow defendants interest at the rate of 8 
per cent. per annum (that being the dividend which de- 
fendant was paying on said stock, and also the legal rate 
of interest in the state of Alabama where said work was 
being done,) on such advances, from the time the same 
were made until the contract was completed ; and on this 
new agreement, under the order of complainants, and on 
the faith of this new agreement, as to interest, defendants 
issued to— 


Ketchum & Hartridge, February rst,1872, . . . . 2430 shares 
I. C. Plant, February 1st, 1872, . . . .. + . . 225 Shares 
E, S. Shorter, February ist, 1872, . .. .. . . 250 shafes 
Ketchum & Hartridge, April 1st, 1872, . + + +» + 200 shares 
Ketchum & Hartridge, May 15th, 1872, .... . 12 shares 


Ina, 2. 2. oo cw we de 8 & © st le 6ORE7 Se 


Of the par value of . . ...+-s + + + « «+ $311,700.00 
On which was due for interest . . . 1.» es ew w 4,526.65 


According to agreement . .. . se 6 + 6 + $316,226.66 
Leaving due said firm a balanceof ...... . $71.44 


Which balance was allowed by complainants to defend- 
ants for some unfinished work of the firm on said road.” 
This was the contract that defendants alleged they made 
with complainants, and one of the defences on which they 
relied for recovery. Did the court present fully and truly 
this issue to the jury? The court charged the jury “that 
the stock of the Southwestern Railroad Company was trans- 
ferred before the completion of the railroad, and this was 
done (as alleged) under a contract between the parties, and, 
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under this agreement, the accruing dividends on the stock so 
transferred, which would accrue up to the time of comple- 
ting and accepting the ratlroad so finished, was to be allow- 
ed and accounted for on a final settlement, and defendants 
say the dividends accruing on the stock, so issued, before 
the completing and accepting said road, would amount to 
as much as the claim of complainants.” 

The error the court committed was in instructing the 
jury that the contract between the parties was “that com- 
plainants were to account for accruing dividends on the 
stock up to the time of completing and finishing the road, 
on a final settlement,”” whereas the contract set up by de- 
fendants was that complainants were to allow defendants 
& per cent. interest from the time the advancements of 
stock were made up to the completion of the road on all 
stock so advanced before the road was completed. 

To account for all dividends accruing on said stock 
from the Ist of December, 1871, when the dividends be- 
gan to accrue, up to the completion of the road, would 
be a very different contract (and a much larger sum) than 
an agreement to pay interest at 8 per cent. from the date 
of the advancements of stock up to the completion of the 
road. Yet the court instructed the jury the first was the 
contract on which defendants relied, when in truth the 
last was the one which they set up in their answer and to 
which their proofs applied. This error is the more dam- 
aging to defendants when taken in connection with the 
further charge given by the court, at the request of com- 
plainants’ counsel, as follows: “ Under a contract to sell 
or transfer stocks which is silent as to dividends, the 
stocks carry the accruing dividends with them; or in other 
words, dividends follow the stock and belong to the trans- 
feree.”” For defendants to sustain the contract that com- 
plainants were to account for dividends (as charged by 
the court) on stock transferred, the proof would have to 
overcome ¢hts legal presumption “ that dividends on stock 
transferred belong to the transferee,” whereas on a con- 
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tract to pay interest the proof would meet with no such 
presumption to overcome in order to sustain the contract. 

As to the other alleged defense given in charge by the 
court to the jury, as set forth in the seventh ground, “that 
complainants should not recover for the reason that the 
defendants did some work in completing the same for 
which they should pay them,” we do not find, from an 
inspection of the record, any such defence set forth in the 
pleadings of the defendants below. The defendants in- 
sisted, and so alleged, that by theissue of the stock of the 
Southwestern Railroad Company, as set forth in the an- 
swer, and the amount due:them as zuterest on said stock 
for advancing the same before the contract was com- 
pleted, under an agreement to that effect with complain- 
ants, and the finishing of a small balance of work by de- 
fendants on said road which complainants agreed to give 
them credit for, the whole contract was fully satisfied and 
discharged by the defendants, and they owed complain- 
ants nothing. 

5. It is insisted further that the court erred in charg- 
ing the jury that, “As to the duty of defendants, I 
charge you that defendants would be bound to use 
care and caution in “detecting defects ‘in the property 
purchased, and it would be their duty to make inquiry, 
and to examine for.liens or claims that might be out- 
standing against the property, but if inquiry was made, 
and complainants said there was none, or if complainants 
voluntarily, as an inducement to the trade, said there 
was none, defendants would have the right to rely on 
such statements, and if, afterwards, it turned out that 
such statements were not true, and defendants were 
misled by them, and the making such statements re- 
sulted in damage to the. defendants by the loss of the 
property to defendants, then the complainants cannot 
recover.” : 

Also because the court.erred in charging the jury: . 

“Even if Mr, Papot, one of the complainants, did tell 
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Gen. Holt that the Vicksburg and Brunswick Railroad 
Company owed no debts, and it turned out that said 
company had indorsed bonds of Barbour county, Ala- 
bama, this would not avail as a defence to this bill, unless: 
it has been proved that the road was sold to pay the in- 
debtedness thus created. Proof that the road had been 
sold by the United States marshal, without proving that 
it was sold under a judgment or judgments in favor of the 
holder or holders of these bonds, or some of them, or the 
coupons of some of these bonds, is no defence to this bill, 
and ought not to prevent your finding for complainants.” 

Which the court qualified as follows: 

“Unless you find from all the evidence in the case that 
such sale was made on account of indorsements or debts 
or claims of the Vicksburg and Brunswick Railroad Com- 
pany in existence at the time the stock was transferred 
by defendants to complainants.” 

It is insisted that the charges given in the tenth and 
seventeenth grounds (here grouped together for more con- 
venient consideration) were error—not applicable to the 
facts of the case, and calculated to mislead the jury. The 
character of the stock transferred and its power in the 
hands of a holderto control the Vicksburg and Brunswick 
Railroad property were questions equally open to both 
parties, and about these there was no question. But 
whether the company owed debts or the property was en- 
cumbered with charges that might defeat the title, the 
rights bargained for, or impair the use intended, was a 
very difficult question, and one that was peculiarly in the 
knowledge of the one, and not supposed to be in that of 
the other. The misrepresentation here alleged, or even 
the suppression of the fact (if established by proof), was 
such a fraud as vitiated the sale, if the party imposed upon 
so sought, or would defeat a recovery under it, if attempt- 
ed to be enforced. Code, §§3172-8, 2634. 

We do not think, as charged by the court, that it was 
necessary to entitle the defendants to relief to show that 
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the property had been sold or lost in consequence of this 
alleged misrepresentation. It is, we think, sufficient to 
show that the misrepresentation or suppression of fact was 
of such a nature as to prove that the property purchased 
was of no value to the purchaser for the purposes for 
which it was bought, or that it would be reasonable to sup- 
pose that the purchaser would not have contracted for 
it had it had knowledge of the existence of this defect. 
Code, §2654. The test made by the court of this alleged 
misrepresentation of complainants was that though it 
might be a fraudulent misrepresentation on which the 
defendants acted, yet it could not avail as a defence 
unless the road and property was sold under these debts, 
and the defendant thereby deprived of the use of the thing 
bargained for. If the debts existed at the time of this 
contract and continued to exist,apd the great purpose 
and object of defendants was to buy-—to acquire control 
of the road free of debt—then if they are defeated in this, 
equity would relieve them without showing the absolute 
loss of the property by sale under thisdebt. If the testi- 
mony showed further that the property purchased was 
sold by reason of these debts orany other existing agairst 
the road prior to the contract between the parties, when 
the assurance given to induce the contract was that the 
road was free of debt, then it would avail to discharge 
the defendants from liability under said contract. 

6. The court further charged as set forth in the twelfth 
ground of the motion: 

“Under a contract to sell or transfer stocks which is si- 
lent as to the dividends, the stocks carry the accruing 
dividends with them, or in other words, the dividends 
follow the stock and belong tothetransferee.” It is true 
this is a correct proposition in law, but it did not apply to 
the contract set up by defendants, though in full accord 
with the erroneous issue submitted by the court to the 
jury as one of the grounds of defence. Defendants did 
not claim that complainants were to account for the ac- 
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cruing dividends on the stock advanced, which seems to 
have been the view of the court, but complainants were 
to pay interest on the shares of stock advanced from the 
date of advancement to the completion of the work. 

7. It is likewise alleged the court erred in charging thejury: 
“If the written proposal in evidence, signed by Shorter, 
Papot & Co., and dated 28th November, 1871, was accept- 
ed by the defendants, the stock which Shorter, Papot & 
Co. were to receive under the contract thus created, car- 
ried with it the dividends which had accrued on it when 
issued, unless they, or their duly authorized agents, sub- 
sequently on some new consideration, made some differ- 
ent agreement as to the dividends.” 

The error of this charge was that it involved the same 
mistaken view of the defence in the case which the court 
had previously given, as in the last ground. It withdrew 
the attention of the jury from the true issue made by de- 
fendants on this subject, and substituted one not disclosed 
by the record. 

8. Because the court erred in charging the jury: “A 
statement made by the president of the Southwestern 
Railroad Company in a letter written by him to Ketchum 

Hartridge to the effect that ‘Shorter, Papot & Co. had 
agreed to pay interest,’ does not of itself prove that Shorter, 
Papot & Co. had so agreed. The statement alone in 
such a letter is not sufficient proof that Shorter, Papot & 
Co. had agreed to pay interest. In this, as in all other 
matters, you should look to the whole evidence of the 
case.” 

This charge, we think, waserror. The letter of W. S. 
Holt, president, in which the statement appeared and on 
which the court instructed the jury, was legal and compe- 
tent evidence, as ruled when this cause was before this 
court heretofore, as appears in 59 Ga., 342, and the effect 
and weight of that letter as evidence was a question for 
the jury, and not for the court. 60Ga., 188; 57 Ga., 13; 
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12 Ga., 253. It was an important link in the chain of 
testimony produced by the defendants to sustain their an- 
swer. To single this out and express an opinion upon its 
weight and effect, waserror. 7 Ga., 431; 16 Ga., 38; 24 
Ga., 703. 

g. Because the verdict of the jury is contrary to the 
following charge given by the court, at the request of the 
defendants, in writing: 

“That while it is true that all stock on its transfer car- 
ries to the transferee all earnings or accrued dividends up 
to such transfers, yet if from the evidence it was the con- 
tract that the Southwestern Railroad Company should de- 
liver to Shorter, Papot & Co. one hundred and fifty shares 
of the stock of the Southwestern Railroad Company for 
each mile of. the Vicksburg and Brunswick Railroad from 
Eufaula to Clayton when such road was fully completed 
to the satisfaction of Virgil Powers, then said company, 
by such contract, was not bound to deliver any stock 
whatever to Shorter, Papot & Co. until-said road was fully 
completed and so reported by said Virgil Powers, and 
then only such stock of said company as should be bear- 
ing dividends from the date of the maturity or completion 
of said contract.” 

In the absence of satisfactory proof of any agreement 
between complainants and defendants as to advancing 
stock by defendants tocomplainants before the comple- 
tion of the road, and for complainants to pay interest 
thereon, and resting alone upon the written contract be- 
tween the parties of date of November 28th, 1871, we 
are inclined to think the chfarge last given embraces the 
true rule of liability of the parties to the contract. 

If complainants agreed to complete this road between 
Eufaula and Clayton, Alabama, for defendants, and fur- 
ther agreed to transfer 4400 shares of stock in said 
road to defendants, and in consideration thereof defen- 
dants agree to issue to complainants shares of stock in the 
Southwestern Railroad Company of the par value of $100 
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per share, at the rate of one hundred and fifty shares per 
mile of road finished to Clayton, “said payment of stock 
to be made when Virgil Powers, superintendent, (under 
the contract), approved said road as completed,” then the 
issue of stock to the amount of one hundred and fifty 
shares per mile by defendants exclusive of dividends, 
would be a full discharge of their liability under said con- 
tract; andif in the issue of said stock dividends accrued 
or were accruing on the same, up to the day when 
said road was finished, complainants in equity ought to 
account on a settlement for the amount of dividends on 
the stock accrued up to said date, where the dividends were 
paid on account of a mistake or misunderstanding be- 
tween the parties. 

The respondents below, by the terms of the contract of 
28th November, 1871, were to pay one hundred and fifty 
shares of stock per mile at-the time Powers said the road 
was complete. And if by inadvertence, mistake, or a mis- 
understanding between the parties the dividends were 
turned over with the stock, and this is clearly made to 
appear, then these dividends s.iould be accounted for by 
complainants. 

Tested by this rule, was the verdict in accordance with 
the char,e given ? The complainant, Papot, on the stand 
as a witness, agreed to abide the measurement of the road 
as reported by Powers, the superintendent. The meas- 
urement of Powers made the road twenty-one miles and 
457 feet, making the sum in money $316,298.00, at $15,000 
per mile, the extent of the defendants’ liability. 

The evidence shows there were paid in shares of stock 
3,117, at par value $311,700.00; dividends on 3,117 shares of 
stock from Ist December, 1871, at eight per cent. up to 
the date when the road was completed, say ist April, 
1872, as testified to by Papot—four months—amounts to 
$6,325.96., which added to the amount: paid, $311,700, 
makes the sum complainants have received in stocks and 
dividends $318,025.96, when the whole liability of defen- 
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dants, as claimed by complainants in the case under the 
contract and evidence, was only $316,298.00. 

As this case will be remanded for another hearing, we 
forbear to express any opinion as to whether the verdict 
is against the evidence, as set forth-in the last ground of 
the motion, but we think itis clearly against the last 
charge above recited, and that the principles of equity and 
justice will be promoted by ordering a new trial. 

Let the judgment of the court below refusing a new 
trial be reversed. 


THE ATLANTA AND WEST POINT RAILROAD vs. VENA- 
BLE, next friend. 


. Where a parent began suit against a railroad for damages for a per- 
sonal injury to her, and subsequently died from the results of the 
injury, and a suit for the homicide was brought by her child, an- 
swers of the decedent to interrogatories taken during her life in the 
suit by her, were admissible in the action by the child. 

. Can the damages recoverable by a child for the homicide of its pa- 
rent be reduced by the amount which the child could earn before 
becoming of age? Quere. 

(a.) To charge that they could be so reduce does not damage the de- 
fendant. 

3- Inasuit bya child for the homicide of its parent,where damages could 
not be exactly estimated, that the court charged the jury that they 
might consider, in estimating the probable support which the mother 
would give to the child, whether a greater or less sum would be re- 
quired as tke child advanced in years, was not error. 

. In a suit by a child for the homicide: of its mother the measure of 
damages being the support of the child until its arrival at full age, 
such computation should begin from the death and not from the 
date of the injury. 

Jackson, C. J., dissenting on last point. 


Railroads. Damages. Negligence. Evidence. Pa- 
rent and Child. Charge of Court. Before Judge STEW- 
ART. Fulton Superior Court. April Term, 1881. 
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In‘1877 Mrs. Pyron was injured by the running away of 
a horse which she was driving near a crossing of the At- 
lanta and West Point Railroad. She brought suit against 
the railroad, alleging that her horse was frightened by 
defendant’s trair, that it had no blow-post at the crossing, 
gave no warning of approach, etc., and'‘in its pfosecution 
interrogatories were made out for her, and executed. Sub- 
sequently she died from the injuries sustained, and Ven- 
able, as next friend of her minor son, Willie, brought suit 
for the homicide of his mother. It is unnecessary to set 
out theevidence The jury found for the plaintiff $794.60. 
Defendant moved for a new trial, on the following among 
other grounds: 

(1.) Because the court erred in admitting the interrog- 
atories of Mary Pyron, the mother, taken in her case 
against said defendant. 

(2.) The court erred in telling the j jury that “in estima- 
ting the amount of damages or the probable support that 
the mother might have furnished this child, you may con- 
sider whether or not, as the child advanced in years, less 
or greater sum would be required, or whether or not the 
child would have contributed to its own support, and what, 
under all the evidence, it is probable the mother, under 
the circumstances and in the light of reason and human 
experience, might probably have furnished to this child.” 

The error charged is that “ may consider” should have 
been “must consider.” The defendant was entitled to 
credit for what the child could have done towards its own 
support, as matter of law. 

(3-) Because the court erred in charging that damages 
should be estimated from the date of the accident instead 
of from the death of the mother of the child. 

The motion was overruled, and defendant excepted. 


N. J HAMMOND; COLLIER & COLLIER, for: ee 
in error. 
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T. P. WESTMORELAND, for defendant. 
JAcKSON, Chief Justice. 


1. The mother had sued for personal injuries to herself by 
the railroad company, and on that case her interrogatories 
were taken. Subsequently she died, and her child, by next 
friend, sued for her homicide and recovered. Objection 
was made to the introduction of her testimony on the 
former trial, but it was admitted. The admissibility of 
the interrogatories turns on the question whether the ac- 
tion was substantially on the same issue and substantially 
between the same parties. 

Substantially, we think that the issue was the same. 
The injuries for which she had sued caused her death, and 
for that result of those injuries the child sued. In 45 Ga., 
283, it was held that testimony taken in a criminal case 
before a committing court was admissible on a civil action 
brought for damages, on the ground that the cause of 
action being the injuries inflicted was in substance the 
same. It was ruled in the same case that the parties were 
substantially the same, though in the one case the state 
prosecuted and in the other the injured person sued. The 
reasoning on which the decision was put is that the great 
right of cross-examination had been exercised, and the . 
plaintiff was represented by the state, and in that view 
was a substantial party. The Code uses the term “ sub- 
stantially ” both as to the issue and as to parties, and the 
meaning of the Code was interpreted in that case, and we 
are bound by it. 

The decision is right too; otherwise, if a narrow con- 
struction be put on the qualifying adverb “substantially,” 
so as to require the identical parties, its force is entirely 
gone, and that word had as well have been omitted. See . 
Code, §3782; 45 Ga., 283; 1 Greenleaf 164, 198, 236 ef seg. 
If the state represented substantially the plaintiff suing 
for injuries to his person, much more did the mother rep- 
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resent her child, both suing for injuries in the same trans- 
action. It is true that the child could not have sued had 
not her mother died ; and in the mother’s case the literal- 
cause of action is the injury done her not resulting in’ 
death, and .in the ¢child’s the literal cause of action is the 
homicide; but the substantial cause in both cases is the: 
one cause of both actions, the wrong done by:the railroad ; 
company, and that was the issue. The interrogatories 
were introduced, too, only in respect to the injury and the: 
manner in which it’ was done and how it:occurred, and: 
this was the real thing in issue in both cases. Was the? 
company negligent or diligent? Wasthe mother? These: 
were the main, substantial questions at issue. ‘ 

2. We see no error against the defendant in the charge 
that the jury might consider the ability of the child to. 
labor when she became able to work, in measuring her re-' 
covery. It is true that a parent may make the child, when : 
able, work, but that is the privilege of the parent. It 
does not follow that the defendant may set off that ability. 
against the duty to support the child, and thus lessen her 
recovery. Howmuch could she work? When would she 
be able to work? Is she now healthy? Will she beso a: 
year or five years hence? The field of conjecture is too - 
wide and too far off—too remote to be set off against that . 
support which is the child’s measure of damages. 

But be this as it may, it was certainly no error against : 
the defendant to charge that the jury might consider and 
allow her ability to labor as she got older. 

In measuring the damages of a wife in an action for : 
the homicide of her husband, this court held that a subse- ; 
quent marriage to a wealthy man, abundantly able to sup- 
port her, would not lessen her recovery, though the meas- : 
ure of damages is support in that case too. And the rea- » 
soning there is that the possession of a separate estate . 
would not lessen the recovery. 57 Ga., 277.. j 

3. As to the words “may” and “probably” used by | 
the judge, taken in connection with the balance of the i 


- 
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charge, we see no error in their use. The rules to arrive 
at the sum of the damage are given, and then the proba- 
ble result is for the jury to estimate as the court told them. 
It would be impossible exactly to measure damages in 
such a case, in a suit for support for years to come. And 
the terms “you may find interest or not, as you please,” is 
in accordance with law. 

4. The court allowed the damage to the child to be esti- 
mated from the date of the injury to the mother, or rather 
from the time she became so prostrated that she could not: 
support her child. I think this measure just and not an 
illegal rule, because while the cause of action is the homi- 
cide, the measure of damages is the deprivation of the 
child of her mother’s support by the wrongful act of the 
company, and that began the moment she was prostrated 
and unable to render that support. 

But my brethren think that the measure should begin 
with the cause of action, and not before. They therefore 
think, and so hold, that the court below was wrong on 
this point. 

The judgment, therefore, is reversed and a new trial is 
awarded, unless the plaintiff shall write off whatever may 
be the proportion of the damages arising before the date 
of the death of the mother, which is the support for one 
year and two months. The plaintiff was ten years old 
when the accident occurred, so that a fraction over one- 
eleventh must be deducted from the verdict, which makes. 
eighty-four dollars and eighty-six cents to be deducted 
from seven hundred and ninety-four dollars and sixty 
cents, the verdict, leaving seven hundred and nine dollars. 
and eighty-six cents to stand. 

Judgment reversed on terms. 
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GILREATH & SON vs. HOLSTON SALT AND PLASTER 
COMPANY. 


. Where goods were consigned to be sold on commission, the con- 
signee who received and sold them, but failed to pay over the pro- 
ceeds, created a debt while acting in a fiduciary character, from 
which he was not released by obtaining a discharge in bankruptcy. 

. A request to charge not founded on the evidence is properly re- 
fused. 


Bankruptcy. Bailments. Before Judge FAIN. Bartow 
‘Superior Court. January Term, 1881. 


To the report contained in the decision it is only neces- 
sary to add that the following was the testimony of the 
agent of the company who transacted the business with 
-defendants, and that of one of the defendants in respect 
‘to the manner of sale of the salt :— 

The agent of the company testified as follows: 

“I ceased to be traveling agent for plaintiff 20th March, 
1877. I was engaged selling salt on commission and sell- 
ing plaster. My duties were to place salt on commission 
and collect for same. Plaintiff had no other in Bartow 
county except myself. E. Middleton succeeded me. I 
have to go by recollection, not having my book before 
me. I think annexed account is correct. I did furnish 
defendants salt to sell on commission for plaintiff. I 
did not contract to sell salt to defendants and charge 
them with same as purchasers. When I contracted with 
them, they said commissions would not pay them to handle 
it, that they would have to sell on acredit. I told them 
that we would indulge them, that. they would get the 
money on the salt before we would have to force payment 
from them. I never gave them authority tosell on time, 
unless that gave it tothem. I never made any arrange- 
ment other than according to regular terms on commis- 
tion, except agreeing to be lenient in making collections, 
in view of the fact that they had to sell on a credit. De- 
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fendants did cease to handle our salt for a while; don’t 
know how long. In order to get defendants to handle 
more of plaintiff’s salt, I told them .we would be lenient, 
as they had to sell on credit. I did not intend to change 
the contract of sale on commission, but. thought their ob- 
jection was met by giving them time to realize on their 
sales before they would have to pay plaintiffs for the salt. 
There was no arrangement for defendants to sell the 
salt on time, as they did their other goods, further than is 
stated above.” 

One of defendants testified as follows: 

“Several years after the war defendants did sell salt for 
plaintiff on commission, and did settle for the salt so 
sold about every sixty-days. In 1873 or 1874, defendants 
commenced doing business on time; and after they had 
settled up in full with plaintiff for all the salt sold for 
them on commission, defendants purchased the salt to 
carry on their business from other parties for the space of 
one year or longer, and they had ceased selling salt for 
plaintiff on commission for fully one year. The agent of 
the plaintiff, who was a man by the name of Chapman, 
called to see defendants at their store-house in Carters- 
- ville, and proposed that defendants should-again use the 
salt of the plaintiff, as they had been doing a year or so 
before. Defendants informed the agent that they were 
then doing a time business, and would not take plaintiff's 
salt on commission, as they had been doing in the past, 
for the reason that they were selling all they kept on time. 
Plaintiff's agent insisted that defendants should handle 
said salt, and witness informed said agent at that time 
and place that defendants would not take their salt on 
commission, but witness said to said agent that if the 
plaintiff saw proper to send salt to defendants with the 
understanding that the salt was to be paid for as soon as 
defendants could, just as they paid for their other goods, 
the company might ship them salt. To this the agent 
assented, and it was then agreed that defendants should 
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order salt under said agreement from said company, as 
they might need it, to be dealt out on time by defen- 
dants, and to be paid for as defendants paid for their other 
goods. Under this agreement the salt was not to be 
handled by defendants as commission merchants at all; 
defendants expressly refused to take said salt as commis- 
sion merchants, and the agent was so informed and under- 
stood it. Defendants made orders for the salt under said 
agreement, and the salt came and was sold by defendants 
on time, as they did their merchandise. A few sacks of said 
salt were on hand when defendants were adjudged bank- 
rupts, and were included in their bankrupt schedule, and 
passed into the hands of A. M. Foute, their assignee, and 
were exempted by said Foute to defendants under the 
provisions of the bankrupt law. Every dollars worth of 
salt ever sold on commission had been settled for long 
before this agreement was made.. Defendants owe plain- 
tiffs nothing as commission merchants, and have no salt 
on hand for them as such. After defendants quit selling 
the salt on commission, as stated, said agent for the plain- 
tiffs ceased coming so often for his pay, and quit alto- 
‘gether counting the sacks-of salt on hand, as was- his 
practice when defendants sold on commission for plain- 
tiffs.” 


_ STANSELL & WOFFORD; G. S. TUMLIN, by R. J. 
McCamy, for plaintiffs in error. 


E. D. GRAHAM, for defendants. 


SPEER, Justice. 


1. The defendants‘in error brought suit against the plain- 
‘tiffs in Bartow superior court for the sum of two hundred 
‘and sixty-one dollars and twenty-eight cents, and interest, 
alleging that they had consigned to Gilreath & Son, in 
several different- consignments, sacks of -salt.to’. be sold 
‘by said Gilreath & Son for ‘them, and -the proceeds of 
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‘sich sale to be accounted for by them, after deducting 
‘their commission and expenses, or the salt returned. 
That they had demanded of said Gilreath:& Son the pro- 
ceeds of sale or a return of the salt, and that said Gilreath 
‘& Son had failed and refused to pay over to them the 
proceeds of said sale or return said salt, and that the salt 
‘unaccounted for was of the value of $261.28, defendants 
had fraudulently converted said salt, or its proceeds; to 
‘their own use. 

Defendants pleaded they were not commission merchants 
‘for plaintiffs; and: had- been adjudged bankrupts by the 
“proper court, and that their petition fora discharge from 
‘their debts, including the debt sued on, was still pending, 
and that pénding their petition in bankruptcy plaintiffs 
‘could not sue, and if they could the suit ought to be stayed 
-until the final hearing on their petition for discharge. ~~ 

' Under thé pleadings, evidence and charge of the court, 
‘he jury found a verdict: for the plaintiff below for the 
‘amount sued for.- -Defendant made a motion for a néw 
trial, which was refused dt by the court and: defendant ex- 
‘€epted. ; . , 
’ The grounds of the motion were: 

(1.) ‘That’ the verdict: is against the evidence and the 
brian and equity of the cause. 

'.(2.) That the court refused to give in charge to the jury 
the following written request, as made by defendants below: 

“If you believe from the evidence that the agent of the 
plaintiff authorized the defendants to sell out the salt 
‘on time, and to be paid for by defendants as defendants 
paid for their other goods, this would be a sale for which 
defendants would be liable to pay; but not'as commission 
merchants.” 

“- (3.) Because the-verdict is contrary to law. 

It was admitted on the trial by the parties that the | ac- 
count sified on was correct and‘ unpaid; that plaintiffs in 
error hdd been regularly adjudged bankrupts on their own 
petition, that their merchandise and ‘other property had 
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been turned over to A. M. Foute, assignee, under a regu- 
lar deed of assignment, that said bankrupt proceeding was 
still pending in the United States court, and that the as- 
signee had sold the property of the bankrupts, except 
what had been exempted to them under the bankrupt law. 

The evidence shows that defendants had been receiving 
salt to be sold on commission for the plaintiff below for 
some time previous, but defendants claim “that the salt 
sued for was delivered to them to be sold on time and 
accounted for as their other goods.” 

Under our view of the evidence, we do not find that any 
satisfactory proof was tendered to establish a new agree- 
ment, so as to change the former relation between these par- 
ties, but a mere modification of the original contract. 
There was no agreement as to price or time of payment, 
and no such new agreement as would authorize the charge 
requested, and assigned as error in the second ground of 
the motion. This seems:to have been the grounds of de- 
fense relied on in the court below. Here plaintiffs in error 
claim, that, admitting it was a debt due by defendants be- 
low as commission merchants for the salt sold as belong- 
ing to their principal, still it was such a debt as_ was dis- 
chargeable in bankruptcy. This question has been ruled 
adversely to plaintiffs in error in the case of Meadow & 
Bro. vs. George Sharpe, reported in 54 Ga., 125, and which 
was but the re-affirmance of the same principle ruled in 44 
Ga., 460. In the first case cited it was ruled, “one who 
receives goods consigned to him to be sold on commission; 
and who sells the same, and who fails to pay over the pro- 
ceeds, creates a debt whilst acting in a fiduciary character, 
from which he is not released by obtaininga discharge in 
bankruptcy.” 

It is insisted, however, that these cases are overruled 
by the case in 5 Otto, United States Reports, 704, and 
that being a decision of the supreme court of the United 
States touching the construction of the bankrupt act, it 
must prevail. We recognize the rule claimed, that in the 
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construction of any law of congress, it would be the duty 
of this court to conform its decisions to those made by 
the supreme court ‘of the United States when the points 
ruled are in principle the same, but on a careful exami- 
nation of the case in 5th Otto, we do not regard it neces- 
sarily in conflict with the rulings in the 44th and 54th Ga., 
and are not prepared to reverse those rulings without a 
construction of the act by the supreme court of the 
United States upon the question therein made. 

We are aware that the decisions on this question are in 
conflict in different states, but we are inclined to adhere 
to the rulings made by this court until at least a more 
satisfactory ruling from the supreme court of the United 
States may settle the question definitely. 

Let the judgment below be affirmed. 


O’NEAL e¢?¢ al. executor, vs. BROWN eé7¢ ail. 


[Spzer, Justice, being disqualified in this case, Judge Underwood, of the Rome circuit, 
was appointed by the governor to preside in his place.] 


1. An exception to the entire charge, containing several distinct propo- 
sitions of law, without specifying errors, is not good. 

2. The delivery of a deed consists in the transfer of possession and do- 
minion, and is complete at the moment when the deed is in the 
hands or power of the grantee with the consent of the grantor and 
with his intent that it should operate and enure as a muniment of 
title tothe grantee. The presence of the latter is not necessary ; it 
is sufficient that the deed goes out of the ‘hands or control of the 
grantor -with his intent that it should go to those of the gran- 
tee, and that. it ultimately..does so. Even though the deed . 
reaches the grantee after the death of the grantor, having been pre- 
viously left with a third person for the use of the grantee, it is a 
good delivery. 

(a.) Where the effect of a delivery of a deed made before the death of 
the grantor would be to partially revoke his will, and change be- 
quests therein solemnly made, and while leaving the will operative as 
to the grantees, the deed would destroy a legacy to another heir, the 
son and appointed executor of the grantor, who would be left 
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wholly unprovided for, the proof of delivery should be clear and 
explicit. Especially so where the legal effect of delivery would be 
to change the whole scheme’ ‘of'the grantor in the distribution of 


his estate. 
6) The issues in this case were not fully and fairly submitted in the 


charge. 


* Practice in Supreme Court. Deeds. Wills. Charge 
‘of Court. Before Judge WILLIS. Monroe Supérior 
Court. ee goo gy Term, 1881. 


To the report contained in the decision it is only‘ riec- 
essary to add that the sixth ground of the motion fof a 
‘ew trial was bécause the Gouft charged as follows: ~'- 

“If Spencer Sullivan made -a deed to Mary E. Brown 
and a deed to G. Z. Sullivan, and said to W. J. Brown 
that the deeds were in his drawer, and he desired him to 
get them and have them recorded, and if he told Brown 


to enter upon and improve that .portion conveyed to his 
wife, and told G. Z. Sullivan tht he was entitled to the 
‘crops made on that portion conveyed to him, this was’’a 
sufficient delivery of both the deeds and the land therein 
conveyed, provided by this declaration Sullivan intended 
then and there by ‘his. words to renounce all dominion 
‘over either the deed or the land to complainants, and for 
‘them to acquire‘dominion over the one or the other. 
“Actual manual delivery is not essential to delivery of 
the gift. Any act which indicates a renunciation of do- 
sminion by the donor and: the transfer of dominion tothe 
donee, is a constructive delivery. . 
> “Ff the lands conveyed by the deed were delivered either 
actually or constructively to’the donees, then this Was a 
‘good delivery of both the deéds and the lands. 
»» “A deed may be delivered,by words.or acts,if such words 
or acts manifest a purpose on. the-part of the donor to 
part with the dominion over it. If Sullivan delivered the 
deeds to the donees, either by giving the control or-the 
‘dominion of the deeds, or by’ delivery ‘of the land, ‘the 
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title vested in the donees, and Spenéer Sullivan could not 
revoke it.” , 


J. A. HUNT; CABANISS & TURNER; by HARRISON & 
PEEPLES, for plaintiff in error. 


BERNER & TURNER; JOHN I. HALL, for defendants. 


CRAWFORD, Justice. 


Mary E.. Brown for herself and as next friend of George 
Z. Sullivan, filed a bill in equity against Griffin O'Neal 
and James W. Sallivan, who were the executors of Spen- 
cer Sullivan; to #ecovet two certain parcels of land which 
she claiméd. had’béen conveyed to them by the testator— 
their grandfather—and which lands the said éxecutors 
were proceeding to-sell as a part of his estate. The ma- 
terial allegations. of ‘the bill were that in August, 1878, 
their said grandfather executed deeds of gift to them by 
which he-conveyed to the said Mary E. 160 acrés of land, 
lot number 58, in-the’ rath district of Monroe county, and 
to George Z. Sullivan ‘180 acres,also in said county, and 
known as the Lester place. 

That soon -after the execution of the deeds afownnihd 
Spencer Sullivan was taken sick, from which sickness hé 
died, so that the.deeds were not*turned over to them, but 
were delivered, and the husband ‘of the said Mary E. was 
directed to have them: recorded, but owing to the ex- 
treme illness of the said wae the same was not done 
during his life. 

That the land. conveyed by said deed to complainkne, 
Mary E. Brown, had been,-by a will of the testator, be 
queathed to James W. Sullivan, but that the said testator 
declared. his intention before making the deed to change 
his will and give this land to the said Mary’ E. Brown. »-: 

It is further charged that the déeds were -left at the 
house of O'Neal, one of the éxecutors, and whére the said 
Spencer Sullivan died, and. that the said execufors getting 
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possession of them have destroyed them, or not having 
destroyed them, refuse to deliver them up, that they may 
thereby administer this land as the:property-of the deceas- 
ed and defeat the just rights of the complainants. The 
prayer of the bill is for a delivery of the deeds, if they 
have not been destroyed, or an establishment thereof if 
they have been, and that the executors turn over the pos- 
session of the land and account for the rents thereof. 

The answer of the defendants admits the writing of the 
deeds, but denies that it was the testator’s intention, be- 
fore or at his death, to deliver the same, but desiréd that 
they should be destroyed and to have his property other- 
wise distributed. That there were other deeds also writ- 
ten at the same time, but that the testator did not wish 
them delivered until he had finished making provision for 
the balance of his family,,which he became too ill to do. 

Upon the trial of the issues herein made the jury found 
a verdict for the complainants. The defendants made a 
motion for a new trial which was refused, and that 
refusal is the error assigned in this case, 

The right of the defendants to a new trial depends not 
so directly upon the facts of the case as upon the errors 
alleged to have been committed: by the court in its charge 
to the jury. The testimony was, in our opinion, quite 
sufficient to have sustained a verdict either for the plain- 
tiffs or the defendants, had the issue been so distinctly 
presented, as that the theory of each party could have 
been thoroughly understood and passed upon by the jury. 

I. Passing by, therefore, the statutory grounds in this 
motion for a new trial, we come to the fifth, which alleges 
error in the general charge-of the court, consisting of sev- 
eral propositions on the subject of actual and constructive 
delivery of the deeds and. other kindred matters, wherein 
the errors alleged should have been, but are not, plainly 
specified as required by $4251 of the Code. This court, 
beginning with 14 Ga., 404, and continuously down to the 
61 Ga., 253, has held that such an exception is too vague 
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and indefinite to be considered, unless the whole is ille- 
gal; such not being the fact in this charge, it must be dis- 
posed of as those of a like character have been hereto- 
fore. 

2. The real question in this case was whether the grant- 
or, Spencer Sullivan, intended to have his estate distribu- 
ted under his will which he had made in 1870, or under 
an executory scheme which he commenced in August, 
1878, by making deeds of conveyance to his heirs at law. 
The theory and claim of.the complainants below and de- 
fendants in error here was, that he intended for his will to 
stand, and'that the deeds which he-had executed to five 
out of seven of his heirs should also be of full force and 
effect, and especially those which had been made to them. 

The theory of the plaintiffs in error and defendants be- 
low was, that he had an executory scheme by which he 
was to divide his estate himself in his life time between 
his heirs at law, thereby revoking his will, and that after 
making the deeds aforesaid he became too ill to complete 
it, and died without having done so. 

The purpose, therefore, in the case of the plaintiffs be- 
low was, to show not only .the. execution of the deeds to 
them but their delivery also. The execution was admit- 
ted by the defendants, but the delivery was not only de- 
nied, but they further insisted that this execution was 
only a part of an unfinished scheme by which he was to 
dispose of his entire estate and thereby revoke his will. 
That he never intended to deliver any until all were fin- 
ished, and that he became to ill to perfect his scheme, 
which was to make provision for his wife and James W. 
Sullivan, which he was never able to do. 

Taking then this view of the: case, was the charge as set 
forth in the sixth ground of the motion for a new trial a full 
and fair presentation of the questions made? We think not. 
Nor can we agree to this part of this charge which asserts 
that, if ‘Sullivan intended then and there by his words 
to renounce all dominion over either the deeds or the land 
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to complainants and for them to acquire dominion over 
the one or the other,” that “this was a sufficient delivery of 
both the deeds and the lands conveyed.” Nor in this, that: 
“if the lands conveyed by the donor were delivered either; 
actually or constructively to the donées, then this was a 
good delivery of both the deeds andtheland. If Sullivan 
delivered the deeds to the donees either by giving them: 
control or dominion of the deeds, or by delivery of the. 
land, the title or titles. vested in the donees, and Spencer 
Sullivan could not revoke it.” 

- The delivery of a deed in a‘legal sense, consists in the 
transfer of the possession and dominion, and it is complete 
at the moment when the deed is in the hands or power of 
the grantee with the consent of the grantor and with his 
intent that it should operate and enure as a muniment of 
title to the grantee. The grantee’s presence is not neces- 
sary ; it is sufficient that the deed- goes out of the hands 
or control of the grantor, with his intent that it should 
go to those of the grantee, and that.it ultimately does so. 
Greenleaf’s Cruise on Real Property, vol. .2, p. 42, and the 
cases there cited. 

It matters not though the grantor:be dead at the time 
when the deed reaches the hands of the grantee, if it 
were previously left with a third person for his use. 2 
Mass., 447; 17 /b., 213, 220, 221,; 3 Met., 412; 1 Johns 
Ch. Rep., 240, 254-5. 

_ A deed may be delivered by acts without words, or. 
words without acts, or by both. Any thing which clearly 
manifests the intention that the deed shall presently be- 
come operative and effectual is sufficient. 2 Gillman and 
authorities.cited. It is, however, to be remembered, that 
all the authorities concur in laying down the rule, that 
the same strictness is not required in cases of the delivery 
of voluntary deeds as in the ordinary cases of bargain and 
sale. : 

These are the general rules which govern in the matter 
of delivery of deeds. But where the facts of. the case: 
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show that the effect of the delivery of a deed is partially 
to revoke a will and thereby change: bequests therein sdl- 
emnly made, and whilst it remains operative to the grant- 
ees, it destroys a legacy to another heir, and that heir the 
executor and son of the grantor, who would be wholly’ 
unprovided for, then the proof of the delivery should be 
clear and explicit. More especially should this be so! 
where’ the legal effect would be to change the whole 
scheme of the grantor in the distribution of his estate. 

‘ This view of the case, we'think, should have been clearly 
and distinctly put before the jury,so that they could have’ 
passed on the facts in the light’ of the two theories so 
manifest and so important to the parties.» 

Judgment reversed. 


m=) 


tg 


HiIcKs vs. MARSHALL. 


I> Pleadings cannot be ‘dispensed with by siresthent, Therefore a 
trial by consent without any declaration, upon agreement that a 
‘. copy of the lost original. might be ‘established during the progress’ 
of the case, which was not done, but the verdict was written on a: 
' blank piece of paper, was illegal. 
2. A payment of debts by a sale of iand, although the debts may have’ 
_ had usury in them, does not make the contract for the land usuri-. 
ous so as to avoid the title. One may pay a usurious debt, and the 
"fact that the payment is made in land does not alter the case. 
- Aliter, if a deed be made to secure a debt infected with usury.’ In 
- that case there would be a loan or forbearance, not a payment. 


"Practice in Superior Court. Pleadings. Usury. Title. 
Contracts.. Before Judge Crisp... Macon Superior Court. 
May Term, 1881. 


_ Reported in the decision. | 


° B. B. HINTON ; HAWKINS & HAWKINS, for plaintiff i in 
error. , 


vl 


Haut & SON; Ww. S: WALLAGE, for defendant. Dob 
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other, and he may pay it in money or he may pay it in 
land. If he pay in money it is by delivery, if in land it is 
by deed, and in neither case is there a loan or forbear. 
ance of money so as to establish the presence of usury. 
In harmony with these principles are the dicta in 55 Ga., 
414, and the decision in 61 Ga., 38. 

Judgment reversed. 












JACKSON, Chief Justice, concurring : 





‘Whilst I donot mean to disagree to any of the above, I 
rest my concurrence on the absence of all pleadings, and 
on the second point I hold that when rent was given by 
the grantor to the grantee, his possession was that of the 
grantee, and thus the title and possession of the land 
were both in the grantee, and the payment of usury in 
land was complete. 













COLLINS vs. GRANNISS ef ai. 





The statute of 24 Geo. 2, c. 44, sec. I, requiring one month’s written 
notice to be given to a justice before bringing suit against him for 
any act done by him virtute offioctt, is of force in Georgia; and a 

declaration which failed to show such notice was demurrable. 












Justices. Laws. Actions. Pleading. Before Judge 
SIMMONS. Bibb Superior Court. April Term, 1881. 








Reported in the decision. 






Tu0s. WILLINGHAM, Jr.; W. DESSAU, for plaintiff in 
error. 





LYON & GRESHAM, for defendants. 






SPEER, Justice. 










Plaintiff in error brought her action of trespass on 
the case against the defendants for damages to the 
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amount of five thousand dollars. She alleges “that 
Granniss, being a lawful magistrate in the lawful exercise 
of his office, in the 714th district, G. M., caused petitioner 
to be brought before him on a certain peace warrant sworn 
out by Peggy Harris against petitioner, the same being 
served upon her by E. P. Smith, who was then acting con- 
stable in said district, county and state. ***That after the 
evidence by both sides had been heard by said E. C. Gran- 
niss, then and there presiding, as aforesaid, and after argu- 
ment of counsel on both sides, it was ordered and adjudged 
by said E. C. Granniss, magistrate, as aforesaid, that peti- 
tioner be required to give bond in the sum of fifty dollars, 
to keep the peace against said Peggy Harris, as the stat- 
ute provides, and further, to pay all costs in said case, 
which costs said Granniss adjudged to be eight dollars ;. 
and petitioner alleges that owing to her poverty she was. 
unable to pay said sum of eight dollars, and thereupon 
tendered to said E. C. Granniss a good and sufficient bond 
and security to keep the peace aforesaid according to the 
order and judgment of the said E. C. Granniss, magistrate 
aforesaid, at the same time tendering to the said E. C. 
Granniss, magistrate as aforesaid, her affidavit in forma 
pauperis in due form of law, and sworn to, wherein said 
petitioner averred, that owing to her poverty she was un- 
able to pay the cost so adjudged against her. But peti- 
tioner avers that said E. C. Granniss, magistrate as afore- 
said, then and there presiding, informing himself of the 
contents of said affidavit by reading the same, then and 
there, willfully, wickedly, unjustly, oppressively and cor- 
ruptly declined, failed and refused to accept said bond 
with said good and sufficient security, tendered as afore- 
said, and petitioner then and there tendered said bond and 
affidavit with said good and sufficient security to said E. 
P. Smith, constable as aforesaid, who likewise willfully and 
wickedly declined, failed and refused to accept the same, 
and the said E.C. Granniss and E. P. Smith did then and 
there, by virtue of their respective offices, conspire to- 





718 SUPREME COURT OF GEORGIA. 


Collins vs. Granniss e¢ a/. 


gether, and willfully and wrongfully did cause the arrest of 
your petitioner and her detention and imprisonment be- 
cause she was unable to pay said sum of eight dollars cash, 
and said magistrate did, then and there, order said peti- 
tioner committed to jail without stating for what length of 
time petitioner should be so committed, and did then and 
there, and by virtue of their respective offices as aforesaid, 
cause your petitioner to be forcibly taken from said 
court to the common jail of said county, where your peti- 
tioner was confined and imprisoned for twenty-four hours 
next immediately thereafter. By reason of said unlawful 
imprisonment she was deprived of her liberty, was vio- 
lently torn from her chil.!, then on her breast, and was 
greatly injured in mind and health, to her damage five 
thousand dollars. 

To this declaration defendant below demurred ore tenus 
on the ground, as insisted upon here, “that said defendant 
E. C. Granniss, justice, was not liable to be sued as such 
for any act virtute offictt without being served with a writ- 
ten notice of the contemplated suit one calendar month 
before the institution of the same, as prescribed by stat- 
ute 24 Geo. 2c, 44, and which it is alleged is of force in 
Georgia. 

By statute 24 Geo. 2, c. 44, itis enacted: ‘That no writ 
shall be sued against, or copy of any process at the suit of 
a subject shall be served on any justice for anything done 
by him in the execution of his office until notice in wri- 
ting shall have been given to him or left at his usual place 
of abode, by the attorney for the party, one calendar 
month before the suing out or serving the same, in 
which shall be clearly and explicitly contained the cause 
of action which the party hath or claimeth to have against 
the justice, and on the back of which shall be indorsed the 
attorney’s name and place of abode, for which he shall be 
entitled to a fee of 20s.,and no more. And unless it is 
proved on the trial that such notice was given, the justice 
shall have a verdict and costs. Nor shall any evidence 
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be permitted to be given by the plaintiff on the trial of 
any cause of action except such as is contained in the 
notice. And the action must be commenced within six 
calendar months after the act committed.” 

“The justice may, at any time within one calendar 
month after such notice given, tender amends to the party 
complaining, or to his agent or attorney, and in case the 
same is not accepted he may plead such tender in bar to 
the action, together with the plea of not guilty, and any 
other plea with leave of the court, and if upon issue joined 
thereon the jury shall find the amends so tendered to have 
been sufficient, they shall find a verdict for the defendant; 
and in such case, orin case the plaintiff shall become non- 
suit or shall discontinue, or if judgment be given for the 
defendant upon demurrer, the justice shall be entitled to 
the like costs asif he had pleaded the general issue only. 
And if, upon the issue as joined, the jury shall find no 
amends, or not sufficient were tendered, and also against 
the defendant on such other plea or pleas, they shall give 
a verdict for the plaintiff and such damages as they shall 
think proper, which he shall recover, with his costs of suit.” 

“And in case if the justice shall neglect to tender 
any amends, or shall have tendered insufficient amends 
before the action brought, he may, by leave of the court, 
before issue joined, pay into court such sum of money as 
he shall see fit; whereupon such proceedings, orders and 
judgments shall be had, made and given, as in other actions 
where the defendant is allowed to pay the money into 
court.” 5 Bacon Abridgement, 427. 

It was insisted by counsel for plaintiff in error, that this 
statute of 24 Geo. 2, c. 44, not having been embodied in 
Schley’s Digest of English Statutes of force, nor. other- 
wise recognized in this state, was not embraced within 
our adopting act of 1784. We have only to say by way 
of reply, that early in the organization of this court, 1846, 
when presided over by the able and distinguished Justices 
Lumpkin, Warner and Nisbet, whose legal learning and 
research are imperishably impressed upon the judicial re- 
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cords of our state, the question whether this statute was 
of force in Georgia, was affirmatively so declared by a 
unanimous court. See Ist Ke//y,602. This English stat- 
ute having been thus declared of force by the supreme 
judicial tribunal of the state, the Code of 1863 has since 
declared of force “ Irwin’s Code,” ‘‘and also so much of 
the common and statute laws of England and of the statute 
laws of Georgia as were in force in this state on the igth 
of December, 1860.” See Code, section 1. So sup- 
ported by judicial affirmance as well as by statutory en- 
actment, we hold the statute of 24 Geo. 2, c. 44, of force 
in this state, and so holding, plaintiff’s declaration not 
having averred any notice of this suit to the defendant, 
E. C: Granniss, justice, as required by law, the demurrer 
below was properly sustained and the suit dismissed. 

While we feel bound to adhere to the ruling in the case 
in 1st Kelly, 602, and hold this English statute of force- 
here, and that there is nothing in it repugnant to our in- 
stitutions, we cannot express our approval of its wisdom 
and policy in more appropriate language than by repeat- 
ing what Judge Lumpkin so aptly expressed in his opin- 
ion in the case referred to, though delivered nearly forty 
years ago. He says: “Isthere anything in it repugnant 
to our institutions? On the contrary is not its operation, 
here as salutary as in the mother country? It is, at best, 
a stringent rule which subjects judicial officers to suits, 
not for corruption, but for anerror in judgment only. Is 
it not a most reasonable requisition that the party ag- 
grieved should give one month’s notice of his intention 
to sue, to enable the justice to make amends for the alleged 
injury, and thus relieve himself from the payment of costs? 
This question vitally affects some eight hundred magis- 
trates, (now 2,500 in number,) in the state, and seeing no 
good reason why they should be deprived of the protec- 
tion of this most wholesome act, we take pleasure in af- 
firming the judgment below.” 1 Ke//y, 605; Dudley’s Geo. 
Rep., 241. 

Let the judgment be affirmed. 
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DUNLAP vs. HOOPER. 


. The pendency of a general garnishment is no bar to a special pro- 
ceeding to subject wages by alleging the consideration of defend- 
ant’s indebtedness to plaintiff to be provisions furnished in 1875. Es- 
pecially not, where the general garnishment has become inoperative 
by judgment of court. 

. If suit be instituted originally by service of garnishment, in lieu 
of levy of attachment, it may be that the same strictness would be 
required as in cases of attachment ; but where garnishment is sued 
out pendente lite or after judgment as an auxiliary proceeding, the 
the same strictnesss would not be required. In such acase the at- 
torney may make the affidavit as to the eae ‘*to the best 
of his knowledge and belief.” 

. That is certain which may be made certain on the face of a pro- 
ceeding. Hence, where the affidavit to obtain garnishment set cut 
the amount of principal and interest due to judgment, with inter- 
est since the date thereof, and the term when it was rendered, and 
the judgment itself was a part of the record before the court, the 
amount due was made sufficiently certain. 


Garnishments. zs Pendens. Attorney and Client. 
Before Judge CLARK. City Court of Atlanta. December 
Term, 1880. 


To the report contained in the decision, it is only nec- 
essary to add that the first garnishment was based upon 
an ordinary affidavit of indebtedness, while the second 
garnishment was based on an affidavit made by the attor- 
ney of the plaintiff after judgment, stating the amount 
due, and that to the best of deponent’s knowledge and be- 
lief the actual consideration of the debt was provisions 
furnished to the defendant by the plaintiff in 1875. 


E. A. ANGIER, for plaintiff in error. 
H. C. Erwin; H. H. TUCKER, Jr., for defendant. 


JACKSON, Chief Justice. 


Suit was brought to recover a debt due by Dunlap to 
Hooper, and summons of garnishment was served on the 
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garnishee pendente lite. After judgment a motion was 
made to dismiss it.on the one hand, and on the other to en- 
ter up judgment upon it. The court denied both motions, 
‘but required plaintiff to pay the costs on the summons. 

Afterwards another summons of garnishment was issued 
and served on the same garnishee, grounded on the liabil- 
ity of the garnishee as owing wages to the defendant, the 
former not containing any allegation of the sort. On the 
answer to this last service of garnishment judgment was 
entered against the garnishee, and a motion to dismiss 
the garnishment was overruled. 

On the refusal to dismiss, error is assigned. 

1. There was no garnishment pending which could 
reach the wages the garnishee owed defendant ; therefore 
there was no error in refusing to dismiss, on the ground 
of the pendency ofthe former garnishment. It had become 
inoperative. Indeed it was never operative so as to reach 
wages. Hence, there was no pendency of another valid 
suit on the same cause of action. Code, $3476. 

2. If suit be instituted originally by service of garnish- 
ment in lieu of attachment, it may be that the same strict- 
ness would be required as in case of attachment ; and the 
affidavit by counsel to the best of his knowledge and be- 
lief as to the ground of garnishment would perhaps not 
be sufficient, as ruled in cases of attachment in 60 Ga., 113. 
But where summons issues fendente lite or after judgment, 
the same strictness would not be required. In such cases 
the law is, the attorney may swear to the best of his 
knowledge and belief. Code, §3534. 

3, That is certain which can be made certain on the 
face of the proceedings. Therefore, where the affidavit for 
summons of garnishment sets out the amount of principal 
and interest due up to judgment, with interest from judg- 
ment, and the term when judgment was rendered, and the 
judgment, itself ispart of the record of the case before the 
court, the amount due is made sufficiently certain. 
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The motion to dismiss was properly overruled,we think, 
for these reasons, and no error other than the refusal to 
dismiss is assigned in the bill of exceptions. 

Judgment affirmed. 


PRICE vs. THE STATE OF GEORGIA. 


. That an indictment or accusation names the defendant, but after- 
wards in charging the offence leaves a blank instead of re-naming 
him, should be taken advantage of by special demurrer ; otherwise 
it will not be a ground for new trial after verdict. 

. When a defendant ina criminal case before the city court of Atlan- 
ta elects to be tried by the court, a judgment of guilty is a sufficient 
foundation for a sentence, without the verdict of a jury. 

. Ona trial for vagrancy the evidence showing that for two years the 
defendant had been able to work, but had not worked, and that he 
had no property to support him, a judgment of guilty was sufficient- 
ly upheld thereby. 


Criminal Law. Indictment. Practice in City Court. 
Verdict. Before Judge CLARK. City Court of Atlanta. 
March Term, 1881. 


Reported in the decision. 


THOMAS W. THURMAN, by brief, for plaintiff in error. 


W. D. ELLIS, solicitor city court, by brief, for the 
state. 


CRAWFURD, Justice. 


The plaintiff in error was charged with vagrancy, found 
guilty, and moved for a new trial which was refused, and 

he excepted. 

The first ground in his motion is based upon the allega- 
tion, that there is no charge in the affidavit, nor accusa- 
tion upon which to find a verdict or judgment of guilty of 
vagrancy, the same failing to charge that he had no 
property with which to support himself. 
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The defect relied upon arises from the omission to re- 
name the defendant by the use of the pronoun himself, 
and again in not re-stating his name where each should 
have occurred. The affidavit and accusation, however, 
both allege that Joe Price, the defendant, was guilty of 
the offense of vagrancy, and charged “that the said Joe 
Price * * * * did wander and stroll about in idleness, be. 
ing able to work and having no property to support oy 
leaving out the word himself. In another and subse. 
quent part of the affidavit the name itself was not repeat- 
ed where it is usual to repeat it. 

These defects were demurrable and do not extend to 
the real merits of the offence charged in the affidavit and 
accusation. 

“That an indictment names the defendant but after- 
wards, in charging the offense, leaves a blank instead of 
re-naming her, is not good in arrest.” 

Objections to the indictment or accusation which would 
have been good on special demurrer, should be taken be- 
fore verdict. There was no error in overruling this 
ground. 60 Ga., 656. 

The second and third grounds are stricken by movant’s 
attorney. 

2. The fourth is that the judge had no jurisdiction to 
pass judgment en the defendant, there being no verdict 
of guilty. 

The record shows that, “the prisoner, Joe Price, having 
elected to be tried by the court, is adjudged guilty.”” This 
we think is sufficient to authorize the judgment of the 
court signed up as it is, “Richard H. Clark, Judge C. 
C: x.” 

3. The fifth ground is because the judgment is contrary 
to law and evidence, contrary to the weight of evidence, 
and without evidence to support it. The evidence un- 
contradicted even by defendant’s statement is, that he has 
no property to suppo:t him; that he is able to w:rk; 
that he has been watched for about two years and has 
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never done any work; and that he has lived about Atlanta 
that length of time. 

He falls under the the second class of vagrants, who are 
defined to be *‘ persons leading an idle life, who have no 
property to support them, and who are able to work and 
who do not work.” 
Judgment affirmed. 









GUNN vs. TACKETT. 






1. Where a constable was appointed by the sole justice in a district 
to fill the vacancy caused by a failure to elect a constable, and the 
appointee accepted the position and habitually exercised the func- 
tions of the office, a levy made by him was not void, although he 
may not have given the bond and taken the oath provided by law 
before entering on the duties of his office. He was a de facto 
officer. 

(a.) That the justice who appointed him resigned and moved out of 
the county, did not alter the case. 

2. There is no law requiring the signature of a justice of the peace to 
a judgment entered by him on his docket. A signature by initials 
did not, therefore, avoid such judgment. 

3. A mistake in one’s favor is not a good ground of exception. 

4. That a magistrate did not enter on his docket an itemized state- 

ment of the costs of a case, but entered judgment for a specified 

principal and interest, with costs of suit, did not invalidate the 
judgment. 



























Officers. Constables. Levyand Sale. Justice Courts. 
Before Judge FLEMING. Randolph Superior Court. 
May Term, 1881. 







Reported in the decision. 






Jno. T. CLARKE & SON, for plaintiff in error. 






W. C. WorrILL; J. T. FLEWELLEN; C. B. WOOTEN, 
for defendant. 
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CRAWFORD, Justice. 


A fi. fa. from a justice’s court having been levied, an 
affidavit of illegality was filed thereto, which by consent 
was carried to the superior court by appeal, and then tried 
by the judge, on an agreed statement of facts which 
were as follows: 

The levy was made by J. J. Palmer, who was acting at 
the time as constable for the 718th district, G. M., under 
an appointment by the only justice of the perce of said 
district, to fill a vacancy arising from a failure to elect. 
But the said bailiff so appointed did not give the bond 
and take the oath required by law, but proceeded to act 
habitually as such bailiff. It is further admitted that the 
justice who appointed him resigned and removed out of 
the county before the levy. 

The judgment in dispute is to be shown to the court on 
the docket of the justice. There was no one else acting 
as constable in said district at the time of the levy. 

On the docket of the justice is a statement of the case 
on the left hand side of the page; on the right, “plea en- 
tered May 3d, 1879; principal $100.00; interest after de- 
ducting credit up to suit, $35.50; judgment for plaintiff 
for principal, interest and costs. September 6th, 1879. 
ji ee A 

The judge, after argument dismissed the levy, and this 
— is the error assigned. 

The objection to the legality of the levy grows out 
of i‘ fact that the bailiff did not take the oath prescribed 
or execute the bond required of him by law before enter- 
ing upon the duties of his office. 

Persons who are absolutely ineligible to office may dis. 
charge its duties, and the acts of such person are valid as 
the acts of an officer de facto. Code, $129. 

_. The official acts of an officer are not the less valid for 
his omission to take and file the oath, unless specially so 
declared. Code, $147. 
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A duly elected sheriff, though he has not given any 
bond as prescribed by law, is an officer de facto, and his 
acts are valid when they concern the public or third per- 
sons having an interest in them. 9 Ga., 314. 

The acts of an officer de facto, whether judicial or min- 
isterial, are valid so far as the rights of the public and 
third persons having an interest in them are concerned. 

A de facto officer is one who has the reputation of being 
the officer he assumes to be, and yet is not a good officer 
in law. 20 Ga., 746; 336. 

Vacancies of bailiffs are filled by appointment of the 
magistrate when from any cause there is a failure to elect, 
qualify and give the bond at the regular time. Code, 
§465. 

That the justice appointing this bailiff removed out of 
county did not prevent his being an officer de facto. 

2. Justices of the peace are required to keep a docket 
in which they are to enter the names of the parties, the 
returns of the officer, and the entry of the judginent, 
specifying its amount and the day of its rendition, but the 
law does not iaiies them to sign their judgments. Code 
$457: 

A transcript of the docket sent up with the record 
shows the names of the parties and their attorneys, and 
whilst the returns of the officer are omitted, yet the plea 
of the defendant is entered filed at the appearance 
term, two continuances, one by each party, and then 
judgment for the plaintiff for principal, interest and cost, 
and the date of its rendition with the initials of the mag- 
istrate and the letters “J. P.” superadded. 

3. Not only so, but the amount of the principal is set out, 
and the interest, after deducting credits up to the suit, 
all of which, we think, is quite up to the Jaw’s standard for 
these inferior judicialtribunals. Strangely enough, how- 
ever, one of the defendant’s complaints is that the interest 
is not cast up to the proper time, by which there is too 
little interest on the debt; but of whichit might become 
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the plaintiff, but not the defendant to object. Judgments 
are to be entered up for the principal sum due, with in- 
terest, provided the debt draws interest. Code, $3570. 

4. That the magistrate did not enter also an itemized 
bill of costs, does not in anywise affect the validity of the 
judgment. The failure so to enter is a matter between 
the officer and the grand jury of his county, Code, 
§4505. 

We think, therefore, that the judge erred in ruling that 
the affidavit of illegality should be sustained and the levy 
dismissed. 

Judgment reversed. 


CLARK vs. BELL. 


An application for homestead under the constitution of 1877 must 
state the grounds therefor. An application simply claiming home- 
stead, without stating whether as head of a family or in what ca- 
pacity, is not sufficient ; and the record of a homestead so granted 
will be rejected from evidence. 

(a.) Such a failure in the application cannot be cured, on the trial ofa 
claim case based thereon, by parol testimony. 


Homestead. Evidence. Before Judge CRISP, Sum- 
ter Superior Court. April Term, 1881. 


Reported in the decisicn. 


J. R. WoRRILL, for plaintiff in error. 


E. G. SIMMONS ; HAWKINS & HAWKINS, for defendant. 
SPEER, Justice. 


It was consented by counsel that both of the above 
cases should be argued and decided as one—both cases 
involving the same legal questions, and as one judgment 
will necessarily control the other. 
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Defendant in error levied certain justice court 7, 
fas. on lot of land, No. 280, in the old 26th district of 
Sumter county. To these levies plaintiff in error inter- 
posed his claim, asserting in his claim affidavit “ that said 
lot of land levied on has been set apart under the home- 
stead Jaws for the support of said claimant and his wife 
and five minor children.” 

Plaintiff in 7. fa. introduced in evidence the 7. fa. lev- 
ied and proved claimant in possession of the land levied 
on at the time said levy was made and closed. 

Claimant offered in evidence in support of his claim the 
record of his homestead based upon the following peti- 
tion: 


GEORGIA—Sumter county. 
To the honorable ordinary of said county: 


George E. Clark, of said county, respectfully applies for exemption 
of personalty, and setting apart and valuation of realty, under the con 
stitution and laws of said state, and an order to the county surveyor,- 
or if none, to some other surveyor, to lay off his homestead as allowed 
by section 1st, article 7th, of the constitution of said state, and make a 


plat of the same, as in duty bound. 
(Signed) GEO. E. CLARK. 


To this application was attached a schedule containing 
the two hundred and eighty acres of land in the 26th dis- 
trict of said county and other real estate; also, a schedule 
of personal property; also, an order of the ordinary di- 
recting a survey and plat of said land to be made by the 
surveyor; a return; a survey and plat by the surveyor, 
and an approval by the ordinary of the return of said sur- 
veyor. To which record as evidence counsel for plaintiff 
below objected, on the ground that the record did not 
show that claimant made the application as the head of a 
family, which objection the court sustained and excluded 
the evidence. The jury found the property subject. Claim- 
ant moved for a new trial on the following grounds: 

(1.) Because the court erred in not allowing claimant to 
prove by parol that claimant was the head of a family 
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consisting of a wife and several minor children, both now 
and at the time said homestead and exemption were set 
apart. . 

‘2.) There was no sufficient evidence to support said 
verdict and judgment. 

(3.) Because the jury found contrary to evidence and con- 
trary to law. 

(4.) Because the court erred in ruling out the home. 
stead record of said Geo. E. Clark by reason of the objec. 
tion made to the same. 

The court overruled the motion and refused the new 
trial ; whereupon plaintiff in error excepted, and assigns 
the same as error. 

Under the constitution of 1868, article 7th, section Ist, 
‘“‘each head of a family or guardian or trustee of a family 
of minor children shall be entitled toa homestead of realty 
the value of $2,000, and of personal property to the 
value of $1,0c0”” Code, §5135. 

Section 4114 of the Code provides: “‘ Every application 
made to the ordinary for the granting of any order shall 
be by petition in writing, stating the grounds of such appli- 
cation and the order sought.” It will. appear from the 
record that the applicant in this case failed to. state in 
what character he applied. It does not appear whether 
he was the head of a family—whether as guardian or trus- 
tee—or for whose benefit the application was made. So 
far as the record discloses, there was nothing to give the 
court jurisdiction to hear, much less to grant, the application 
for this homestead to the petitioner. But it is insisted by 
counsel for plaintiff in error, inasmuch as the application 
sought to have the homestead set apart under “the con- 
stitution and laws of this state’’ provided for, that this 
made the constitution and laws a part of the application, 
and thus they aided to designate for whom, in what ca- 
pacity, he applied. But the constitution provides like- 
wise for a guardian and trustee of minor children to make 

the application. So, even aided by this reference, the 
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character in which the applicant petitions is still unknown. 
But, in pleading, the rule is settled that all averments 
necessary to be made fora successful result must be made, 
and especially when by it such important interests are 
sought to be secured. But can this reference to the laws 
and constitution aid the petition? In the lien laws pro- 
viding for a foreclosure of the same it is required that the 
“ plaintiff must in his affidavit show all the facts necessary 
to constitute a lien under the Code. ” 

In the case of Powell vs. Weaver, 56 Ga., 288, the af- 
fidavit failed to state the contract of lien wasin writing, 
but did aver it to bea lien under section 1977 of the 
Code, which section required the lien contract to be 
in writing, yet this court held that a reference to that sec- 
tion of the Code in the affidavit was not sufficient, but 
that the affidavit itself must set out all the facts necessary 
to constitute alien, and held the defect fatal. 

We see, therefore, no error in the judgment of the court 
excluding the application for homestead as evidence from 
the jury, and in overruling the motion and refusing a new 
trial. 40 Ga., 173; 41 Ga., 128; 59 Ga., 235 ; 63 Ga., 27. 

Let the judgment of the court below be affirmed in 
both cases. 


HILL vs. PRINTUP. 


1. The judge of the superior court, on a motion for new trial, ordered 
that the new trial be granted unless within thirty days the respon- 
dent should renounce all claim or right to recover a certain portion 
of the property which had been awarded to her by the jury, and 
should pay to the movant a certain sum of money. Within the 
time specified counsel representing the respondent paid the speci- 
fied sum to movant, and filed a renunciation on behalf of their 
client. At a subsequent term of court, the original case was called, 
having never been stricken from the docket. Counsel for movant 
insisted that the terms of the order had not been complied with, 
because interest on the sum specified should have been paid, and 
because the renunciation was by counsel instead of by their client. 


v 67—47 
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Counsel for respondent insisted that the terms of the order had been 
complied with, but if not, they asked time to obtain a formal renun- 
ciation from their client, she living in Florida, and no objection 
having been made to the renunciation before. The court held the 
renunciation bad, refused time, and ordered that the case stand for 
a new trial : 

Held, that such ruling was error. If the renunciation was not strictly 
complete, reasonable time should have been allowed tu complete it. 

2. Whether such acts of counsel were not binding on their client? 
Quere. 


New Trial. Attorney and Client. Practice in Superior 
Court. Before Judge UNDERWOOD. Floyd Superior 
Court. September Term, 1880. 


The facts are stated in the first head-note. 


WRIGHT & FEATHERSTON, for plaintiff in error. 
D. S. PRINTUP, for defendant. 
JACKSON, Chief Justice. 


Judge Lester granted a new trial to Col. D. S. Printup 
unless the complainant in an equity cause, who had reco- 
vered a verdict against him, would in thirty days pay 
Printup one hundred and fifty-eight and a half dollars, 
and in due form of law renounce all claim or right to 
recover lot No. 3, as designated in the map or plat in the 
brief of evidence. Within thirty days the money was paid 
to Printup, and he received it. Within the same time the 
attorneys of record of the complainant made the renunci- 
ation specified in the order. About a year, or some term 
or two thereafter, Printup contended that the case was 
still pending, and must go on to trial, because the order 
had not been complied with; and Judge Underwood, then 
presiding, held that it had not been complied with in so 
far as the renunciation was concerned, and refused to allow 
complainant time to make it herself, the objection being 
that her attorneys had not the legal power to do so in her 
stead, and she being a resident of the state of Florida. 
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To this ruling complainant excepts, and assigns error 
thereon. 

The defendant beiow and defendant in error here, ought 
not to have accepted the money if the terms in his judg- 
ment were not complied with. Having accepted part, did 
he not recognize all? Is he not estopped by receiving the 
money from contesting the validity of the renunciation? 

Be this as it may, we think that the court should have 
allowed time for the complainant to make in person her 
renunciation, if that of her attorneys and counsel of record 
was beyond the scope of their agency as such counsel and 
attorneys. Whilst time was of the essence of this order 
of Judge Lester as to a practical acceptance of the terms 
thereof, especially so far as the payment of the money was 
concerned, it was not essential that the renunciation of all 
title to the lot in question should be made in that time, 
provided an honest intention to do so was manifested 
within the time specified, and put on record. This was 
done when the counsel for the complainant for their client 
in Florida made the renunciation for her. Upon the ques- 
tion whether or not their act would bind her there may be 
doubt, and possibly the line of authority that they could 
not as counsel in the case bind her may be the better, but 
we doubt it, and certainly there are two lines of authority 
thereon. An honest intention to comply on their part 
and her disposition to ratify their act, are apparent from 
what they put on record ; and the time they asked for her, 
as she resided out of the state, in order that she might 
put the matter beyond question, is conclusive of the good 
faith of the counsel and of their confidence that she would 
ratify and confirm their conduct in the premises. We 
think, therefore, that time should have been granted, the 
more especially as the defendant received the money, and 
thereby acted upon the compliance with the order in that 
part which was most beneficial to him as to time, and 
thus by his own action gave a tacit consent that the whole 
order was complied with in substance. 

The judgment is therefore reversed, and the case re- 
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manded, with direction that the superior court make 
such order as will allow complainant time fully to ratify 
the act of her counsel in the premises, and in her own 
name, and under her own hand, make the renunciation in 
due form of law as specified in the original judgment of 
Judge Lester. 

Upon the power of counsel to bind their clients in cases, 
bearing more or less directly on the point made here, see 
Code and cases below cited by counsel. Code, §$408, 409 ; 
Wait’s Ac. & Def., 442, 444; 4 Brews. Penn. 106; 7 B. 
Munroe, 126; 31 Ga., 22; 36 /6. 108; 39 /0., 394; 54 16., 
557; 4 Iredell, 481; 2 Md. Chan., 143, 425; 1 Barb., 519; 
23 Tex, 104. 

Judgment reversed. 















ABERCROMBIE, administrator, vs. SALISBURY, executrix. 






1. A general exception that the court erred in refusing to allow a wit- 
ness to testify to the sayings of a person not a party to the case is © 
not good. It should appear what such sayings were, in order that 
the court might judge understandingly of their admissibility. 

2. If the mental capacity of a party to a contract be in issue, it is not 
admissible to show his mental condition by showing the condition 
of the country at that time, and that some other person was de- 
pressed on account of it. 

3. There was no error in granting a non-suit in this case. 

(a.) Depression or impairment of mind which does not amount to an 
incapacity to handle property or transact business, is no ground for 
annulling a contract. 

4. This action was barred by the statute of limitations, and there was 
no such fraud as will relieve it of that bar. 














Evidence. Non-suit. Practice in Supreme Court. Be- 
fore Judge WILLIs. Muscogee Superior Court. May 
Term, 1881. 







Abercrombie, administrator of Anderson Abercrombie, 
brought trover against Salisbury, surviving partner of 
Warnock & Co., for one hundred and sixty-eight bales of 





ee 
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cotton, alleged to have been converted by them. Defend- 
ant having died, his executrix was made a party. The 
evidence is not very clear, but indicates substantially the 
following facts: Prior to 1865 Abercrombie, deceased, 
had the cotton sued for, on his plantation in a store-house. 
To whom it belonged in 1865 is not clear, some of the 
witnesses indicating that it had been sold by Abercrombie 
to one Dillard; others conveyed the idea that the Con- 
federate government was the real owner, Dillard being a 
quarter-master, while one Merritt also claimed to be the 
owner. In 1865 McGaughy, a brother-in-law of Merritt, 
and apparently representing him, went to Abercrombie 
and stated that he had found, and represented the real 
owner of the cotton. Abercrombie seemed disinclined to 
yield; but the matter was discussed between them for some 
days, and at last Abercrombie sent the cotton to Colum- 
bus to a warehouse. There it was deposited for Merritt, 
and marked “ L. M.” and “ L. M. M.” (Merritt’s name be- 
ing L. M. Merritt). Warnock & Co. received all or part 
of the cotton receipts, paid the storage, kept the bags 
repaired, and were connected with the sale of a portion of 
it. They apparently acted, however, for Merritt. The 
suit was brought in 1876. 

The court granted a non-suit, and plaintiff excepted. 
For the other facts see the decision. 


A. A. DoziER; SMITH & RUSSELL, for plaintiff in error. 
PEABODY & BRANNON, for defendant. 


CRAWFORD, Justice. 


E. H. Abercrombie, as the administrator of Anderson 
Abercrombie, brought his action of trover against William 
L. Salisbury, surviving partner of Warnock & Co., to 
recover the value of one hundred and sixty-eight bales 
of cotton which he alleged that the said firm had wrong- 
fully converted to their use. The pleas of the defendant 
were the general issue and the statute of limitations. 

The plaintiff having closed his testimony, the defend- 
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ant moved a non-suit, which the court awarded, upon the 
ground that there was not sufficient testimony before the 
jury to support a verdict. 

In the progress of the trial S. G. French, cls about to 
testify to the sayings of one L. M. Merritt, was stopped 
on objection of defendant’s counsel, and that evidence 
disallowed. 

James Vernoy, another witness, in his testimony having 
stated that upon one occasion he saw Mr. Abercrombie, 
the deceased, and that he was very much depressed, and 
that he too felt about as badly as Mr. Abercrombie did, 
being next asked,‘ What was it made you feel badly?” was 
not allowed to answer the question. 

The awarding a non-suit, and the refusal to allow the 
testimony of the two witnesses, French and Vernoy, consti- 
tute the exceptions taken in this case. 

1. The rejection of the sayings of Merritt to the witness 
French, may or may not have been admissible, according 
to what they were. It should have been stated just what 
the plaintiff expected to prove, so that its relevancy and 
admissibility could have been ruled upon by the judge. 
In the absence of the knowledge of what was offered, 
neither the court below, nor this court, could intelligently 
say whether the same was admissible or not ; the sayings 
of others than parties are generally inadmissible, and no- 
thing having been stated to take it out of that rule, it was 
properly rejected. 

2. As tothe right of the plaintiff to insist upon the 
witness Vernoy’s telling what it was that made him feel 
badly, as stated, it was to show that the condition of 
the country was such as to depress not only the deceased, 
but the witness as well, and that the results of the war 
preyed upon the mind of the deceased, and greatly de- 
pressed him. The right to show the condition of deceas- 
ed’s mind is undeniable, but to show it by the mode sought 
was unauthorized by all rules of evidence. 

3. The third and great question in this case is whether 
a non-suit was properly awarded. 
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It is clear that the plaintiff's intestate had in 1865 the 
possession and the right of possession to the cotton in 
controversy, and could have recovered it from any one 
who wrongfully converted it, and the question is, was there 
sufficient evidence to make a prima facte case of conver- 
sion against the defendant, so as to carry that issue to the 
jury? 

The cotton was delivered by the intestate after a refusal 
to do so for want of satisfactory evidence that the 
person calling for it was authorized to receive it, but being 
convinced of that fact consented to do so. He delivered 
it to the warehouseman in Columbus, by his son, who was 
his agent to manage and superintend his plantation. The 
delivery was by his own wagons and teams, and those of 
Mrs. Berry, his daughter,who resided in the house with him. 
He received the money for the delivery, and paid Mrs. 
Berry $2.00 a bale for that which she delivered. The son, 
in person, superintended the weighing and depositing of 
the cotton in the warehouse, and according to the testi- 
mony of one of the warehousemen, took receipts himself 
for a part of the cotton, and left a part with them. 

The cotton was received at the warehouse as the property 
of L. M. Merritt, and was marked with the letters ““L. M.” 
and “L. M. M.” Thus, about the first of November, 
1865, the possession was transferred to these bailees for 
Merritt, and in the absence of all proof to the contrary, it 
was Merritt’s, and the conclusion irresistible that the 
defendant’s firm only paid the storage and mended the 
cotton as commission merchants for Merritt, to whom 
Abercrombie himself had consigned it. There is no proof 
whatever that their dealing with it was tortious as against 
Abercrombie, or that they converted it, in anywise, wrong- 
fully against him. 

The deceased lived about two years after these occur- 
rences; had besides the son living with him, four others 
who were grown, three of whom lived quite near him, and 
the fourth some five or six miles away. 





















SUPREME COURT OF GEORGIA. 





738 


Abercrombie, administrator, vs. Salisbury, executrix. 











It is said, however, that the plaintiff's intestate, had not 
sufficient capacity to transact any business, and that he 
could give no legal consent to the delivery. 

Whilst the evidence shows that his mind was greatly 
impaired from age and other causes, yet it appears that 
his authority over his business was never questioned, nor 
interferred with by any member of the family, and that 
he directed it himself. That he was non compos mentis was 
not pretended by a single witness. 

4. But assuming that the above is all wrong, and that 
there was a wrongful conversion of this cotton, it took 
place in November, 1865, and this suit was not brought 
until 1876, and the plea ot the statute of limitations is re- 
lied upon as a bar to a recovery. 

Abercrombie died February 22d, 1867, and an adminis- 
trator was appointed April 4th, 1867. In 1876 the first 
administrator having resigned, the present plaintiff was 
appointed and this suit commenced. In order to take the 
case out of the statute of limitations, it is insisted that 
there was a fraud committed which prevents the bar. 

After a most diligent search of this record from begin- 
ning to end, we have been unable to find any fact or cir 
cumstance, from November, 1865, to October, 1876, the 
discovery of which gave this right of action, after the four 
years had elapsed in which suit could have been brought. 

The removal of the cotton, its delivery, the condition 
of the intestate’s mind, the conduct of McGaughy, the 
conversation between him and and the deceased, his two 
weeks’ presence in the family of one of the intestate’s sons, 

and in the neighborhood, that he claimed to represent the 
owner, that the intestate refused to believe it and demand- 
ed the papers, that he afterwards became satisfied and 
yielded the possession, that the intestate did not claim the 
cotton as his own, but said that he had sold it to Dillard; 
all these things were known in 1865 as in 1876. Indeed 
there was nothing shown in the testimony which had not 
been known, except the connection of Warnock & Co. 
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with the cotton, in paying the storage and having it 
mended. 

It was not claimed on the argument that there was any 
fraud in this. But admit that there was a fraud commit- 
ted by McGaughy and Merritt in 1865, and for which 
Warnock & Co. were responsible, still, by the exercise of 
ordinary diligence, it could have been discovered. There 
was quite enough known to have prompted the necessary 
inquiry; ignorance of such a character will not prevent 
the statute of limitations from running, so says this court 
in the case of Freeman vs. Craver, 56 Ga., 161, and by 
which we are bound. 

Whilst this court will never impair the right of trial by 
jury wherever the facts make an issue, still, to enjoy that 
right, the party holding the affirmative must always have 
sufficient evidence to make a prima facie case, and shift 
the onus to the other side; if this be not done then a jury 
is unnecessary and non-suit is the proper judgment. 

Judgment affirmed. 


LASSITER vs. THE STATE OF GEORGIA. 


1. Since the act of 1878 it is not necessary to specify in an indictment 
whether a burglary was committed in the day or night. 

(a.) An indictment which charges a crime clearly and distinctly in 
accordance with the Code, is sufficient. 

2. The verdict is supported by the evidence. 

3. Both counsel for the defendant in a criminal case were voluntarily 
absent when the jury returned a verdict, but the prisoner himself 
was present ; the presiding judge had the jury called, and the ver- 
dict received ; just as this was done one of the counsel came in, and 
had his attention called thereto by the court; the other counsel 
came in before the jury dispersed, and neither made any objection 
to the reception of the verdict : 

Held, that this was no ground for new trial. 

4. Where witnesses are put under the rule, if one of them violates it 
and remains in the court-room, it does not disqualify him, but ren- 
ders him subject to be punished for contempt. 
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5. If the remarks or conduct of the court ih discharging one jury are 
prejudicial to the rights of a defendant who is to be tried before 
another jury, the point should be made, and a proper ruling should 
be invoked by asking a continuance or otherwise. It is too late, 
after verdict, to raise the point for the first time. 

(a.) Inthis case it does not appear that any of the second jury were 

present when the first was discharged, and no injury seemsto have 

resulted to the defendant. : 



















Criminal Law. Indictment. Verdict. Practice in the 
Superior Court. Witness. Before Judge HILLYER. Ful- 
ton Superior Court. April Term, 1881. 





In addition to the report contained in the decision it is 
only necessary to add the following: 

John Lassiter was indicted for the offence of burglary, 
for that he, on the 7th day of February, 1881, did break 
and enter with force and arms the store-house of Mark 
Berry, of said county, where valuable goods were stored, ba 
with intent to steal, and breaking and entering the same, 
did take, steal, and carry away, with intent to steal the 
same, one pair of boots of the value of five dollars and of 
the personal goods of said Berry. 

Defendant demurred to the indictment; the demur- 
rer was overruled, and after trial of the case upon its 
merits, a verdict of guilty was rendered. Defendant 
moved for a new trial, which was overruled, whereupon 
he excepted. 



















E. A. ANGIER; JOHN G. COLDWELL, for plaintiff in 
error. 






B. H. HILL, JR., solicitor general, by brief, for the 
state. 







SPEER, Justice. 


1. The plaintiff in error was indicted for the offence of 
burglary, of which he was convicted. He made a motion 
for a new trial, which was overruled by the court, and he 
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excepted. On the arraignment of the accused, his coun- 
sel demurred to the indictment upon the ground, “ that it 
failed to allege whether the offence charged was commit- 
ted in the day or night, and failed to specify the alleged 
felony defendant intended to commit.” The demurrer 
was overruled by the court, and prisoner excepted. The 
indictment shows that the offence was clearly and dis- 
tinctly set forth in the language of the Code, and that is 
all the law requires. Code, §$4628, 4386. Since the act 
of 1879 all distinction between burglary in the dav and 
night time has been abolished, and this supersedes the ne- 
cessity of alleging (as was formerly the case) whether the 
offence was committed in the day or night. Thereis now 
but one offence of burglary known to the law of this state. 
Acts of 1878-9, page 65. The demurrer was, therefore, 
properly overruled. 

The first ground of the motion for the new trial was the 
error assigned on overruling the demurrer. 

2. The 2d, 3d, 4th and 5th grounds, which were that the 
verdict was contrary to law, contrary to evidence, as to the 
venue of the offence, against the evidence and weight of ev- 
idence, are overruled, as, in our opinion, the evidence was 
sufficient to sustain the verdict, and is not contrary to law. 

3. As to the 6th ground, “that the verdict was received 
in the absence of both defendant’s counsel,” the court 
adds the following note in reference to this ground of 
the motion: “ The court met at the appointed time, and 
the jury having made up their verdict came into the box. 
The prisoner was present; the court called for the coun- 
sel, they were not present and did not respond; they had 
no leave of absence, and the business of the court was 
very large and time pressing, and the court felt that it 
would be wrong and setting a bad precedent to wait on 
the prisoner’s counsel ; and the court ordered the clerk to 
call the jury, which he did, and they all answered to their 
names in the regular manner. The court directed the so- 
licitor general to receive the verdict; the foreman handed 
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SPINKS, trustee, vs. GLENN ef al. 


. The foreclosure of a mortgage is conclusive between parties and 
privies, and in a subsequent controversy between them evidence is 
not admissible to go behind the judgment of foreclosure. 

2. A mortgage is not void because attested by only one witness. 

. It is bad practice to set out the charge of the court as a whole in 
the bill of exceptions, divide it into sections, and write on the mar- 
gin opposite each that it is excepted to. 

. A mistake ina deed will not be corrected so as to oust an innocent 
purchaser who bought thereunder for value and without notice. 


Evidence. Trusts. Mortgages. Practice in Supreme 
Court. Deeds. Title. Before Judge WILLIS. Musco- 
gee Superior Court. May Term, 1881. 


Spinks, as trustee for his wife and children, brought 
complaint for land against Cameron as tenant in posses- 


sion. Glenn, as landlord, became a party. On the trial 
the following facts, in brief, appeared: In 1862 Spinks 
made and delivered to himself, as trustee for his wife and 
children, a written instrument having the general form of 
a deed of gift, in which he recited that the father of .his 
wife had died, leaving an estate in which she was entitled 
to share; that it had not been reduced to possession by 
him ; and that he agreed to receive and hold it, when so 
received, in trust for the benefit of said wife and her chil- 
dren; provided that if he should outlive his wife the pro- 
perty should vest in him. With funds arising from this 
estate Spinks bought the land now in controversy, and 
took an ordinary deed to himself as trustee for his wife 
alone. Desiring to purchase mules to cultivate the land, 
Mrs. Spinks went to one Mealing and borrowed money 
from him, giving a mortgage on the land signed by herself 
and her husband as trustee for her. Glenn became pos- 
sessed of the mortgage by assignment, had it foreclosed 
and levied, became the purchaser at the sale, and went 
into possession.. Spinks then brought this complaint for 
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the land, based on the deed from himself to himself as trus- - 
tee. On the trial he offered to show’ payment, in whole 
or in part. of the debt on which the mortgage was based, 
that it was made on Sunday, etc. The court rejected his 
testimony as being too late, after foreclosure, and plaintiff 
excepted. 

Plaintiff objected to the admission of the record of 
foreclosure in evidence, on the ground that the mortgage 
was attested by only one witness. The objection was 
overruled. 

The jury found for defendant, and plaintiff excepted, 
and assigned error on the rulings above stated, and also 
on certain charges of the court, as stated in the third di- 
vision of the decision.’ 


J. M. RUSSELL, for plaintiff in error. 


W. A. LITTLE; A. A. DOZIER, by brief, for defend 
ants. 


JACKSON, Chief Justice. 


This was an action of ejectment brought in the statu- 
tory form by a trustee for his wife and children to recover 
a tract of land bought at sheriff’s sale of the property 
under a judgment of foreclosure of a mortgage against 
the husband and wife. The verdict is for the defendant; 
there is no motion for a new trial, but error is assigned 
upon divers rulings of the court on the admission or re- 
jection of testimony and in charging the jury. The bill 
of exceptions is expanded over great territory, and much 
of that territory at first glance looks like a wilderness of 
confusion, as if the purpose of the plaintiff in error had 
been to procure a new trial, not so much by making errors 
appear plain, as to make the whole case a labyrinth of 
uncertainty. 

1. Analyzing it as well as we can, it seems that all the 
rejected testimony was put upon the ground that it should 
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have been introduced on the trial when the mortgage was 
foreclosed, and not having been then introduced, that the 
plaintiff in error was concluded. It will be observed by 
examining the bill of exceptions and record, the facts of 
which will be reported, that it was proposed to prove that 
the mortgage had been paid in part before the foreclosure, 
that it was made on Sunday, etc.,etc. N» reason is given 
why these points were not made, and evidence introduced 
to prove them on that trial, and the case being between 
this same trustee-and defendant here, who was the mort- 
gagee or assignee of the moztgagee, the parties are conclu- 
ded. It is said, however, that the children were net par- 
ties, but the reply is that their trustee was, and the entire 
legal title is in him. To him they must look. 

2. Objection was made by the plaintiff in error to the 
introduction by the defendant of the record showing the 
mortgage, petition, judgment of foreclosure, execution, 
etc.. but we see no valid reason to exclude them or 
either of them. This court has held that a mortgage with 
but one witness is not void. 51 Ga., 268. It should have 
been attacked on the issue of foreclosure; that judgment 
concludes parties and privies. See cases cited at end of 
opinion. 

3. The charge of the court is cut up into segments, and 
to certain of these segments, amounting themselves to 
blocks of some size, exception is taken on the margin of 
the paper on which the bill of exceptions is written. This 
court has intimated that the practice of cutting the charge 
into these parts, without copying them and pointing out 
the particular error complained of, is bad ; 63 Ga., 619; but 
this is worse. The only exceptions are on the margin of 
the bill of exceptions, while the charge is in the body of 
it; so that even if any charge of the court thus excepted 
to were so erroneous as to require a new trial, for the sake 
of purity of practice and the decent appearance of the 
records of a court of record, we’ should decline to notice 
such exceptions. These exceptions, too, are in different 
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ink from the charge which is in the body of the bill of 
exceptions, while the exceptions, as stated, are all in the. 
margin. 

4. But in this case, even if the exceptions could be 
considered, it would not requirea new trial. The verdict 
and judgment are right, in any and every view of the 
the case. 

The defendant is an innocent purchaser for value with- 
out notice of the equity of the minors, on whose equity 
the plaintiff in error relies. That is a secret equity, no- 
where on record, nowhere even in writing, but resting im 
the breasts of the father and mother who made the mort- 
gage, and borrowed the money to buy mules to run the 
farm which fed the family, the minors included. 

It is sought at law, in a complaint for land, to do what 
a court of equity will never do—to correct a mistake in a 
deed against a purchaser for value without notice. Code, 
$3119. 

Courts of equity hesitate, in any case, to correct such 
mistakes, and require strong, unequivocal and decisive 
proof. Code, $3117. 

The proof, in this case, would hardly do, even against 
one who knew all about the deed and that something was 
left out; but against an innocent purchaser without any no- 
tice, it amounts to nothing. The very people who mort- 
gaged the land, are trying to show that they could not, in 
law, do it for reasons that nobody but themselves knew. 
The only claim made of notice is, that defendant was 
put on enquiry; but where would he enquire? If he 
looked at the deed, he would see title in the hus- 
band for the use of the wife; if he had enquired 
of the mortgagors, they would hardly have divulged 
the secret equity which would have prevented the 
loan of the money; so that he could not have got 
knowledge, no matter where he looked. Nothing was 
of record, nothing appeared on the unrecorded deed, and 
nothing would have been told by the only people who 

v 67—48 
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knew, for they would have been defeazed in getting the 
money, and did say they had the legal right to mortgage. 

It was not to pay the husband’s debt, but the wife’s, 
according to the evidence; and the mules bought were to 
run her farm. So that, in every view, the verdict is right 
and the judgment must be affirmed. The possession of 
the minors was notice to nobody. They lived with their 
father, and their possession was his. He is the head of 


the family. . 
See Code, §§1753, 1783, 2327, 3092, 3577, 3593, 3962 ; 
7 Ga., 530; 40 1b., 259; 42 1b., 95; 50 Jb, 189; 21 /0., 
463; 25 /b., 330; 62 10., 20; 63 1b., 307; 59 /b., 69; 61 10., 
345, cited by defendant in error. 
Judgment affirmed. 


SPEER vs. SPEER ef al., executors. 


(Speer, Justice, being disqualified in this case, Judge Underwood, of the Rome circuit, 
was appointed to preside in his stead.} 


A testator provided in his will as follows: “I desire my entire estate 
to be kept together, either as it exists at present in stocks and bonds, 
personal and real estate, or that my executors in their discretion 
may sell all or any part of it and re-invest in good, solvent securi- 
ties.” By other items he provided that the executors should pay 
out of the income of the estate certain named amounts as annuities 
to his wife and mother during their respective lives, that in case of 
protracted sickness on the part of the wife or mother, an additiona] 
amount might be set apart to meet the increased expense, “ keep- 
ing in view the total income.” Disposition was made of any excess 
of income above the annuities, and at the death of the wife and 
mother a division among remaindermen was provided for. The 
widow took the annuity and also applied for dower : 

Held, that the provision in the will was in lieu of dower, and its ac- 
ceptance barred the widow’s right thereto. 


Wills. Husband and Wife. Dower. Before Judge 
HARRIS. Troup Superior Court. May Term, 1881. 


Reported in the decision. 
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FERRELL & LONGLEY; L. E. BLECKLEY, for plaintiff 
in error. re 


N. J. HAMMOND; COLLIER & COLLIER, for defendants. 


CRAWFORD, Justice. 


The issue made by the record in this case is as to the 
right of the wife to dower in the real estate of the hus- 
band. 

The questions in controversy involve the construction of 
the .will of John A. Speer, deceased, and whether the 
widow, after having accepted the testamentary provision 
made for her, is still entitled to dower. 

Dower is that legal right which the wife has to one- 
third of the lands of which her husband dies seized and 
possessed, or to which he obtained title in her right. 
This right is absolute and unconditional, and can not be 
defeated except by the act of the wife herself. 

Whilst there are several modes by which dower may be 
defeated, the only one necessary to be considered here is 
that where provision is made by the will, and accepted by 
the wife after the husband’s death, and where the inten- 
tion of the husband is plain and manifest, that it shall be 
in lieu of dower. 

Notwithstanding the learning and research exhibited 
by the able counsel representing the respective parties in 
this case, we think that the law controlling it is clearly 
defined in our Code, and its application to the facts pre- 
sented in the record will settle the rights of the parties. 

It is agreed that. express exclusion or necessary impli- 
cation is the rule. There being no express exclusion, is 
the implication against dower conclusive? The will must 
decide. By the third item thereof testator says: “I de- 
sire my entire estate to be kept together, either as it 
exists at present in stocks and bonds, personal and real 
estate, or that my executors in their discretion may sell 
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all or any part of it, and re-invest in good, solvent securi- 
ties.”’ If these words do not cover everything which the 
testator owned, then none in the English language could. 

Having thus declared how he wanted his entire estate, 
as it existed at the time of his death, kept together, or all 
or any part sold in the discretion of his executors, he then 
directs what shall be done with the income. He says, in 
item four: ‘‘Out of the income of my estate I give and 
bequeath to my wife, for and during her life, the sum of 
$700.00, to be naid to her during each year of her life as 
an annuity.” 

And by item five, “Out cf the income of my estate I 
give and bequeath to my mother, for and during her life, 
as an annuity, the sum of one hundred and fifty dollars, 
to be paid her during each year of her life.” 

By item seven he provides that in case of the protracted 
sickness of his wife or mother, and that the annuity provi- 
ded should not cover necessary expenses, the executors are 
authorized to set apart an additional amount for that pur- 
pose, “keeping in view the total income.” 

Item eight provides for the disposition of the income, if 
it should be more than sufficient to meet the annuities. 

Item ten declares, “At the death of my wife and 
mother I direct that my entire estate be equally divided,” 
etc. 

Item eleven appointed his executors, leaving it entirely 
in their hands to manage his estate so as to keep it safe 
and secure, and to enable them to support and maintain 
his wife and mother, and at their death to divide it asthe 
will provided. 

Thus it will be seen, as it appears to us, that the testa- 
tor disposed of the corpus of his estate, the income there- 
from during the lives of his mother and wife, and the final 
distribution thereof after the death of the survivor. The 
scheme of the will is to place in the hands of his execu- 
tors his entire estate, real and personal, to be managed by 
them, with power to sell any part or all of it as they may 
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think best, to provide the annuities bequeathed, with the 
increase thereof upon exigencies which were more than 
likely to arise; and when thesetwo objects of the testa- 
tor’s interest should have no further need of annuities, that 
the whole property might then be divided according to 
his wishes. . 

Taking this whole will together, is it not clear and man- 
ifest that the testator never contemplated any application 
by the wife for dower in his lands, which constituted 
probably less than one-fourth of his whole estate, and that 
the provision made for her by the will was to be in lieu 
thereof? It is perfectly clear to our minds that to assign 
dower out of these lands would be inconsistent with and 
repugnant to the keeping testator’s entire estate together 
as it existed at the time of his death, as well as with the 
right of the executors to sell all or any part of his estate 
and re-invest it in other securities, to say nothing of 
many other provisions of the will. 

Besides, we cannot agree with the learned and able 
counsel for the plaintiff in error, that the wife’s right of 
dower is not incorporated in and indissolubly united with 
the husband’s estate, and a part of it, until the same be 
separated and set apart as provided by law. It will be 
remembered that under the English law the wife was 
dowable out of all the lands of which her husband was 
seized and possessed at any time during the coverture; 
whereas in this state by statute she is dowable only out 
of those lands of the husband, not derived in her right, of 
which he died seized and possessed. Therefore the title 
to the entire estate in his land is his up to his death, and 
he can convey it without her waiver of the right to dower, 
and even against her will. So, also, may he dispose of it 
by will as his estate, provided in lieu thereof he makes 
provision for the wife. 

Nor do we see any inconsistency between the rule laid 
down by this court in the 7th Ga., 20, and that which we 
now declare, except as modified by the Code. In that 
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case the court says: ‘“ Such testamentary provision in her 
favor must be declared in express terms to be given in 
lieu of dower; or the intention of the testator to that ef- 
fect must be deduced by clear and manifest implication 
from the will, founded on the fact that the claim of dower 
would be inconsistent with the will, or so repugnant to 
its provisions as necessarily to disturb and defeat them.” 
The Code modifies the above ruling to the extent of re. 
quiring only that “if the intention of the husband is 
plain and manifest, that it shall be in lieu of dower,” and 
not that it shall be so repugnant to its provisions as neces- 
sarily to disturb and defeat them. But even if the rule 
in the 7th Ga. had been made the law in the Code, and 
the will under review had to be squared by that, it would 
not change our judgment in this case. 

For, under our best consideration, the annuity is a 
charge upon the entire estate, real and personal. To al- 
low the widow, then, to enter upon the lands, and carve 
out of them one-third, according to valuation, ingluding 
the dwelling-houses, which are not to be valued, or to take 
one-third of the proceeds of the sale of the lands for life, 
or a fixed sum in lieu of her life interest, would be to take 
away from the executors the express powers granted to 
them by the will, and to defeat the keeping the entire es- 
tate together till the death of the wife and mother. 

The plaintiff in error, in her petition, says that she “has 
accepted the annuity under the will, and prays, in addi- 
tion to this yearly allowance, that she be allowed her 
dower.” 

Under the construction which we are bound to give to 
testator’s will and the law, we are constrained to hold ad- 
versely to her claim. 

Judgment affirmed. 
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THE MAYOR, etc., OF CARTERSVILLE ¢¢ al. vs. LANHAM. 


1. The charter of a municipal corporation contained a power to the 
council to pass all necessary rules, regulations and ordinances they 
might deem advisable in relation to dogs, hogs, horses, mules and 
any other stock straying at large within its corporate limits ; also 
the power to abate nuisances and a general police power : 

Held, that they were empowered to pass an ordinance requiring stray 
cattle to be impounded, and after being advertised for five days to 
be sold, unless the owner should claim them and pay charges. 

(a.) Semble, that a like right would accrue under the general police 
power alone. 

(6.) It makes no difference that the owner of the stock is a non- 
resident. 

2. If a wrong was done in this case, there was a complete common law 
remedy. 


Municipal Corporations. Powers. Streets. Before 
Judge FAIN. Bartow Superior Court. January Ad- 
journed Term, 1881. 


To the facts stated in the decision it is only necessary 
to add that the owner of the stock impounded in this 
case lived outside the corporate limits of the town, and 
his stock strayed within the limits, and were taken up. 


JAMES B. CONYERS, for plaintiff in error. 
E. D. GRAHAM, for defendant. 
CRAWFORD, Justice. 


By the charter granted to the city of Cartersville, it is 
provided, “that the commissioners of said city shall have 
power and authority to pass all necessary rules, regula- 
tions and ordinances as they may deem advisable in rela- 
tion to dogs, hogs, horses, mules and any other stock 
straying at large within its corporate limits. ” 

It is also provided by the amended charter, “‘ that said 
mayor and aldermen shall have power to remove nuisan- 
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ces, whether the same be in the streets or on the lots of 
individuals, incorporate companies or institutions. ” 

Again, that “said mayor and a!dermen shall have power 
to pass all laws and ordinances that they may consider 
necessary to the peace and good order, health, prosperity, 
comfort and security of said city and citizens thereof, not 
inconsistent with the constitution and laws of the state 
and the United States.” 

Under these clauses in the charter an ordinance wa; 
adopted to impound all hogs that were found straying at 
large in the streets, and, after advertising them five days, 
they were to be sold, unless the owner came forward, 
claimed them and paid the charges thereon. 

Certain hogs of the defendants in error, who were non- 
residents, were found on the streets and impounded. After 
taking other legal process to stop the sale, they filed their 
bill setting up the facts stated, denying the right of the 
city government to pass and enforce such an ordinance, 
and praying an injunction, and that on the final hearing a 
perpetual decree be granted against all attempts to exe- 
cute or enforce said ordinance, and that it be declared ab- 
solutely null and void. 

The defendant demurred — 

(1.) Because of an ample common law remedy on the 
part of the complainants. 

(2.) Because defendant had the right to pass and en- 
force the ordinance complained of. 

(3.) Because of a misjoinder of parties. 

The bill was, by leave of the court, amended by striking 
one of the defendants therefrom. The chancellor then 
overruled the demurrer upon the other grounds, and 
granted the injunction as prayed for, which ruling is as- 
signed as error. 

Was the ordinance, then, which is the question in the 
case, an exercise of unauthorized power? 

Whatsoever may have been ruled elsewhere touching 
the grant of the power, and the disputes arising thereun- 
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der as to whether it was or was not conferred, we kave no 
trouble on that subject in this case. That the legislature 
had the right to grant this power to the mayor and alder- 
men we think unquestionable; that the same has been 
done is also unquestionable. If, therefore, the legislature 
could confer the right, and has done so, and the grantees 
have availed themselves of it and put it into operation— 
not exceeding their authority therein—then the courts 
are bound to enforce it. ; 

The streets of an incorporated city or town are reserved 
and set apart for the public use; no individual can, there- 
fore, appropriate them to his private use. If he has the 
right to turn six hogs into the public streets to fatten, he 
has the right to turn six hundred, for the legal principle 
is not governed by the number but by the right. Indi- 
viduals have no more legal right to claim pasturage of the 
public for their hogs than they have swill or corn. Many 
of the best and highest authorities on this subject go to 
the extent of holding that where a general police power is 
granted, or power to abate nuisances, etc., is given, even 
they confer the right to pass and enforce such an ordi- 
nance. Dillon on Mun. Cor., 3d Ed., $402; 1 La. An., 
385; 30 Ill., 459; 14 Gray, (Mass.) 52; 9 Allen, (Mass.) 
266; 8 B. Mun., (Ky.) 433, 32 Texas, 258. 

We know of no authority, nor has any been cited, 
where the express power is given that it may not be ex- 
ercised. Neither has any been shown, and we apprehend 
none can be, that gives a non-resident, non-taxpaying 
person the enjoyment of a privilege or right which is de- 
nied to a resident, taxpaying person. 

The principle of forfeiture discussed on the argument is 
not in this case. 

Our judgment is that the ordinance is authorized and 
lawful; that if the defendants in error had any right what- 
ever in the premises, they had ample common law reme- 
dies; that the granting of the injunction was error, and 
that the judgment must be reversed on both grounds. 

Judgment reversed. 
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JACKSON vs. CHASTAIN. 


Prior to the act of 1877 if a record was not transmitted to this court in 
the time prescribed by law, the writ of error was dismissed, nor does 
that act avail if counsel for plaintiff in error participated in the 
cause of the delay. 


Practice in Supreme Court. At September Term, 1881. 


The bill of exceptions in this case was signed February 
26th, 1881, and filed in the office of the clerk of the supe- 
rior court of Murray county on the same day. The record 
and bill of exceptions were filed in the office of the clerk 
of the supreme court on April 5th, 1881. On motion to 
dismiss, Mr. Moore, counsel for plaintiff in error, made 
the following statement, which was agreed upon as cor. 
rect: “About the close of the term I handed the clerk 
the bill of exceptions in this case, and knowing he had 
just come into office and had no previous experience, I 
asked him some questions and advised him to see the old 
clerk and get his aid. This he seemed reluctant to do, 
and I then told him to fix up the papers as directed by 
the Code, and as Dalton was on the way to the clerk’s 
office of supreme court, send them under cover to me, 
and if they were correctly made out and certified I would 
forward at once for him. 

“Some days after the ten days allowed him to make out 
and certify the record, I received the papers. The date of 
the letter and post-mark showed they were mailed after 
the expiration of the ten days. He sent for the record a 
copy of the writ, process, verdict and judgment, folded 
and backed as the original was, and entries made on some 
parts as the original, and on the back of the paper he cer- 
tified it was a true copy of the original. There was no 
seal to this. Part of the record followed and part pre- 
ceded the certificate. 

“The record thus sent omitted one demise in the declara- 





SEPTEMBER TERM, 1881. 757 


Jackson vs. Chastain. 


tion and made no reference at all to motion fora new 
trial, brief of testimony, of judgment thereon. 

“ The rule forbidding the clerk to deliver the original 
bill of exceptions to an attorney did not occur to me, and 
I am satisfied the clerk knew nothing of it. I returned 
the papers to him for correction, and, after some delay, 
they were finally corrected and reached this court. When 
corrected, the papers were sent to me, and forwarded by 
me to the clerk of this court.” 

The writ of error was dismissed. 


W. K. Moore, for plaintiff in error. 
JOHNSON & McCamy, for defendant. 
JACKSON, Chief Justice. 


The record was not transmitted to this court within the 
time prescribed by law, and prior to the act of 1877 the 
bill of exceptions must have been dismissed. Wéiil that 
act save it from this fate? Not if the counsel for plain- 
tiff in error participated in the cause of the delay. He 
did participate in it, according to the statement of Mr. 
Moore, agreed upon as the true facts.of thecase. But for 
his interposition, in all human probability, the transcript 
of the record would have been sent in time. No matter 
that he interposed from the best motives, if that interpo- 
sition prevented its arrival in time. It was the clerk’s 
duty to transmit the record here, and not to confide it to 
any of the counsel, and however honorable counsel may 
be in this case, general rules must govern us, and the writ 
of error must be dismissed. 

Writ of error dismissed. 
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HAYDEN vs. PHINIZY. 


. The power to attach for contempt for violating an injunction is ab- 
solutely essential to the effectiveness of the injunction itself. Hence 
a proceeding for that purpose is so connected with the injunction 
as that a decision upon it may be brought to the supreme court by 
a “fast” writ of error. 

. Achancellor has wide discretion in respect to attachments for vio- 
lating injunctions, and his decision will not be reversed unless that 
discretion is grossly abused. It is not so in this case. 


Practice in the Supreme Court. Injunction. Attach- 
ment for Contempt. Before Judge ERWIN. Hall County. 
At Chambers. July 23d, 1881. 


The chancellor granted an injunction restraining Hay- 
den, his agents, etc., from interfering with the possession, 
use and enjoyment of Phinizy of a house in Hall county 
known as the Sulphur Springs Station. Subsequently 
Phinizy applied to the chancellor for an attachment on ac- 
count of the violation of the injunction. On the hearing 
it appeared from the affidavits furnished by the movant, 
that after the granting of the injunction two parties, claim- 
ing to represent other principals than Hayden, took forci- 
ble possession of a part of the house, being installed 
therein by the attorney who had represented Hayden, but 
who now claimed to represent the other principals ; also, 
that Hayden had cursed and used abusive language about 
the house and its occupants, had frightened Phinizy’s ten- 
ant, shot off his gun towards the house, and threatened to 
burn it. There were exculpatory affidavits, but the chan- 
cellor granted the attachment, and ordered Hayden to be 
imprisoned for ten days. He excepted. 


W. F. FinpLay; J. M. TOWERY, for plaintiff in error. 


S. C. DUNLAP, for defendant. 
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Jackson, Chief Justice. 


The plaintiff in error was brought before the chancellor 
on a rule to show cause why he should not be attached 
for contempt in disobeying and disregarding the writ of 
injunction which had been granted against him. 

1. A motion was made to strike the cause from the 
docket for this term and transfer it to the next term, the 
bill of exceptions having been brought too late for the 
present term, unless it could come up as one of the extra- 
ordinary remedies in equity under sections 3211, 3212 et 
seg. of the Code. Injunctions are so brought up, and this 
proceeding is absolutely necessary to make that writ ef- 
fective. If defendants could disregard it with impunity, 
it would cease to accomplish that for which it is moulded, 
and the law would do, or try to do, a vain thing, and its 
dignity be set at naught and its authority defied. If, 
when the chancellor punished the defendant for the viola- 
tion of the injunction, the cause could be brought here 
only on a slow writ of error, the policy of a fast writ of 
error and speedy disposition of such cases—injunction 
cases—would be defeated, for the injunction is worthless 
unless it be enforced, and the defendant could violate it 
for months before a hearing here, by getting the superse- 
deas of the judgment below allowed by law until the final 
decision of this court. We therefore hold, that all the ~ 
remedies ancillary to the successful issue of the writ 
are extraordinary, because they partake of the nature of 
the great writ of injunction, which they are essential to 
enforce ; and among these remedies are penalties and pun- 
ishment for contempt of the writ, and orders to put the 
parties in statu quo, just where the injunction found and 
left them. Code, §3216. 

The motion to strike and transfer this case and the 
other of Wimpy vs. Phinizy, argued together, is denied, 
and the cases will be heard and determined on their merits 
now. 
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2. The chancellor must be allowed a very wide discre- 
tion in the matter of contempt of this writ and’ punish- 
ment therefor. 53 Ga., 200. Indeed the discretion of the 
judges of the superior courts in all matters pertaining to 
contempt of their authority and mandates will never be 
controlled unless grossly abused. 36 Ga., 346; 39 /0., 
Igt; 56 /d., 98. 

In this case that discretion has not been abused if the 
chancellor believed the witnesses for the defendant in er- 
ror; and where these witnesses are contradicted, it is for 
him to reconcile or give credit where he believes it ought 
to go, just as a jury may do, and this court will not inter- 
fere with his judgment on the facts unless badly abused. 

The conduct of the defendant was very outrageous and 
contemptuous of the authority of the. law, if the affidavits 
of the witnesses for defendant in error be true, as the 
chancellor found them to be; and ten day’s imprisonment 


is a light punishment for such defiance of the majesty of 
law. 
Judgment affirmed. 


KIRSCHNER ef ux. vs: THE WESTERN AND ATLANTIC 
RAILROAD COMPANY. 


[Jacxson, Chief Justice, being disqualified, Judge Hillyer, of the Atlanta circuit, was 
designated to preside in this case.] 


1. An easement will rot arise by prescription where the facts show that 
the owner of the servient estate has habitually broken and inter- 
rupted the use whenever he thought proper to do so. 

. As ruled in the case of Glaze vs. The Western and Atlantic Rail- 
road Company, just decided, no prescription runs against the state in 
any case. 


HILLYER, Judge. 
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GLAZE vs. THE WESTERN AND ATLANTIC RAILROAD 


COMPANY. 


[Jacxson, Chief Justice, being disqualified, Judge Hillyer of the Atlanta circuit, was 


designated to preside in this case.] 


I, 


Where a public road is discontinued by the proper authority and 
abandoned, no right survives to an individual to adopt and use it 
as a private way from the mere fact that he had long used it as one 
of the public. 


. An accord and satisfaction, though unwillingly assented to, yet if 


assented to in point of fact, and acted on by the other party to his 
injury, will terminate the dispute. 


. No prescription runs against the state ; and this is true of the state’s 


title to the Western and Atlantic railroad as well as the balance of 
the public domain, and it does not matter whether the road was for 
the time being in the hands of the state’s own officers, or of her 
tenants or lessees. 


HILLYER, Judge. 


McDONALD vs. THE EAGLE AND PHENIX MANUFACTUR- 


ING COMPANY. 


. Toentitle the widow of a servant to recover against a principal for 


the negligence of a fellow-servant of that principal for the homicide 
of the husband, which resulted from such negligence, it must appear 
that the homicide amounted to a crime in said neglectful servant, 
either murder or manslaughter of some grade. 


. A principal is not liable for the negligence of a fellow-servant in the 


same job, unless the principal himself was negligent in not using 
ordinary diligence in selecting the fellow-servant, or in retaining him 
after knowledge of incompetency or negligence. Nor will the bare 
fact that the servant afterwards became negligent show—without 
more—negligence in the principal in selecting. 


. One may waive the special contract and sue in tort for breach of 


duty, if there were such special contract ; and the contract might 
warrant the competency and care of the fellow-servant, and be then 
invoked to change the legal principle on which the liability of the 
principal would turn for the tort; but no special contract is set out 
in this declaration so as to vary that general legal principle. 
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4. A workman engaged in the same job with two or three others, and 
having the direction of it, is not a general superintendent of a cor- 
poration so as to bind it as such, but stands on the footing of a 
mere fellow-servant. 


Damages. Negligence. Master and Servant. Torts. 
Before Judge WILLts. Muscogee Superior Court. May 
Term, 1881. 


. Charlotte McDonald, the widow of Absolom McDonald, 

brought suit against the Eagle and Phenix Manufacturing 
Company for the homicide of her husband. The body of 
her declaration was as follows: 


“For that heretofore, to-wit, on the ——— day of June, 1879, at the 
request of defendant, Absolom McDonald, who was her lawful hus- 
band, and up to the time the injuries hereinafter stated were received 
by him, was a carpenter by trade, forty-seven years old, in good health 
and of a strong constitution, and whose services were worth an aver- 
age of two dollars per day, was employed by the said defendant as an 
ordinary workman to aid in building a dye-house in said county of 
Muscogee, the said defendant undertaking to furnish a careful, pru- 
dent and skillful superintendent to direct said work, and competent and 
careful laborers to aid in constructing the same, and especially to man- 
age a derrick and ropes, tackle and machinery attached to said derrick, 
by which large timbers were to be hoisted to a great elevation, which 
said timbers your petitioner’s said husband was to adjust and put in 
place in the frame-work of said building, when carefully conveyed to 
him by means of said derrick and ropes, tackle and machinery, attached 
by said laborers under the orders and directions of said superintendent. 
Yet the said defendant, not regarding its duty, placed in charge of said 
derrick and ropes, tackle and machinery attached, a careless and neg- 
ligent superintendent, and one or more careless, incompetent and neg- 
ligent laborers, and by the want of the care and diligence, and by 
negligence, so managed the said derrick and ropes, tackle and ma- 
chinery, used to hoist said beavy timbers, as to knock the prop which 
supported her said husband from under him, and precipitated him 
from a great elevation upon some timbers near. the ground, where a 
large piece of timber suspended by means of said derrick, by which 
said fall, and fall of said heavy piece of timber,her husband was crust.e 1, 
bruised, wounded and so hurt that he languished in great pain and died, 
by reason of said wound, within twelve hours afterwards, and from thence 
and for all time deprived your petitioner of the companionship, comfort, 





SEPTEMBER TERM, 1881. 763 


McDonald vs. The Eagle and Phenix Manufacturing Co. 


labor and service, of her said husband; that at the time said fall 
occurred which so occasioned the death of her said husband, he was 
faithfully, cautiously, diligently, and without any fault on his part, per- 
forming his duty under the direction of defendant. Your petitioner was 
thereby forced to lay out and expend divers sums of money, in the 
whole amounting to one hundred dollars, for attention in sickness 
and burial expenses of her said husband, while she endures inconsol- 
able grief, and has sustained other damages to the amount of ten thous- 
and dollars.” 


Defendant demurred generally to this declaration ; the 
demurrer was sustained, and plaintiff excepted. 


SMITH & RUSSELL, for plaintiff in error. 


PEABODY & BRANNON, for defendant, 


[Nore :—The original opinion in this case was prepared by Chief Justice Jackson. Af- 
ter being so prepared, Justice Sper took it from the reporter for the purpose of making a 
citation in another case. He states that he handed it to Mr. Peeples, of the clerk’s office, 
with instructions that the latter should hand it to the reporter. This was never done, 
however, and it never reached the reporter’s hands. Mr. Peeples has no remembrance of 
receiving it from Justice Speer, and upon being called on for it by the reporter, he was 
unable to find any trace of it in the clerk's office. In order to obviate as far as possible 
this loss, the head notes are published as prepared and revised by Chief Justice JAcKson, 
and the following extract from the decision is appended, being taken from the decision in 
the case of Crusselle vs. Pugh, September Term, 1881, where it was copied by Justice 
Srzer.—Reporter. } 


“The principal is liable for his own negligence or mis- 
conduct, and hence his liability rests on his own negligence 
or misconduct inthe employment of his agents; and if he 
uses ordinary diligence in employing competent men it is 
enough to relieve him. He is not liable for the negligence 
of a fellow-servant while engaged in the same employment, 
unless he has been negligent in the selection of that ser- 
vant, or retained him after knowledge of his incompetency. 
Nor will the fact that the person is found incompetent, of 
itself, and without more, show negligence of the master ; 
but it must further appear that the master knew or might 
have known, by ordinary diligence, the incompetency of 
the agerit or servant. Law of master and servant, 333, 
423-432; 2d Thomps., 969; Sherman & Red., 31; 1 Am. 
Rail., 536.” 

v 67—49 
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McBRIDE & COMPANY vs. BECKWITH, trustee. 






[Jacxson, Chief Justice, being disqualified, did not preside in thiscase. Judge Cars- 
well, of the Middle circuit, was appointed to preside in his stead.] 





When the certificate of the presiding judge to the bill of exceptions 
shows on its face that the recitals therein are not true, the writ of 
error will be dismissed. 









Practice in supreme court. At September Term, 1881. 





Reported in the decision. 









CANDLER & THOMSON, for plaintiffs in error. 






HARRISON & PEEPLES; E.N. BROYLES, for defendant. 


CRAWFORD, Justice. 






Plaintiffs in error recovered a judgment against defend- 
ant in error as trustee. A motion was made in the court 
below to set aside the judgment because of defective 
pleading. The motion was granted, and plaintiffs ex- 
cepted. 

The bill of exceptions recites, that “respondents in 
resisting the motion, showed that the trust estate was 
created as follows :” then follows a copy of the deed cre- 
ating the trust estate. The judge, in certifying the bill of 
exceptions, states in his certificate that the deed was not 
tendered in evidence on the hearing in the court below, 
and with this qualification, that the bill of exceptions was 
true. On call of the case in this court, amotion was made 
to dismiss the writ of error because the bill of exceptions 
is not a true bill of exceptions. 

The certificate of the judge shows that the recitals in 
the bill of exceptions are not true. This court can enter- 
tain a case only when the judge, who presided therein, 
certifies that the bill of exceptions is true. The contrary 
thereof appearing on the face of the certificate itself, in this 
case, the same must be dismissed. Code, $§4252, 4257.. 
Writ of error dismissed. | 
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THE BOARD OF COMMISSIONERS OF GLYNN COUNTY 
ACADEMY ef al. vs. DART. 


1. Where, at the close of a term of court, an order was passed allow- 
ing a movant for a new trial “until the next term” to perfect his 
motion and brief of evidence, it will be construed as allowing him 
during the next term, or until the case was calledtherein. The pres- 
ence of the judge, as well as of the counsel, was necessary for that 
purpose, and a reasonable construction will include a time when 


they would be present. 

(a.) Especially is this so where the presiding judge certifies that the 
judge of the circuit was disqualified, that he was presiding for him, 
expected to return at the next term, and understood the order to 


include it. . 


New Trial. Practice in Superior Court. Before Judge 
SIMMONS. Glynn Superior Court. May Term, 1881. 


In this case, Judge Mershon being disqualified, Judge 
Simmons, of the Macon circuit, presided in his stead. 
The case was tried at November adjourned term of Glynn 
superior court and resulted in a verdict for plaintiffs. The 
defendant filed his motion for a new trial and obtained 
a rule nist. 

Not having time to complete his brief of evidence, he 
obtained an order from the court to have “ until the next 
term of this court to perfect the said motion and brief of 
evidence.” The next term of the court convened on the 
fourth Monday in May, 1881, and on June 22d, 1881, during 
said term, the brief of evidence was filed and approved, 
Plaintiffs alleged that defendant, in failing to make out 
and file the brief of evidence in the interval between the 
adjournment of the November term and the following 
May term, had failed to comply with the terms of the 
order, and moved to dismiss the motion for new trial on 
this ground, which motion was overruled. Judge Sim- 
mons certifies that he held an adjourned term of Glynn 
superior court in February, 1881, but not having time to 
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finish the disqualified cases, promised to return in June 
following and try them; that this motion was filed during 
that week, and he allowed counsel “ until the next term 
of court” to perfect the brief of evidence; that “my 
understanding of the order at the time was, that they 
(counsel) would have until I went there to pass on the mo- 
tion, as Judge Mershon was disqualified. Acting on that, 
I overruled the motion to dismiss.” 











* WILKINS vs. MADDREY. 





. That one of the jurors, by mistake, took a blackboard on which 
counsel for both plaintiff and defendant had figured in the course 
of their arguments, into the jury room, though wrong practice, wil! 
not necessitate a new trial where the board only remained in the 
jury room a few minutes, and trom the affidavits of jurors it appears 
that none of the jury looked at it while it was there. 60 Ga., 740 
2. The verdict is not contrary to evidence in this case. 60 Ga., 173. ° 


JACKSON, Chief Justice. 









BARNES é7¢ a/. vs. COLQUITT, governor. 






The law requires a certified transcript of the record and a bill of ex- 
ceptions to be sent to this court. If no record be sent up, the case 
will be dismissed, even though the clerk may have stated in his cer- 
tificate to the bill of exceptions that it contained the entire proceed - 
ings in the case, and that certain exhibits attached thereto (naming 
them) contained a full, complete and true transcript of the record 
in said case. Parties and counsel are entitled to have an official 
record distinct from the bill of exceptions. 


SP£ER, Justice. 









STEELE ef al. vs. PAYNE. 






The record will not be scrutinized for error in the grant of a first new 
trial. 


JACKSON, Chief Justice. 






* No reports or opinions are published in the following cases, under the provisions of 
he act of March 2, 1875. (R.) 
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DUNSON ef al. vs. PiTTS et al., commissioners. 


. Where complainants applied for an injunction, and after the lapse 
of fifteen days the hearing was had, it was no ground for a contin- 
uance that they de/zeved that certain papers were in the possession 
of the defendants, which in answering they had failed to produce. 

. There was no abuse of discretion in refusing an injunction in this 
case. 


CRAWFORD, Justice. 


FLEMING vs. THE STATE OF GEORGIA. 


Where a certzorarz is sought in a criminal case tried before a county 
court, the petition should set out the errors complained of. Where 
a petition for cer/zoraré set out the facts of a trial, a brief of the evi- 
dence, the judgment of guilty, and closed by stating “to which pro- 
ceedings your petitioner alleges error,” the assignment of error was 
too general, and nothing could be considered under it except wheth- 
er the finding was supported by the evidence. 

(a.) In this case it is so supported. 


SPEER, Justice. 


FLASH, PRESTON & Co., vs. LONG & FARLEY e¢ al. 
(CrawrorD, Justice, being disqualified, did not preside in this case .] 
Where the equity of the bill was sworn off in the answer, and the latter 
was not rebutted, there was no error in refusing an injunction and 


receiver, as prayed for by the complainants. 


SPEER, Justice. 


THOMAS vs. THE STATE OF GEORGIA. 


Where the charge in a criminal case is so obscure or confused as not 
to enlighten the jury on the law of the case, a new trial will result. 


CRAWFORD, Justice. 
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Blackstock ef a/. vs. Mitchell, executor—Varnadoe vs. The State ; etc. 


BLACKSTOCK ¢é¢ al. vs. MITCHELL, executor. 


A man who held title to a tract of land, his wife joining Lim, executed 
awritten instrument in the general form of a warranty deed, but 
conveying the land to a son in the following terms: The grantors 
have “granted, bargained, sold and conveyed, and do by these pres- 
ents grant, bargain, sell and convey unto the said Joseph Prater, 
Jr., his heirs and assigns at our death, free from any claim whatever 
of our other children,” the land described. The same instrument 
conveyed certain personalty to the same grantee, with the provision 
that possession should be postponed until the death of the gran- 
tors: 

Held, that as to the realty the instrument was testamentary in charac- 

ter. Code, §2395; 2 Kelly 46; 51 Ga., 239; 20 Jb., 707; 55 /é., 
369; 17 1., 275. 


SPEER, Justice. 


VARNADOE vs. THE STATE OF GEORGIA. 


1. The verdict is amply supported by the evidence. 

. While on a motion for a continuance in a criminal case on the 
ground of the absence of a witness, the presiding judge should not 
disbelieve the oath of the defendant as to what such witness will 
Swear, except on the strongest sort of evidence, if at all, yet where 
the testimony of such witness, if present, would merely be cumula- 
tive and would not contradict the testimony for the state on any 
controlling point in the case, this court will not control the discre- 
tion of the presiding judge in refusing a continuance. 

. The venue being proved and there being no denial of it by any wit- 
ness, there was no error in refusing to charge a hypothesis that it 
had not been so proved. 


JACKSON, Chief Justice. 


SIMMS, executor, vs. FLOYD. 


Where there is no material error in the rulings of the court, and a 
second verdict is found by the jury, supported by sufficient evidence, 
and approved by the presiding judge, this court will not interfere 
with the judgment of the superior court denying a new trial. 


JACKSON, Chief Justice. 
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Clayton vs. May—Smith vs. The State. 


CLAYTON vs. MAY. 


The courts of Georgia will take judicial cognizance of the fact that 
the city of Columbus, Ga., is in Muscogee county ; and therefore 
an affidavit to foreclose a chattel mortgage which alleged the resi- 
dence of the defendant and the location of the goods to be in the 
city of Columbus, Ga., sufficiently stated the venue. 


. One partner sold his interest in the firm to the other, and took three 


notes therefor. These were secured by a chattel mortgage, the 
condition of which was, in substance, that if the purchaser should 
pay the notes or should pay off the claims against the firm (stating 
them) upon the day specified in the notes, said notes being based 
on these claims, then the mortgage should be void; otherwise of 
full force and effect. The affidavit to foreclose this mortgage, which 
was made after the notes fell due, stated, in effect, that neither 
mode of payment had been complied with; that certain claims 
(specifying them) were due and outstanding against the firm and 
the amount of them due on the notes. It prayed foreclosure to 
make the amount of such claims, and save the mortgagee from loss. 


Held, that the allegations as to an indebtedness on the notes and the 


amount thereof were sufficient. 


JACKSON, Chief Justice. 


4. 


SMITH vs. THE STATE OF GEORGIA. 


. Exceptions to the entire charge, covering many points, on the ground 


that it is contrary to law, is too general to be considered by this 
court. 


. Grounds of a motion for new trial which are not approved will not 


be considered on exception to the overruling of the motion. 


. Where grounds of error, with the qualifications of the judge thereto, 


are so confused that it cannot be ascertained what is approved and 
what is not, such grounds will not be considered here. 
The verdict 1s fully supported by the evidence. 


SPEER, Justice. 
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Lester, administrator, 7s. Cloud, trustee—Yates vs, The State; etc. 


LESTER, administrator, vs. CLOUD, trustee. 


A declaration setting out a demand for $183.33, based on a promissory 
note, could not be the basis of a judgment for $366.66, although 
defendants confessed judgment for the latter amount. In a claim 
case arising under a judgment so rendered, the #7. fa. was properly 
rejected from evidence. 


SPEER, Justice. 


YATES vs. THE STATE OF GEORGIA. 


An indictment which charged that on a certain day, in a certain coun- 
ty, the defendant did, “unlawfully and with force and arms,” “ pri- 
vately take and carry away, with intent then and there to steal the 
same,” certain specified property, was sufficient, though the taking 
was not in terms declared to be wrongful and fraudulent. Code, 
§4629. 

(a.) Especially was such omission not good as a ground of a motion 
in arrest of judgment. 60 Ga., 656, 430, 464. 


CRAWFORD, Justice. 


PERRY vs. THE. Mayor, ETC., OF COCHRAN. 


The chancellor did not abuse his discretion in re!using an injunction 
in this case. 


JACKSON, Chief Justice. 


STAFFORD & BLALOCK vs. MAT1HEWS efa/; PHIILIPS vs. 
THE STATE OF GEORGIA; WILLIAMS vs. THE STATE OF 
GEORGIA. 


The verdict in each of these cases was supported by the evidence. 


KIDD vs. MORTON, trustee, e¢ a/.; STRANGE, administra- 
trix, vs. SMITH. 


There was no abuse of discretion in granting a new trial in each of 
these cases. 
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MYRICK vs. MYRICK. 


[Some months since, in examining the old records of the supreme court, the attention of 
the reporter was called by Hon. R. F, Lyon to a decision which was rendered by him 
in 1861, while on the supreme bench, and which seems to have been omitted from the 
Georgia Reports by the reporter of that time. It contains principles cf such importance, 
and has been so frequently called for by members of the bar, that it is deemed advisable 
to publish it in full. Therecorded opinion is to be found in the clerk’s office, in the 
book marked ‘* Opinions of Supreme Court of Georgia, from Savannah, January Term, 
1861, to Athens, November Term, 1861, inclusive.” Pages 159-180. The head-notes 
are made by the reporter. ] : 
1. Drunkenness, as a ground of divorce, must be habitual. 

2. Parties at law or in equity may amend their pleadings in form 
or substance at any stage of the proceedings, as a matter of right. 
Nor is this right taken away because a demurrer has been filed 
before the amendment is made. If it be still insisted upon, the 
amendment forms a part of the record, and must be considered by 
the court in passing upon the demurrer. 

. A libel for divorce on the ground of cruelty charged that the hus- 
band evinced repugnance toward his wife, absented himself from 
her much of the time without cause, neglected her while sick, re- 
tused to allow her to attend church, of which she was a member, 
or to supply her with the common necessities of wearing apparel, 
although possessed of an ample property, encouraged insubordina- 
tion on the part of a servant towards her, sent away servants 
who had been given toher by her father, made a will leaving her 
only five dollars, drove her from the house, and upon her returning to 
her father, where she was delivered of a child, refused to contribute 

" any thing to her support or that of the child, and charged her with 
adultery, saying that the child was not his, but that of another man: 

Held, that such conduct would have furnished ample ground for the 
granting of a divorce by the English ecclesiastical courts. The word 
cruelty has no technical signification as contradistinguished from 
its broad, popular sense; and many acts were held by those courts 
to be cruelty, but were not regarded as sufficient to authorize a di- 
vorce under their precedents, because not amounting to personal 
violence or creating a reasonable apprehension thereof. 

In the grant of divorces, on the ground of cruel treatment, the courts 
of Georgia are not limited to such acts of cruelty only as were held 
to be sufficient for that purpose by the ecclesiastical courts of Eng- 
land. Cruel treatment, or cruelty, in the broad and unrestricted 
sense in which it is used in our statutes, is any act intended to tor- 
ment, vex or afflict, or which actually afflicts or torments without 
necessity, or any act of inhumanity, wrong, oppression or injustice. 
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(a.) We are not to be understood as saying that every act of disagree- 
ment of husband and wife, or a mere austerity of temper, or want 
of civil attention or accommodation, rudeness of language, and 
even occasional sallies of passion, will be sufficient to authorize a 
divorce. Still, marriage is a civil contract in which each is the equal 
of the other. The wife is not the menial or slave of the husband, 
and if, by intentional unkindness, insult, reproach and indignities, 
he embitters her life and makes it impossible that the marriage state 
can be continued by the parties in happiness or satisfaction, a di- 
vorce should be granted. 

(4.) Where cruelty has been practiced by one party towards the other, 
the jury should grant a divorce, either total or from bed and board, 
according to the circumstances of the case, as shall best advance 
the ends of law and promote and secure the happiness of the injured 
and innocent. 


LYON, Judge. 


Mrs. Frances Myrick filed a libel in Crawford superior 
court against her husband, Marcellus A. Myrick. The 


libellant states in her petition, that she and her husband 
were married in the month of November, 1859, when she 
was only 17 years old, having been by her parents, up to 
that time, tenderly raised, cared for and educated. She 
prays for a divorce a vinculo matrimonii upon the grounds 
of cruelty by her husband to her, and of drunkenness upon 
the part of herhusband. 1. Theonly question made, as to 
the latter ground, is that the charge of habitual drunkenness 
as a specific and distinct ground of divorce under the statute, 
is not sufficiently stated. So wethink. To authorize a 
divorce upon this ground, the party must be guilty of 
habitual drunkenness. The charge is that he, the husband, 
frequently got drunk, and had several fits therefrom ; and 
although such excess may amount to habitual drunkenness, 
yet, as it is not in the language of the statute, we will not 
further consider that ground. 

The specific acts of cruelty on which this quarrel is pre- 
dicated, as detailed in the libel, are as follows: 

(1.) That within less than six months from the mar- 
riage, after petitioner was removed by her husband from 
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her parents to his house, her husband evinced great repug- 
nance to her, treated her with great neglect and the 
utmost indifference, absented himself from home withont 
business, the greater part of his time, that he spent his 
time in wandering about the county in dissipation and 
idleness, leaving petitioner alone, neglected and without 
attention or companions, save that of her negroes. 

(2.) That during the time she was dangerously ill with 
erysipelas, and confined to her bed, and greatly in need of 
nursing and attention. While so confined, her husband 
utterly neglected her, refused to nurse, attend to or remain 
at home with her, but left her there in that condition, and 
that finally, for the purpose of receiving that attention 
her situation required, he carried her, at her request, to 
her father’s house ; and while there he continued the same 
neglect and indifference to her that he pursued towards 
her while at home—visiting her father’s house only occa- 
sionally, and then remaining a few minutes, refusing to re- 
main and be with her, though urged thereto by her parents. 

(3.) That when she recovered her health, she returned 
to his house and her home, hoping, by her affection and 
devotion to him, to win his love and protection, but instead 
his neglect and indifference was continued in a more aggra- 
vated form. He refused to let herattend church, of which 
she was a member, saying that the minister was a damnéd 
hypocrite. 

(4.) He refused to furnish her with common neces- 
saries of wearing apparel, although possessed of an ample 
property. 

(5.) He not only refused to punish one of his negroes, 
who had been grossly insolent and insubordinate to her 
in his absence, but approved of the conduct. 

(6.) To wound her feelings and aggravate her condition, 
he made his will, giving to her therein only the sum of five 
dollars. 

(7.) For the same purpose, he sent back to her father 
a family of negroes, consisting of a man, woman and four 
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children, that her father had sent home with them as a 
gift, refusing to let them stay on his place. 

(8.) In the month of June or July, 1859, her. husband 
refused to let herstay in his house any longer, and actually 
drove her off without means of any kind, being then in a 
state of pregnancy by him, houseless and helpless, to 
wander away wherever she might find a home, and in this 
condition she went back to her parents, where she has 
since remained. 

(9.) Since her return to her father, she has been delivered 
of a female child. During her confinement, and conse- 
quent illness, her husband paid her no attention, made no 
provision for her support and maintenance, or that of their 
common offspring, nor has he, since he drove her from his 
house, contributed anything whatever for the support, 
clothing and maintaining either her or their child, but the 
whole has devolved upon her father. 

Simultaneously with the filing of this libel, Mrs. Myrick 
filed a bill in equity against her husband to have alimony 
and counsel fees for the prosecution of the libel, allowed 
by the court ; in which was also an application for the writ 
of ne exeat regno against her husband. 

To this bill the husband demurred, on the ground that 

.the specifications of acts of cruelty in the libel did not 
separately or together constitute cruelty in law sufficient 
to authorize a total divorce. Before the demurrer was 
heard, libellant with the leave of the court amended her 
libel with additional specifications of cruelty, that is: That 
her husband had charged her with adultery, and had 
charged in the presence of her mother that the child to 
which libellant had given birth was not his child, but was 
the offspring of an adulterous intercourse of libellant and 
another man. To this amendment the defendant then 
objected, or rather insisted that the application for alimony 
and fees, and writ of me exeat regno must depend entirely 
upon the sufficiency of the allegation in the libel, as it 
stood when the demurrer was filed, and could not be aided 
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by this additional specification. The court below thought 
otherwise, and allowed the amendment to come in and be 
considered on the hearing of the demurrer, which was still 
insisted upon, in common with the averments in the libel. 

The demurrer having been overruled by the court, the 
defendant then excepted, and the case came before us for 
review. On the hearing two points are made. 

(1.) That the court, in considering the demurrer, erred 
in allowing the amendment made after demurrer taken, to 
be read or relied on to support the application. 

(2.) That the court should have sustained the demurrer, 
and dismissed the bill. 

2. Parties, by the act of 20th February, 1854, page 
48, may at any stage of the proceedings at law or in equity 
amend their pleadings in matters of form or substance, as 
matter of right. 

The amendment, under this broad, statutory right, was 
admissible, notwithstanding that the demurrer had been 
filed previously, and when the court came to pass upon 
the demurrer, it being still insisted upon, the amended 
matter stated in the pleadings was as much a part of the 
plaintiff's case as any part of the record, and had necessa- 
rily to be considered by the court in passing upon the de- 
murrer. Hence there was no error in this. 

3. The second point presents this question: Whether 
the specific acts of alleged cruelty contained in the libel, 
collectively or singly considered, constitute cruelty in a 
legal sense? 

It is insisted by counsel for the plaintiff in error, in sup- 
port of the objection to the sufficiency of the specifica- 
tions, that to entitle a party to a divorce on the ground 
of cruelty, “there must be actual violence attended with 
danger to life, limb, or health, or there must be a reason- 
able apprehension of such violence.” If in the grant of 
divorce on this ground, the courts of Georgia were limited 
to such acts of cruelty only as were held to be sufficient 
for that purpose by the ecclesiastical courts of England, 
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I am satisfied that the position would be well taken; for 
Dr. Lushington, one of the most learned and celebrated 
judges of that court, in Lockwood vs.Lockwood, 2 Curt. 
Ec. 281, considers that proposition to be the substance of 
the doctrine laid down by Lord Stowell in Evans vs. 
Evans, 4 Eng. Ec., 310, and that case is regarded as the 
leading and controlling one on this question. In that case 
it is stated, “In the older cases of this sort which I have 
had an opportunity of looking into, I have observed that 
the danger of life, limb, or health is usually inserted as 
the ground on which the court has proceeded to a sepa- 
ration. This doctrine has been repeatedly applied by the 
court in the cases cited. The court has never been driven 
off this ground. It has been always jealous of the incon- 
venience of departing from it, and I have seen no one 
case cited in which the court has granted a divorce with- 
out proof given of a reasonable apprehension of bodily 
hurt.” 

It is true that there are cases to be found reported from 
those courts greatly modifying, if not overruling, this 
principle; but they are to be regarded as exceptions rather 
than the rule; for notwithstanding such scattering prece- 
dents, the courts have generally returned to the principles 
of that case, as the law of that court on the subject. But 
although we are inclined to assent to the soundness of 
this proposition as the rule by which the consistorial 
courts of England are controlled in the grant of divorces 
on the ground of cruelty, yet we cannot admit that the 
acts of cruelty enumerated in this libel will not bring the 
case within that rule. On the contrary, we think that if 
we were governed by the precedents and rules of that 
court in this proceeding, that the libellant would upon 
the pleadings be entitled to the divorce, as we shall here- 
after show. 

In application for divorces in Georgia on the ground of 
cruelty, the courts are not limited to such acts of cruelty 
only, as those held by the ecclesiastical courts to be suffi- 
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cient for that purpose, for the power to grant divorces on 
this ground is derived from a statute of the state in the 
following words: “In case of cruel treatment on the part 
of one toward the other of the parties, or of habitual 
. intoxication, the jury may, according to the circumstances 
of such case, determine whether the divorce shall be from 
the bonds of matrimony, or from bed and board ;” and as 
there is nothing in the words of the act from which we 
can infer an intention on the part of the legislature that 
the cruel treatment to be considered by the jury should be 
of that narrow and restricted nature only which the En- 
glish courts have held necessary to constitute a ground of 
divorce, the words must be understood to have been used 
in their ordinary sense, that is, that the ordinary and pop- 
ular signification of the term cruel treatment, or cruelty, 
was intended by the legislature. So we construe the 
meaning of theact. In so holding, we do no violence to 
the adjudications of the English ecclesiastical courts, for 
in those courts the term cruelty has no technical signifi- 
cation as contradistinguished from its broad popular sense, 
and many acts are therein defined and adjudged to be 
cruelty that are regarded as insufficient to authorize a 
divorce, because not amounting to personal violence, or 
a reasonable apprehension thereof. Thus in one case, 
“ill nature, violent passion, and frequent abuse of the 
wife from the time of the marriage,” weve proved against 
the husband. He had frightened her so as to occasion 
several fits of illness; he had refused her medical assist- 
ance, in short, he had been a bad husband, but he had not 
beat her: the facts were held to constitute cruelty. Rob- 
inson vs. Robinson, 2 Phillim., 96. An attempt of the hus- 
band to debauch his own woman-servant, is an act of cru- 
elty to the wife. 5 Eng. Ec, 232-242. Sanders vs. San- 
ders, 10 Jur., 143. Spitting in the wife’s face is a gross 
act of cruelty. Cloburn’s case, Hel. 5, 149; 1 Hag. Ec., 
773; 1 Robertson 549-561 ; Bish. on Mar. and Div., $481; 
Ibid, 430. In Smith vs. Smith, 1 Eng. Ec., 232, Sir John 
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Nicoll said: “Cruelty, in my judgment, is proved. Here 
is violence, preceded by deliberate insult and injury. The 
sending away her carriage and horse, while she was at 
church, (they were her separate property), the forcible 
carrying her and confining her to her room, afterwards . 
attempting forcibly to carry her back to her place of con- 
finement, the forming an adulterous intercourse with her 
maid, the keeping that servant in the house notwithstand- 
ing the remonstrance of the wife and her friends, the 
deposing his wife from the management of his family, and 
vesting it in this prostitute, such circumstances have 
always been held by this court, not merely as acts of 
adultery, but as connected with cruelty. In addition to 
this, there is his conduct respecting the child, which he 
took from his wife and compelled to sleep in the room 
with him and the prostitute. Notwithstanding the pre- 
text of parental rights, the exercise of which courts will 
not scan too nicely, yet here it was done, as has been 
shown, merely to distress his wife. This is marital tyranny, 
it is as clear an act of deliberate and unmanly cruelty as 
can be committed.” See also Bish. on Mar. and Div., 
§482. While these and all similar acts and conduct have 
ever been held by the English courts as cruelty, and in a 
legal sense, yet they have rarely granted a divorce on 
such evidence, because restrained by the precedents and 
principles of the court. Here, as I have stated, the 
power of the courts to grart divorces on this ground is 
not derived from those adjudications, or rules, but it vests 
upon the statute of the state; and while those courts 
grant divorce for one grade of cruelty, we, under our 
statute, may grant a divorce for every species of cruelty, 
according to the circumstances of such case. 

Cruel treatment, or cruelty in the broad and unrestric- 
ted sense in which it is used in our statute, is any act in- 
tended to torment, vex, or afflict, or which actually afflicts 
or torments without necessity; or any act of inhumanity, 
wrong, oppression, or injustice ; for these, or any of them, 
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is the common understanding of the term; and upon this 
interpretation of the statute and the term, we hold that 
the acts specified in the libel as having been committed 
by the husband towards the wife, constitute cruel treat- 
ment, considered collectively or singly. 

The complainant is quite young—was scarcely a woman 
when she was taken by the defendant as a wife, and re- 
moved from the home of her parents, and before she is 
weaned from the memories and pleasures of childhood, 
the fond and devoted affection, the hovering, watchful, 
and devoted affection of her parents, she is left by her 
husband to brood in solitude over what she has left and 
lost. While he, utterly indifferent to her situation, her 
affection for him, her longing for his company, for which 
she has renounced and deserted all that was dear to her, 
spends his time away from her in idleness and dissipation. 
Not even a painful illness, in which she is confined to her 
bed, and when nursing and attention that she cannot give 
herself, and which was abso!utely necessary for her safety 
and comfort, can recall him to her side; but his absence, 
neglect and indifference at a time when so keenly felt by 
her, is continued at his own house, and again at the house 
of her parents, where she has been removed to get that 
assistance which is denied to her at her own house by her 
husband. This indifference and neglect, as much as it 
distressed the wife, was not of itself sufficient to author- 
ize a divorce, because as unmanly as such conduct was, it 
may be attributed, and probably is, to that thoughtless- 
ness and want of care which (with regret be it said) so 
often marks the conduct of man to his dependent and 
most sensitive companion. And it is only mentioned 
here, that it may serve to characterize those positive acts 
specified in the libel which are relied on as evidence of 
cruelty. 

Upon‘the recovery of the wife from this illness, and re- 
turn home, he not only continued to leave her alone at . 
home, but he refused to let her attend the church of which 
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she was a member. Possessed of an ample estate, he 
refused to furnish her with the common necessities of 
wearing apparel. He not only refused to punish one of 
his negro men for insubordination and gross insolence to 
her in his absence, but approved openly of his conduct. 
He made a will, disposing therein of his estate to his rela- 
tives, and giving to her only the sum of five dollars. He 
sent back to her father a family of slaves that he had sent 
home with them as a gift, refusing to let them stay on his 
place. He refuses to let her stay any longer in his house, 
but drives her out in a state of pregnancy to wander where 
she might, and afterwards when she gave birth to a female 
child, the common offspring of their intercourse; and in 
her corsequent confinement and since, he has neglected 
and refused to pay her any attention, to provide in any 
way for their support and maintenance, but left them en- 
tirely dependent for all things upon her parents. He 
charged her with adultery, and said in the presence of 
her mother, that the child of which she had been deliv- 
ered was not his, but that of another man. 

The right of the husband to control his household, 
that is in their attendance upon church, to receive or re- 
fuse property given to him by his wife’s parents, or to send 
it away, if he chooses, to make such disposition of his 
property by will as he thinks proper, and to judge of the 
propriety of the punishment. or conduct of his servants, 
this court cannot question, nor will we interfere therewith ; 
but where these and all other similar acts are done by the 
husband capriciously, for the purpose, and with a view to 
wound, vex, distress, and torture his wife, they are cruel 
inhuman, and brutal. What did this defendant care about 
his wife’s attending church, except to deny her a pleasure 
and comfort, to tyrannize over and make her wretched? 
Why limit her to a pair of shoes and two calico dresses 
per year, with his ample estate, except to show his indif- 
ference and malignity to her? Why refuse to punish a 
negro for insubordination and insolence to his wife, ex- 
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cept to show her that she stood below the negro in his 
confidence and esteem? Why should he, at his age, with 
. his health and habits, make a will cutting her off with five 
dollars, except to prove his hatred to her, and to wound 
and torture her feelings as a wife and woman? Why, 
after having driven her from the shelter of his roof, charge 
her with infidelity? Why tell her mother that her child 
was not his, but that of another, except to degrade her, 
to destroy the affection of her parents, to deprive her of 
this last resting place for love, respect and protection? 

He takes her from the parental roof, a happy, innocent 
and loving woman, and after subjecting her to a life of 
suffering and distress, wounding and torturing her in every 
way that a malicious ingenuity can suggest, flings her from 
him in destitution as a thing of scorn and infamy, to be 
shunned and avoided by all that is good and virtuous ; and 
when she files herapplication for relief, reciting his wrongs 
and injuries to her, without denying, says that the acts 
charged do not amount to cruelty—such cruelty as would 
entitle her to be relieved from the marriage. Could there 
be greater cruelty? Blows would have been positive kind- 
ness to such actsof wrong and injustice. 

The charge of infidelity, under the aggravated circum- 
stances as made in this case, in connection with the other 
acts of cruelty charged, was sufficient even in the eccle- 
siastical courts toauthorizeadivorce. Durant vs. Durant, 
1 Hag. Ec., 768; Gale ws. Gale, 1 Robertson, 421. The 
wife’s person in sucha case is not considered safe from the 
husband when influenced by the passion of jealousy. 

The turning the wife out of doors, and driving her away, 
a houseless and penniless wanderer, in a state of pregnan- 
cy, is such an act of gross cruelty as would authorize a di- 
vorce in any court where cruelty is a ground. It is not 
only the greatest wrong, indignity and oppression that a 
brutal husband could inflict on his wife in her condition, 
it exposed her to bodily as well as mental suffering. There- 
fore had this court have held that the power of the courts 
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in this state to grant divorces on this ground depended upon 
the principles and precedents laid down by the consistorial 
courts, to be brought within the definition of cruelty, as - 
deduced from a consideration thereof by Mr. Bishop, in 
his learned and philosophical treatise on the subject of 
Marriage and Divorce, $454, that is, that “ cruelty is such 
conduct in one of the married parties as renders further 
cohabitation dangerous to the physical safety of the other, 
or creates inthe other such reasonable apprehension of 
bodily harm as materially to interfere with the discharge 
of marital duty,” our judgment must have been the same; 
for, as I have shown, the conduct of the husband has not 
only rendered cohabitation dangerous, and created in the 
wife such a reasonable apprehension of bodily harm as ma- 
terially to interfere with the discharge of marital duty, 
but his conduct has rendered cohabitation impossible. 
But we do not hold it to be necessary that, to entitle a par- 
ty toa divorce, the case must be brought within these 
precedents or that rule. It is sufficient if it come within the 
plain letter of our statute, giving to the words their com- 
mon signification as understood by our people, and the 

ersons who are to try the case. Thus, if the husband, 
by neglect and indifference, or by studied acts of insult 
and wrong practiced upon the wife, that have an open 
and manifest tendency to degrade the wife in her social 
position,to render her life miserable and unhappy, to make 
her life intolerable, and her intercourse with her husband 
a source of pain and suffering rather than of pleasure and 
happiness, although no personal violence is done or threat- 
ened, in all such cases a divorce should be granted. 

Iu holding this to be the sense of our statute, we do not 
wish to be understood as saying that every act of disagree- 
ment of husband and wife, or a mere austerity of temper, 
petulance of manner, or want of civil attention and accom- 
modation, rudeness of language, and even occassional sallies 
of passion, shall be sufficient to authorize a divorce. 

Marriage is a civil contract of the highest and most sol- 
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emn character, and one in the strict preservation and main- 
tenance of which society and the whole community is more 
interested than any other, and while it isthe duty ofeach 
by mutual forbearance, concession and kindness to over: 
come and remove their natural infirmities and asperities, 
to lighten life’s heavy burden and rough journey as much 
as possible, each. bearing in mind that human nature is 
far from being perfect in the best of mankind, still it is 
at last but a contract, a union for life, in which each is the 
equal of the other. The wife is not the menial or slave 
of the husband, and if by intentional unkindness, insult, 
reproach and indignities, the husband embitters the life of 
his wife and makes it impossible that the marriage state 
can be continued between the parties in happiness or sat- 
isfaction, the contract should in all such cases be dissolved 
by the court. The law does not require of the wife a life 
of degradation, misery and suffering, that the marriage 
state should becontinued. Whenever the jury, guided by 
these rules, shall be satisfied that one of the parties to the 
marriage has practiced cruel treatment towards the other, 
they must grant a divorce, either total, or from bed and 
board, according to the circumstances of the case, as shall 
best advance the ends of the law, and promote and secure 
the happiness of the injured and innocent. 


In this state the question was no longer an open one at 
the time of this vase, for it had been fully settled in Gho/s- 
ton vs. Gholston, 31 Ga., 634. 


Judge Thomas, the presiding judge on the trial of that 
case, having charged the jury, “if the husband inflicts on 
the wife bodily pain or suffering, such as cowhiding or 
whipping, this would be cruel treatment. But this, and 
such as this, is not all that constitutes cruel treatment. 
The commission of acts which outrage the feelings of mod- 
esty and decency, such as threatening to commit or at- 
tempting to commit adultery, or cursing, abusing, or using 
insulting or opprobrious language, when done between 
husband and wife, whether by the husband to the wife or 





784 SUPREME COURT OF GEORGIA. 
MERE RN 


by the wife to the husband, and in the knowledge or 
coming to the knowledge of both, these also, if persist- 
ed in and unattoned for, constitute cruel treatment.” This 
court, in passing upon that case, held that the court gave 
the law in charge to the jury, and this, we think, was a 
full and complete adjudication of the question, behind 
which we would not have gone, and have only gone into 
the argument here for the satisfaction of counsel, and 
with the hope that here the discussion will end. 
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ACCORD AND SATISFACTION. 


1. Assent, though unwillingly given, if acted on, binds. G/aze vs. 
W. & A. R. R, 761. 


ACTION. See A/unicipal Corporations, 8; Slander, 1; Landlord 
. a enant, 5; Trover, 1; Sheriff, 1; Damages, 6-8; 
Contracts, 7; Pleading, 3; Master and Servant, 3. 


ADMINISTRATORS AND EXECUTORS. 
1. Judgment guando acciderint not prevent bill to bring in assets. 
Greer, adm’r, et al. vs. Willis et al., 43. 
2. Executor de son tort, what constitutes. W#elson vs. Hallet al., 
ex'rs, 53. 
. Executor de son tort, indebtedness of trustee to cestuz gue trust 
at time of death, does not make. J/bzd. 


. Equity has concurrent jurisdiction over accounts of administra- 
tors. Fohuston et al. vs. Duncan, 61. 


. Foreign administrator, filing letters pending action by,is statutory 
conditiun before recovery. Failure causes non-suit. Buck, 
adm 'r, vs. Foknson, adm’r, §2. 
. Recovery in other state not relieve condition. /d¢d. 
7. Voidable not void, purchase at ownsale is. White vs. Moss, 59. 


. Letters of administration, courts of ordinary have general juris- 
diction of. Maydin, adm'r, us. Knighion et al., 103. 

. Judgment granting same not collaterally attacked. Jdzd. 

. Party, administrator is necessary, to proceeding to set aside 
deeds made by him and to revoke his letters. Jfc Arthur & 
Griffin vs. Matthewson & Butler, 134. 


. Letters obtained by fraud, equity will set aside. Jdzd. 


. Bond, $150,000.00 intended, word “thousand” omitted, and 
added by payee, not invalidate ; relievable in law or equity. 
Fackson et al.uvs. Fohnson et al., 167. 
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. Sureties acquiescing in administration with knowledge of alter- 
ations, ratifies. d#d. 

. Discharge appearing on its face to be a nullity, inadmissible. 
Head vs. Bridges et al., 227. 

. Note, question being whether one belonging to estate or admin- 
istrator was paid for debt, admissible to show to whom 
maker of latter paid it. Jdzd. 

. Each executor liable only for own acts or enabling or permitting 
co-executor to waste. /d#d. 

. Devastavit of co-executor, contributing to, intentionally or not, 
executor liable. /dzd. 

Sale regularly made to pay debts, divests title of heirs. Cook 
us. Cook et al., 281. 

. Original returns not admissible ; judgment of record makes them 
evidence. Byne, g'd'n, et al.,vs. Anderson, 466. 

. Commissions not allowed where returns not made without 
cause. did. 

. Caveat emptor applies to administrator’s sale; want of title 
no defense. ones, ex’r, vs. Warnock, 484. 


. Re-sale at purchaser’s risk on refusal to comply with bid. Jdzd. 

. Attorney of intestate agreeing to make administrator party be- 
fore end of year, without knowledge of latter, judgment set 
aside on motion. TZurner vs. Fordan, adm'’r, 604. 

. Amendment, suit by one as heir at law changed to suit by him 
as executor. Aiues vs. Rutherford, ex’r, 606. 

. Other heirs make no difference ; executor represents all. dd. 


See Egutty, g; Evidence, 1,20; Attorney and Client, 2; 
Debtor and Creditor, 4; Witness, 11. 


ALABAMA. See Evidence, zo. 
ALIBI. See Criminal Law, 8, 9, 19. 


ALIMONY. 


1. Amount allowed for temporary alimony and fees, in discretion 
of chancellor. Campbell vs. Campbell, 423. 


2. Specify amount and time, better practice isto. dzd. 
See Husband and Wife, ro. 


AMENDMENT. 
1, New cause of action not added. Waite vs Moss, 80. 
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2. Complaint for land not amended so as to cancel title for fraud. 
lbid. 


3. Suit against railroad as last of connecting line amended by 
striking allegation that it was leased to another. Southwest- 
ern Railroad vs. Bryant & Lockett, 512. 


4. Summons in justice court not stating county, amendable. Reeves 
vs. Graffling, treas'r, 512. 

5. Process not attached, not cured at subsequent term. Scardor- 
ough vs. Hall, 576. 

6. Refusal of amendment, to be ground for new trial, it must be 
properly proposed and rejected. Perry vs. Watts, 602. 


7. Heir at law, suit by one as, amended to be suit by him as execu- 
tor. Hines vs. Rutherford, ex'r, 606. 


8. Barred, amendment not if original suit not. Jézd. 
See Pleading, 2. 


APPEAL. 


1. Written authority of agent lost, but appeal ratified by principal, 
not dismissed. Booten vs. Bank of Empire State, 258. 


2. Irregularities curable. Jd¢d. 
3. Security becoming insolvent, time allowed to strengthen bond. 
Tbid. 
4. Consolidated, appeals will be, where similar. Bentley vs.. Gay, 
667. : 
ATLANTA. See Criminal Law, 26. 


ATTACHMENT. 


1. Absconding in issue, declarations on leaving admissible. 2Bra- 
dy vs. Parker, 636. 


See Garnishment, 6. 
ATTACHMENT FOR CONTEMPT. See J/njunction, 12-13. 


ATTORNEY AND CLIENT, 


1. Small fees due, no ground for holding entire collection., .Con- 
- yers, adm'r, vs. Gray, 329. ' 
2. Administrator’s attorney being also bondsman, cannot hold 
funds of estate collected, to secure himself; this no answer 
to rule by administrator de bonds non. Ibid. 
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3. Fees in actions for sort allowed for bad faith or stubborn and 
litigious conduct, or causing unnecessary trouble and expense. 
Fuchter vs. Bochm, Bendheim & Co., 434- 

4. Confession of judgment for “defendants” includes only such as 
were served. McBride vs. Bryan et al., 584. 

5. Invalidate confession attorney cannot, but may explain where 
uncertain. Jd¢d. 

6. Confession not collaterally attacked ; but judgment may be, for 
want of service. did. 

7. Affidavit of attorney to garnishment auxiliary to main suit, “to 
best of knowledge and belief” as to debt; strictness required 
where garnishment takes place of levy. of attachment. Dun- 
lap vs. Hooper, 721. ; 

8. Renunciation by attorney of record to prevent new trial, is it 
not good? Hill us. Printup, 731. 

9. Time allowed to complete renunciation by client. Jézd. 

10. Absence of attorney voluntarily, not prevent verdict in crimi- 
nal case, counsel returning during itsreception. Lasszter vs. 
State, 739. 

See Certiorari, 7; Furisdiction, 5; Witness, 11. 






















AUDITOR. 


1. Exception to.report must be specific. Arthur vs. Commission- 
ers of Gordon County, 220. 

2. New exceptions of fact not added without explanation of delay. 
after several years. did. 

3- Conclusion, who has on exception to report. did. 

4. Interest, rate of is question of law and exception is for court. 

Llbid. 


See Witness, 3. 





















BANKRUPTCY. 
I. Exemption vests no title in family unless set apart under state 
law. Brady,g'd'n,vs. Brady, trustee, et al., 368. 
2. Commission sale is fiduciary debt. Géireath & Son vs. Hols- 
ton Salt and Plaster Co., 702. 


See Homestead, 2. 









BONA FIDES. See Vendor and Purchaser, 1-2. 
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BONDS. See Evidence, 15, 77; Administrators and Executors, 12- 
13; Non-sutt, 2; Tax, 3-4; Trusts,7; Injunction, 10-11. 


BURDEN OF PROOF. See Auditor, 3; Evidence, 31; Vendor and 
Purchaser, I. 


CERTIORARI. 


1. Affidavit by officer of corporation garnished that “I verily be- 
lieve,” etc., construed for corporation. Pzoneer Co-operative 
Company us. Eagle and Phenix Manufacturing Company, 
Fo. 

2 Under Code §§4965, 4990, petition when not dismissed because 
not presented in twenty-four hours. Kelly e¢ al. vs. 
Fackson, 274. 

. Certificate of justice does not mention bond, but it is in record, 
not dismissed. /d¢d. 

. Ordinary’s decision as to obstruction of private way, certiorar? 
from, is under §4050, not §4052 of Code. Fortson vs. Mat- 
tox, 282. 

. Refused, petition not part of record. Zisas vs. Clay, 327. 

. Notice of grant equivalent to notice of sanction. Ware vs. 
Fambro, $15. 


. Application made by attorney not appearing in court below, im- 
material. dd. 


. Exceptions in petition not verified by answer, not quantent, 
Mc Connell vs. State, 633. 
9. Answer not full, exception should be made in court below. Jézd. 
10. Errors must be specified; facts set out and general exception, 
nothing considered except sufficiency of evidence to support 
finding. Fleming vs. State, 767. 


CHARGE OF COURT. 


1. Summing up facts and leaving to jury, not error. Peéers vs. 
State, 29. 

2. Concession not made, error to charge as to. Blackwell vs. 
State, 76. 

3. Error in one’s favor not ground for reversal. Atkins ef al., vs, 
Paul et al., 97. 

4. Reasonable doubts, doctrine of charged, though request not 
strictly legal. Madden et al. vs. State, 151. 
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5. Entire charge, exceptions to, too general. A/ayor, etc., of Sav- 


annah, vs. Cleary, 153; O'Neal et al. ex'rs,vs. Brown et 
al., 707. 


. Founded on evidence, charge should be. Southern Ex. Co. vs. 


Frink, et al. 201; S. W. R. R. vs. Papot et. al, surv'g 
part'nrs. 675. 


. Request should be complete in itself. Head vs. Bridges, 227. 
. Opinion, charge should not express. S. W. R. .R. vs. Single- 


ton, 300. 


. Assume facts not proved, charge should not. Syne, g'd'n, et 


al., vs. Anderson, 466. 


. Negligence is for jury. Charge that if plaintiff did acts, which 


evidence showed he did, it would be carelessness and prevent 
recovery, error. S. W. R. R. vs. Singleton, 706. 


. Requests excluding one issue, refused. dd. 
. Clause of charge alone objectionable, but right with context, no 


new trial. Gull, et. al. vs. Northern et. al., 345. 


. Requests covered bycharge. Kelly vs. McGehee, adm'x, etal, 


364. 
Concession favorable to party stated by court, no ground for 
new trial by him. Crussellevs. Pusgrh, 430. 


. Presumed right if not brought up. Hunt et al., vs. Pond,adm'r, 


578. 


. Request not all legal and pertinent, not given. Hunt et al. vs 


Pond, adm'r, 578; Cox, et al., vs. Prater, 588; Gilreath 
&» Sonus. Holston Salt and Plaster Co., 702. 


. Jury not judges of law and facts in civil case. Vigal, ex’x, et 


al., vs. Castleberry, ora’y, 600, 


. Verbal explanation added to written charge by consent, no new 


trial. Continental, etc., Bank vs. Folsom, 624. 


. Oral request substantially given, sufficient. McConnell vs. State, 


63}. 


. Two counts in indictment, no evidence as to one, charge leaving 


other to jury, right. W<lson vs. State, 658. 


. General charge full and correct, special requests faulty, refusal 


no ground for new trial. Merchants’, etc., Ins. Co. vs. Vin- 
ing & Bro., for use, 661. 


. Obscure and confused charge, new trial granted. Thomas vs. 


State, 767. 


. Venue proved and not denied, hypothesis to contrary properly 


refused. Varnadoe vs. State, 768. 
See Practice in Superior Court, 5-6; New Trial, 14. 





CLAIM. 

1. Equitable rights adjudicated ; but specific performance, requir- 
ing new parties, not. Hughes et al. vs. Clark et al., admin- 
tstrators, 19. . 

. Trust estate levied on under individual judgment, issue not 
enlarged so as to recover against estate. Blanford & Thorn- 
ton vs. McGehee, trustce, 84. 

. Homestead levied on, wife may claim. Brady, guardian, vs. 
Brady, trustee, et al., 368. 

. Ft. fa. void, levy dismissed ; verdict of not subject not proper. 
Solomon vs. Newell, 572. 

. Not subject, verdict supported by want of service on defendant 
in fi. fa. McBride vs. Bryan et al., 584. 

. Water power levied on, claim and judgment, not bar levy on 
bottom of stream. agile. etc., Manufacturing Co.,vs. Van 
Leonard, trustee, 648. 

. Bottom of stream levied on, easement of water by claimant not 
in issue. Jdzd. 

. Equitable pleadings, could all rights be determined under? 
lbid. 

. Homestead, ground for under constitution of 1877 not alleged, 
not cured by parol on trial of claim case. Clark vs. Bell, 
728. 


See Mortgage, 6; Fudgment, 20. 


COLUMBUS, 


1. Commons, granted to city, nature of and to what uses may be 
appropriated. Crawford et al., vs. Mobile, etc., Railroad, 


405. 
2. Military mayor and council, acts ratified by constitution, and 
recognized by subsequent council, yalid. Zdéd. 


See Venue, 2. 


COMITY. See United States Courts, 1. 
COMMERCE. See Principal and Agent, 6. 
COMMON CARRIERS. See Express Companies, 1. 


COMMONS. See Columdus, 1. 


CONFESSIONS. See Criminal Law, 17. 





792 


CONSTABLE. 


1. De facto constable, levy by not void. Gunn vs. Tackett, 725. 
2. Removal of appointing justice before levy, makes no difference. 
Lbid. 
See Savannah, 5: Landlord and Tenant, 3-5 ; Costs, 2-4. 


CONSTITUTIONAL LAW. 


1. Debt incurred by municipal corporations, what is within mean- 
ing of constitution. Mayor, etc., of Rome, vs. McWilliams 
et al., 106. 

. Summary /. /a. against defaulting county treasurer, defendant 
may contest and have trial. Arthur vs. Commiéssioners of 
Gordon County, 220. 

. County commissioners, creation of, where needed, constitutional, 
When created, must be uniform. Conley vs. Poole, 254. 

. Special courts not covered by uniformity clause of constitution. 
Kelly et al. vs. Fackson, 274. 


. Municipal corporations cannot increase debt beyond seven per 
cent on taxable property ; if already beyond !imit, no further 
increase; if not up to limit, may, under special act and vote, 
increase to ten per cent. Walsh vs. City Council of Au- 
gusta, 297. 

. Municipal debts as affected by constitution, discussed. Jd¢d. 

. Constitution enrolled, published and ratified, is law. Verbal 
changes after report of committee on revision presumed au- 
thorized. /d¢d. 

. Municipal corporation liable for damage from grading street. 
since constitution of 1877. City of Atlanta us. Green, 786. 

. Debt may be incurred by county for tools, etc., for chain-gang. 
Pennington et al. vs. Gammon et al., 456. 

. Uniformity of justice courts required by constitution and act 
of 1879 modifies local law. ohnson vs. Hettman, 482. 

See Criminal Law 26; Fustice of the Peace, 4. 


CONTEMPT. See /njunction, 12-13. 


CONTINUANCE, 


1. Evidence used at former trial rejected, no showing as to supply- 
ing place, nocontinuance. Zurner, administrator, et al., vs, 
Tubersing, 161. 


2. Discretion in alimony case. Campédell vs. Campbell, 423. 
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3. Excitability of prisoner, though from state of health, not de- 
mand continuance. Harvey vs. State, 639. 

4. Belief that certain papers were in possession of defendants, 
which they had failed to produce in answering, on hearing of 
injunction after fifteen days, no ground for continuance. 
Dunson et al., vs. Pitts et al., commissioner, 767. 

5. Witness absent in criminal case, oath of defendant taken as to 
what witness will swear. Varnadoe vs. State, 768. 

6. Cumulative testimony on collateral point, absence of, not re- 
quire continuance. Jdzd. 


CONTRACTS. 


I. Written contract, prior conversations merged in. Zachry vs. 
Stewart et al., 278. 

2. Parol in favor of volunteer, when enforced. <Xzlpatrick et ai., 
vs. Strozter et al., 247. 

. Fish guano contracted for and delivered, not prevent plea of 
worthlessness. Lathrop &» Co. vs. Hickson, 445. 

. Note sued on given for debt of another, failure of consideration 
pleaded and proved, because debt of the other was a note 
which was to be delivered up, but was not. Powell & Co., 
vs. Subers & Massey, 448. 

. Wheat deliverable only upon endorsement on elevator receipt, 
contract may be changed by agreement and delivery made 
without endorsement. Holman &» Woods vs. Georgia Raiil- 
road, 595, 

6. Construction of written contract for court. Jdzd. 

. Possession of farm to be given “on or before” certain day, de- 
mand and refusal before that day no ground for damage suit. 
Perry vs. Watts, 602. 

. Mental depression not amounting to incapacity, no ground for 
annulling contract. Adercrombie, admr., vs. Salisbury 
Cx’ X., 734. 

See Evidence, 36; Landlord and Tenant,9; Stock and 
Stockholders, 3,5; Possessory Warrant, 3 ; Partnership,1 ; 
Tort, I-2. 


CONVICTS. 


1. Mandamus or prohibition at instance of any party interested 
against principal keeper to test furnishing convicts to Mari- 
etta & North Ga. R.R.Co. Pendtentiary Co. No. 2 et al. 
vs. Nelms et al., 565. 
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2. Jurisdiction in Fulton county. /dzd. 
3. Directions in this case. J¢d. 








CORPORATIONS. 


1. Stockholder sued, set-off of money obtained by fraud on sub- 
scription, unless subsequent unpaid debts greater than sub- 
scription. Hamilton et. al., vs. Grangers’, etc. Ins. Co., 145. 


See Stocks and Stockholders. 











COSTS. 


1. Of officers bringing fund into court, reserved before paying into 
treasury. Freeman et al., vs. Hardeman et al, 559. 






2. Justices and constables not share with solicitor in fund arising 
under special presentment. /dzd. 
3. Former clerk (though present incumbent by re-election) not an 
. officer bringing fund into court. /dzd. 
4. Former solicitor general has precedence of junior claims of for- 
mer clerk, and of constables and justices. /dzd. 
5. Itemize costs on docket,failure of justice to, not a void judgment. 
Gunn vs. Tackett, 725. 











COUNTY COMMISSIONERS. See County Matters. 






COUNTY COURT. See Criminal Law, 20. 










COUNTY MATTERS. 


1. County treasurer defaulting, execution how issued and de- 
fended against. Arthur vs. Commissioners of Gordon County, 
220. 

2. Milltia district created, justice in old district has no interest in 
legality of election therein, but only in creation of district. 
Conley vs. Poole, 254. 

3. Militia districts how laid out. Jdzd. 

4. County commissioners may be created where required ; where 
created they should be uniform. é#d. 

5. “ Roads and revenues ” describe, but do not limit power of 
commissioners. did. 

6. Chain-gang, counties have power to organize to work roads, etc. 
Pennington et al.,vs. Gammon et al., 456. 

7. Convicts, ordinary or county commissioners have Power to 

keep safe and employed. dzd. 
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8. Debt incurred or expenditure made for tools, etc., within con- 
stitutional limit. Jdzd. 


9. Board of education limited jurisdiction ; application for order to 
pay teacher not tried till audited by commissioner. Cheney 
et al., for use, vs. Newton, comm'r, et al., 477. 


10. Mandamus lies to compel commissioner to audit claims. /d#d. 


COURTS. 


1. Under §§ 4964, 1965, 4990 of Code are special courts, and not 
within uniformity clause of constitution. edly et ai., vs. 
Fackson, 274. 

2. Appointment of guardian ad /item, power incident to courts. 
White et al., vs. Rowland, 546. 

3. Waiver of indictment, when too late to withdraw. McConnell 
us. State, 633. 


See Ordinary, 4. 


CRIMINAL LAW. 
1. Verdict supported by evidence. Peters vs. State, 29; Phillips 


us. State ; Williams vs. State, 770. 


2. Compelled to show leg as evidence against himself, defendant 
not. Blackwell vs. State, 76. 


3. Concession as to weapon used, none made, error to charge. 
lbid. 


4. Plea of not guilty admits nothing. dd. 


5. Reasonable doubts, doctrine charged if attention of court is cal- 
led. Madden, et al vs, State, 151. 


6. Bastardy, gist of is refusal to give bond. Wéliéams vs. State, 
187. . 

7. Bastardy is protective measure to county; venue.is in county 
to which child is likely to be chargeabie. did. 


8. Albi excludes possibility of presence at scene of crime. Ware 
us. State, 749. 


9. Alibi not established as such, evidence still considered as to 
reasonable doubts. did. 


10. Intent to rape, circumstances from which inferred. did. 


11. Oath, solicitor general may administer to witnesses. 7hom- 
as us. State, 460. 


12. Resgeste, declarations of deceased on starting to place where 
murdered. Jdzd. 


v 67—51 
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13. 
14. 
15. 


16. 


Blood, that stains looked like, admissible. dd. 

Stick of prisoner with stains like blood, admissible. d¢d. 

Corpus delicti, body with throat cut and no sign of accident or 
suicide, sufficient proof. /dzd. 

Present, prisoner has right to be throughout trial; counsel 
present, and silent during re-charge, not sufficient. Bonner 
vs. State, 510. (See Nos. 22 and 23, z#fra.) 

Accomplice, confessions sufficient to corroborate. Partee vs. 
State, 570. 

Further corroboration by proof of corpus delicti. Ibid.. 

Alibé not shown in this case. /dzd. 

Indictment in county court waived, jury drawn and motion to 
continue refused, too late to withdraw waiver. J/cConnell 
us. State, 633. 

Possession of house hurned charged in owner and proved in 
tenant, no variance. Harvey vs. State 639. 

Present throughout trial, prisoner has right to be; verdict dur- 
ing compulsory absence illegal. Barton vs. State, 653. 

Voluntary absence no ground for new trial; especially where 
counsel are present and do not object. Jdzd. 

Hazarding money, scheme for, what facts sufficient to show. 
Wilson vs. State, 658. 

Indictment naming defendant, but leaving blank where he 
should be re-named, special demurrer is remedy. Price vs. 
State, 72}. 

Judgment of judge of city court, defendant electing to be so 
tried, sufficient to found sentence on. did. 

Vagrancy, what sufficient to show. /dzd. 

Burglary in day or night, not necessary to charge since Act of 
1878. Lassiter vs. State, 730. 

Indictment in accordance with Code sufficient. /dzd. 

Absent voluntarily, counsel being, but returning as verdict is 
being rendered, no ground for new trial. dzd. 

Indictment for larceny substantially correct, not bad because 
terms “wrongful and fraudulent” not used. Yates vs. State. 
770. 

Especially not good in arrest of judgment. Jé7d. 


See Continuance, 7; Charge of Court,1,20; Verdict, 4; 
Husband and Wife, 6. 





-CRUELTY. See Divorce, 4. 


DAMAGES. 


1. Municipal council, members of, not liable for tearing down 
house regularly declared a nuisance. Pruden et al., vs. Love, 
190. 

. Trespass shown but no damages proved, nominal damages. 
Pausch vs. Guerrard et al., 319. 

. Dispossession of tenant under warrant before time allowed by 
law, damages for. ddd. 

. Grading streets since constitution of 1877, actual damage re- 
covered. City of Atlan{a vs. Green, 386. 

. Lessor not liable for damage by lessee unless duty remains on 
lessor. Crusselle vs. Pugh, 430. 

. Creditor levying in violation of agreement not to enforce claim, 
actual damages recovered, without alleging malice or want of 
probable cause. Fuchter vs. Bochm, Bendheim & Co., 534: 

. Malicious abuse of legal process or use without probable cause, 
punitive damages given. /did. 

. Entry lawful, but power exceeded, damages for trespass. 
Tbid. 

. Profits of business not recovered as such, but considered in fix- 
ing damages. /dzd. 

. Attorney’s fees given for bad faith or stubborn litigiousness. 
Tbid. 

. Child suing for homicide of parent, can damages be reduced by 
amount child could earn during minority ? Atlanta & W. 
P’t. R. R. vs. Venable, next friend. 697. ; 

. Probable support, whether greater or less with advancing years, 
considered. Jdid. 

. Damages begin from death of parent, not from injury. (Jackson, 
C. J., dissenting.) zd. 


See Municipal Corporations, 6-7; Trover,g,; Contracts, 
7, Streets, 1-3; Landlord and Tenant,9,; Slander, 1; 
Master and Servant, t-5 ; Sheriff, 1; Evidence, 4-5. 


DEBTOR AND CREDITOR. 


1. Insolvent trader, relief against under Act of 1881. _ Barnwell 
et al. us. Wofford et al., 50. 


2. Notice to purchaser of existing judgment, plaintiff estopped from 
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setting up, by agreed division of debtor’s land. Parker vs. 
Beall, 274. 


3. Creditor levying in spite of contract for delay, liable in damages. 
Fuchter vs. Boehm, Bendheim & Co., 534. 


4. Debt of testator for advances superior to debt of widow to run 
farm pending application for administration (not granted). 
Boyd vs. Flournoy, McGehee & Co., et al., §75. 

5. Appropriation of payments not made by debtor may be made 
by creditor. Perry vs. Bozeman, 643. 


See Deed, 6-8 ; Garnishment,4; Pleading, 37; Landlord 
and Tenant, 8. 


DECREE. 


1. Decree right in this case. Taylor et al. vs. Central R. R., 122. 


2. Wrong decree on right verdict not require new trial. Directly 
corrected, Jdid. Greer, adm’r, et al.vs. Willis et al., 43. 


DEED. 


1. Unrecorded, possession gives notice of. Atkins et al. vs. Paul 
et al., 97. 
. Bill to cancel is not suit respecting title. McArthur & Griffin 
vs. Matthewson & Butler, 135. 


. Mistake in voluntary deed, equity will not correct to injury of 
bona fide purchaser for value and without notice. Ké/patrick 
et al. vs. Strozter et al., 247. 


. Record of deed not including land on its face, is no notice in 
reference thereto. dzd. 

. Constructive possession, none under deed which does not in- 
clude land, by mistake or otherwise. /d¢d. 

. Debt, deed to secure, passes title. Dykes, trustee, vs. McVay: 
adm’ x, 502. 

. Title held to secure debt, judgment recovered and deed filed 
(Code, §1969), is mere escrow except for levy and sale; does 
not pass title to defendant. dd. 

. Debtor obtaining deed from clerk without creditor’s knowledge, 
not alter case ; parol evidence admissible to show fact. /dzd. 


. Delivery, what sufficient to constitute. O'Neal et al., ex'rs, vs. 
Brown et al., 707. 


. Delivery which would change entire testamentary scheme should 
be clearly proved. did. 
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11. Mistake not corrected so as to oust innocent purchaser for value 
and without notice. Spinks, trustee, vs. Glenn et al., 744. 


See Evidence, 8,21 ; Ejectment, 2 ; Wills, 9. 


DISTRESS WARRANT. | 
1. Counter-affidavit to warrant for rent due stating that sum 
claimed was not due, not demurrable. Anders vs. Blount, gz. 
2. Rent not due, ground for proceeding should appear. did. 
3. Counter-affidavit dismissed, no further judgment rendered. 
Tbid. 


See Landlord and Tenant, 7. 


DIVIDENDS. See Stock and Stockholders, 1-5. 


DIVORCE. 


. Statute of limitations does not apply to; lapse of time may be 
considered by jury. Mosely vs. Mosely, 92. 
2. Desertion as ground of divorce, especially not barred. /dzd. 
3. Drunkenness, as a ground, must be habitual. Myrick vs. My- 
rick, 771. 
4. Cruelty, as a ground of, under English law and law of Georgia, 
fully discussed. /dzd. 


DOWER. 
1. Election between dower and legacies, suit for latter is. ohn- 
ston et al., vs. Duncan, 61. 


2. Election in ignorance, widow not forced to make absolutely. 
Lbid. 


3. Acceptance of provision in lieu of, necessary to defeat. Fores- 
ter, administrator, vs. Watford, 508. 


4. Provision in its nature appearing to be in lieu of dower. Speer 
us. Speer et al., executors, 748. 


EASEMENT. 


1. Levy, claim and judgment as to dominant estate does not affect 
servient. Eagle, etc., Manufacturing Co.vs.Van Leonard, 
trustee, 648. 


2. Equitable plea, can all rights be determined under? dd. 
EDUCATION. See County Matters, 9-10. 
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EJECTMENT. 

1. Heirs at law may recover against squatter since death of dece- 
dent. Boynton vs. Brown, 396. 

2. Security deed, ejectment on, though notes sued to judgment and 
illegality pending. Dykes trustee, vs. McVay, administra- 
trix, 502. 

3. Purchase money debt in judgment, not bar ejectment for land ; 
vendor not bound to file deed and levy. Hines vs. Ruther- 
ford, executor, 606. 

See Mesne Profits. 


EQUITY. 
1. Specific performance, requiring new parties, not granted in claim 
case; equity proper forum. Hughes et al., vs. Clark et al., 
administrators, 19. 


. Demurrer overruled, point not again made; but not prevent 
dismissal in nature of non-suit, W#/son vs. Hall et al., ex- 


ecutors, 53. 
. Administrator's accounts, equity has concurrent jurisdiction 


over. Yohnston et al., vs. Duncan, 61. 

. Widow, combination by former executor and present adminis- 
trator of husband to prevent receiving legacies in lieu of 
dower or acquiring information, bill for account proper. /é7d. 

. Judgment obtained by fraud, set aside. McArthur & Griffin 
us. Matthewson &* Butler, 135. 

. Various suits against railway, laid in street by consent of town, 
brought by people along its line, bill to settle all rights and 
prevent multiplicity of suits, maintainable. Guess et al., 
us. Stone Mountain Granite etc. Co., 215. 

. Mistake in voluntary deed not corrected to injury of Joma fide 
purchaser for value and without notice. Kzlpatrick et al.,vs. 
Strozter et al., 247. 

. Specific performance of parol contract in favor of volunteer, to 
authorize, must be meritorious consideration and valuable 
improvements on faith of agreement. é7d. 

. Bill by mortgagees to recover value of mortgaged goods con- 
verted by certain parties, and also to make mortgagors ac- 
count for balance of debt, is multifarious. Mackall, Fr., 
assignee, vs. West et al., 278. 

. Trespass no ground for equitable relief. without insolvency or 
other special ground. /dzd. 





iNDEX. | 801 


“ 11, Discovery unnecessary, prayer for will not give equity jurisdic- 
tion. did. 
12. Service by leaving process at abode, though defendant absent 
and without notice, judgment not set aside in equity. Lucas 
vs. Wilson, 356. , 


13. Counter 7. fa. against insolvent plaintiff set off in equity. 
lbid. 
14. Taking cotton of estate which decedent had agreed to pay 
to creditor, no ground of equity. Paramore vs. Fitzgerald, 
760. 
15. Brief of evidence on former trial admissible to impeach wit- 
ness. Cox et al., vs. Prater, 588. 
16. Dividends on stock paid by mistake recoverable. S. W. R.R. 
vs. Papot et al., surviving partners, 675. 
17. Mistake in deed not corrected against innocent purchaser for 
value without notice. 
See Administrators and Executors, 1; Tétle,1; Sheriff, 5-7; 
Vendor and Purchaser, 2. 


ESTATES. See 7rust, 1-3; Statute of Limitations, 5; Wills 4-5; 
Stock and Stockholders, 1-2; Easement, 1-2. 


ESTOPPEL. 


. 1. Agreed division of debtor’s land among creditors estops judg- 
ment creditors from setting up notice of judgment to pur- 
chaser. Parker vs.Beall, 335. 

2. Mortgagee and vendee cannot dery title of person under whom 
he claims. Campdell vs. Trunnell, 518. 
See Husband and Wife, 2; Landlordand Tenant, 2; Con- 
tracts, 3. 


EVIDENCE. 


1. Dead witness, former testimony, with substantially same issues 
and parties, admissible ; not with different parties. Hughes 
et al. vs. Clark et al., adm'rs, 19. 

2. Malicious prosecution, in suit for, record of arrest, trial and dis- 
charge admissible, but not reasons of magistrate. Anderson 
us. Keller, 58. 

3. Interrogatories properly rejected in this case. dd. 

4. Interrogatories rejected if plaintiff present at execution. did. 
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. Compelled to show leg as evidence, defendant in criminal case 
not. Blackwell vs. State, 76. 

. Hearsay, evidence appearing to be on cross-examination, exclu- 
ded. Turner, adm'r, et al. vs. Tubersing, 161. 

. Admissions of lessor in ejectment not admissible to prove con- 
sent to suit in his own favor. /dzd. 

. Forgeries, finding that deeds were, irrelevant in subsequent ac- 
tion where deeds not relied on. /dzd. 

. Newly discovered, no diligence, new trial not granted. did. 

. Secondary evidence of Alabama administrator’s bond admissi- 
ble, party being enjoined from getting original or copy. 
Fackson et al.vs. Fohnson et al., 167. . 

. Transcript containing bond before injunction granted, admissi- 
ble. did. 

. Non est factum pleaded, transcript still admissible. /dzd. 
(Crawford, J., dissenting.) 

. Administrator’s bond, amount of in controversy, knowledge of 
value of estate by security admissible. /dzd. 


Auditor not testify so as to alter report; may explain. /dzd. 


. Bond, word “thousand ” omitted and added by payee, intention 
provable. Jdzd. 


. Municipal council sued for demolishing house, are statements of 
marshal to counsel illustrative of dona fides? Pruden et al. 
us. Love, 190. 

. Statements inadmissible to show facts stated. /dzd. 

. Judgment not attacked by parol. Archer, adm'r, et al. vs. 
Guill, 195. 

. County treasurer turning over books for examination, sayings 
not admissible in his own favor. Arthur vs. Commr’s of Gor- 
don County, 220. 


. Discharge of executor appearing on record to be nullity, inad- 
missible. (Speer, J., dissenting.) Head vs. Bridges et al., 
227. 
21. Deed, question being whether voluntary, services rendered 
are irrelevant unless connected with making of deed. 
Kilpatrick et al., vs. Strozier et al., 247. 


22. Judicial cognizance of “Sherman’s march to the sea,” courts 
will take. Weliiams vs. State, 260. 

23. Declaration of ward inadmissible in own favor to show fraud in 
guardian buying from him on becoming of age. Kelly vs. 
McGehee, adm'x, et al., 764. 
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. 24. Transfer of mortgage with one witness not rejected. Gunn vs. 


25. 


- 26. 


Fones, president, 798. 
Discrepancy between mortgage and debt explained by parol. 
Lbid. 
Parol allowed to show that debt of another for which note was 


given was a note to be delivered, but it wasnotdone. Pow- 
ell & Co. vs. Subers & Massey, 448. 


. Res geste, declarations of deceased on starting to spot where 


murdered. Thomas vs. State, 460. 


. Blood, that stains looked like, admissible. dzd. 


. Stick of prisoner, with stains like blood, admissible. Jdzd. 
. Administrator’s original returns not evidence for him; a judg- 


ment of record makes returns admissible. Byne, guard’n, 
et al., vs. Anderson, 466. 


. Preponderance only necessary under plea that guano had not . 


been inspected. Reeves vs. Graffling, treas’r, 512° 


. Value of land for rent proved by opinion of witnesses. Hunt 


et al. vs. Pond, adm'r, 578. 


. Loss of rent by cutting off strip admissible to show rental value 


of slip. did. 


. Intrinsic value of small strip only valuable for store lot, imma- 


terial. dzd. 


. Fences erected by trespasser as obstruction, value of not prov- 


able on ejectment. /dzd. 


. Parol inadmissible to modify or explain unambiguous and clear 


contract in writing. Holman & Woods vs. Ga. R. R., 595. 


. Bond to Hull & Long shown by parol to mean Hall & Long. 


Thompson vs. Hall & Long, 627. 


. Equitable pleadings necessary? did. 
. Positive and negative, distinction between. McConnell vs. States 


63}. 


. Res geste, what constitutes. Brady vs. Parker, 636. 


. Declarations on leaving admissible on issue of absconding. 


Lbid. 


. Legal advertisement, newspaper is bestevidence. S. W. R. R., 


vs. Papot, et al., sung pt'rs, 675. 


. Records are best evidence of levy and sale and cause of action; 


parol inadmissible, though sale in foreign state. Jdzd. 
Weight of evidence, jury judge of. Jdzd. 


. Parent suing for injury dies, and child sues for homicide, inter- 
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rogatories of parent in first suit admissible in second. A/#- 
lanta & West Pt. R. R.vs. Venable, next friend, 697. 
46. Mental capacity not shown by condition of country and effect 
onanother. Adercrombie, adm’x.,vs, Salisbury, ex’x., 734. 
47. Judicial cognizance that Columbus, Ga., is in Muscogee county. 
Clayton vs. May, 769. 
See Fudgment, 20; Savannah, 4; Statute’ of Limita- 
tions, 7; Deed, 8. 


EXECUTIONS. 


1. Lost fi. fa. established by city court of Savannah. Torrent vs. 
Sutler, 72. ; 

2. Service of motion to establish lost 7. fa., on specific requirement 
Lbid. 

3. Service one day before, no time asked, not dismissed. zd. 

4. Sufnmary 7. fa. against defaulting county treasurer. Arthur 
vs. Comm'rs of Gordon County, 220. 

5. Counter /..fa. of defendant set off against that of insolvent plain- 
tiff. Lucas vs. Wilson, 356. 


6. Sheriff, 7. fa. against, howdirected. Gzllis vs. Smith, ex’r, 446. 
7. Substantial compliance sufficient. Jdzd. 
See Fudgment, 10-14; Tax 2; Mortgage, 2; Sheriffs, 
5-7 ; Claims, 4. 


EXPRESS COMPANIES. 


1. Messenger is not a common carrier as to company, but an agent. 
So. Ex. Co. vs. Frink et al., 201. 


FIRE DEPARTMENT. See Municipal Corporations, 21. 


FRAUD. 

1. Bar of statute, to prevent, fraud must be done by defendant. 
White vs. Moss, 89. 

2. Questions of fact for jury. Crusselle vs. Pugh, 430. 

3- Railroad stock bought for special object, misrepresentations re- 
sulting in failure of object, relief granted. S. W. R. R. vs. 
Papot et al, s'ung p'i'nrs, 675. 

See Corporation, 1. 


GARNISHMENT. 
1. Wages of day iaborer, to subject, must be brought within some 
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exception to general law. Pzoneer Co-operative Co., us. Ea- 
gle & Phenix Mfg. Co., 79. 

2. Act of 1880 affected time covered by summons, not subject mat- 
ter. bid. 


3. Insurance company refusing to pay pending garnishment, 
waives proof of loss for that time. Merchants’, etc., Ins. Co. 
vs. Vining & Bro., for use, 661. 


4. Useeclaiming amount stopped by garnishment against debtor, 
on proper answer rights adjudicated. Jdzd. 


5. Wages, pendency of general garnishment no bar to proceeding 
to subject. Dunlap vs. Hooper, 721. 


6. Attachment levied by serving garnishment, strictness required. 
Tbid. 


7. Auxiliary, garnishment being to main suit, affidavit to best of 
attorney’s knowledge and belief, as to debt, sufficient. Jdzd. ~ 


8. Affidavit, what sufficiently certain as to amount due. dz. 
See Certiorari 1; Possessory Warrant, 3. 


GOOD FAITH. See Vendor and Purchaser, 1-2. 


GUANO. See Contracts, 7; Evidence, 31; Promissory Notes, t. 


GUARDIAN AND WARD. 


1. Minor defendant in equity served, guardian ad /item appointed. 
Kilpatrick et al., vs. Strozter et al., 247. 

2. Desvastavit of former guardian prior to June 1, 1865, rule by 
new guardian appointed in 1869, barred after nine months and 
fifteen days. Byne, guardian, et al., vs. Anderson, 406. 

3. Confederate money received for assets, onus on guardian to 
show prudence. Jdzd. 

4. Confederate money of ward not kept separate, guardian liable 
for value. did. 

5. Guardian ad /étem, power to appoint incident to courts ; accept- 
ance and proper discretion presumed. White et al., vs. Row- 
land, 546. 

6. Void appointment, suit not void. Want of guardian curable, 
and cured by verdict. Jdzd. 

See Evidence, 23. 


HEIRS. See Ejectment; Administrators and Executors, 24-25. 
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HOMESTEAD. 
1. Insurable interest in, head of family has. German-American 
Insurance Co. vs. Davidson, r1. 
. Application before bankruptcy and setting apart before deed of 
assignment, homestead seems not to pass. /ézd. 
. Waiver by husband binding on family, though application pen- 
ding. Fackson vs. Parrott, 2I0. 
. Wife joining in waiver and party to foreclosure of mortgage ; 
is she not bound separately ? /dzd. 
. Wife may claim when levied on. Brady, guardian, vs. Bra- 
«dy, trustee, et al., 368. ; 
. Agreed division of intestate’s estate by arbitrators, debt of one 
beneficiary to estate not purchase money of part received by 
him. did. 
. Time set for hearing application past and nothing done, ordin- 
ary could not approve without further notice. /dzd. 
. Purchase money debt will subject ; purchase money of partic- 
ular part, subjects that part. Cook vs. Cook et al., 781. 
. Materials for building before homestead set apart, not subject 
for. Walder & Son vs. Frederick, 669. 
. Pleadings to subject homestead must show ground; like trust 
estates. bid. 
. Residence, county stated and applicant “of said county, 
ficient. Jdzd. 
. Beneficiaries, names and ages not necessary to show, in 1873. 
Lbid. 
13. Ownership of property, better to state; necessary if application 
by married women; a/zter of husband. Jézd. 
14. Grounds for application must be stated under constitution of 
1877. Clark ws. Bell, 728. 
15. Cured, failure to allege grounds cannot be, by parol on trial of 
claim case. /did. 
' See Bankruptcy, 2. 


” 


suf- 


HOMICIDE. See Master and Servant, 3. 


HUSBAND AND WIFE. 
1. Wife entitled to property prior to act of 1866, reduced to pos- 
session by husband before or after that act as his own, marital 
rights attached. Archer, adm'r, et al., vs. Guill, 195. 
2. Aliter, if reduced to possession after 1866 as hers; husband 
and privies estopped. /dzd. 





INDEX. 807 


. Residuary legacy undetermined until 1867, did marital right at- 
tath? Jbid. 

. Homestead, waiver of by husband, binds family, though applica- 
tion pending at time. Fackson vs. Parrott, 210. 

. Wife joining in waiver and party to foreclosure of mortgage, 
does it not bind her separately ? /ézd. 

. Witness, before rejected in bigamy case as being wife, fact 
must appear. W2liiams vs. State, 260. 

. Colored persons living together on March 9, 1866, as man and 
wife, became so without ceremony. Jézd. 

. Property passing to wife under will and codicil prior to married 
woman’s act, vested in husband. fomes et al., vs. Fohnson, 
269. 

. Homestead levied on, wife may claim. Brady, trustee, vs. 
Brady, g'd'n, et al., 368. 

. Non-resident husband deserting wife, found and served in Chat- 
ham county, chancellor has jurisdiction as to alimony. Camp- 
bell vs. Campbell, 423. 

. Debt of husband, sale of wife’s goods to pay, void. /dzd. 
Campbell vs. Trunnell, 518. 

. Wife’s debt and husband’s debt, sale partly to pay each but not 
severable, void. /ézd. 


See Homestead, 13; Master and Servant, 3. 


INDORSEMENT. 


1. Notice to indorser must show demand, refusal and yee. Con- 
tinental, etc., Bank vs. Folsom, 624. 


INFANT. See Guardian and Ward. 
INFERIOR COURT. See Practice in Superior Court, 14. 


INJUNCTION. 


1. Discretion as to facts not controlled, unless abused; a/zter as 
toerrors of law. Poole et al., vs. Sims, 376. 

2. Discretion not abused in this case. /ézd; Guess et al., vs. 
Stone Mountain Granite, etc., Company,215,; Perry vs. May- 
or, etc., of Cochran, 770. 

3. Insolvent traders, proceeding against under act of 1881, not in- 
tended to interfere with liens or delay rights. Barnwell et 
al., us. Wofford et al., 50. 
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4. Discretion under act of 1881. did. 

5. Lien debts sufficient to exhaust assets, injunction at instance of 
other creditors useless. did. 

6. Perpetual injunction to settle title, proper after payment in this 
case. Taylor et al.,vs. Central Railroad, 122. 

7. Bill to enjoin suits and settle rights filed ten days before trial 
term, injunction granted, but complainant required to try at 
first term. Guess et al., us. Stone Mountain Granite, etc., 
Company, 215. 

8. Non-resident judge presiding at hearing at chambers, ground 
therefor should appear. Sharman vs. Town Council of 
Thomaston, 246. é 

g. Continuing restraining order on hearing, in effect grants injunc- 
tion, and can be brought up by “fast” bill of exceptions. 
Fones, ex'r, vs. Warnock, 484. 

10. Terms may be imposed, and injunction made dissolvable by 

giving bond. Thompson vs. Hall & Long, 627. 

11. Bond provided, chancellor not having power to require, still 

good as voluntary bond. Jdzd. 


12. Attachment for violating injunction, “fast” writ of error from. 
Hayden vs. Phinizy, 758. 

13. Discretion as to attachment. Jdzd. 

14. Answer swears off equity and not rebutted, injunction refused. 
Flash, Preston & Co. vs: Long & Farley et al., 767. 


See 7rade Mark, 2. 
INSANITY. See Contracts, 8. 
INSOLVENCY. See /njunction, 3-4. 


INSURANCE. 

1. Declaration on policy in short form, better practice is to al- 
lege loss and compliance with conditions precedent, or 
waiver. German-American Insurance Co., vs. Davidson, 
i. 

2. Amendment may add such allegations; special, not general 
demurrer, proper mode of reaching defect. Jdzd. 

3. Insurable interest, head of family has in homestead. 67d. 

4. Demand and refusal to pay, waives proofs of loss. /d#d. 

5. Refusal to pay pending garnishments waives proof of loss du- 
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ring pendency. Merchants, etc., Insurance Co., vs. Vining 
& Bro., 661. 


6. Proof of loss to general adjuster of foreign company who is en- 
gaged in adjusting this loss, sufficient. Jézd. 


INTEREST AND USURY. 
1. Rate of is question of law, and for court on exception to audit- 
or’s report. Arthur vs. Commr's. of Gordon County, 220. 


2. Verdict in trover not specifying when interest to begin, allowed 
from filing writ. Macon & Western R. R., vs. Meador & 
Bros, 672. 

3. Usurious debt paid by conveying land, title not void; alter 
of conveyance to secure debt. Hicks vs. Marshall, 713. 


See New Trial, 14. 
INTERROGATORIES. 


1. Must indicate nature of testimony, but not its use. Head vs. 
Bridges et al., 227. 


See Evidence, 3, 4, 45: 


JUDGE. 


1 Pro hac vice, need not be sworn. Reeves vs. Graffling, treas’r., 
512. 


JUDGMENT. 


1. Entry of on open account prior to constitution of 1877, what 
sufficient. TZorrent vs. Sulter, 32. 

2. By court, only on unconditional contract in writing. Anders 
vs. Blount, 41. 

3. Not collaterally attacked. Archer, adm’r, et al., vs. Guill, 195. 

4. Discharge of executor appearing on record to be nullity, not 
admissible in evidence. (Speer, J., dissenting.) Head vs. 
Bridges et al., 228. 

5. Demurrer for want of equity overruled is res adjudicata. Kirk- 
patrick et al., vs. Strozter, 247. 

6. Notice to purchaser of debtor’s land under agreed division by 
creditors, plaintiff estopped from asserting. Parker vs. 
Beall, 334. 

7. Service by leaving process at place of abode, judgment not set 
aside, though defendant absent and without actual notice. 
Lucas vs. Wilson, 756. 
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-8. Prescription runs against judgment. ‘ohnson, trustee, vs. 
Neal, 528. ‘ 

g. Attacked collaterally as void for want of service. McBride vs. 
Bryan et al., 584. 

10. Purchaser with notice not protected by four years’ possession, 
Cox etal. vs. Prater, 588. 

11. Possession under four years’ statute must be open, notorious, 
bona fide and exclusive. dd. 

12. Levy made in four years, but sale not, but delay accounted for, 
levy not defeated. dzd. 

13. Holding for another by one not protected by statute, should be 
openly done. dd. , 

14. Notice of adverse holding, or circumstance to put plaintiff on 
inquiry, should appear. /dzd. 

15. Attorney of intestate agreeing to make administrator a party 
before end of year, without knowledge of latter, judgment set 
aside on proper motion. Turner vs. Fordan, adm’r, 604. 

16. Water-power levied on and claimed, judgment no bar to levy 
on bottom of stream. Lagle &» Phenix M’f'g Co, vs. Van 
Leonard, trustee, 648. 

17. Lots found subject ordered sold, means estate of defendant 
therein. J/dzd. 

18. Justice need not sign judgment. Gunn vs. Tackett, 725. 

19. Judgment for $366.66 cannot be based on declaration for $183. 
33, though confessed. Lester, adm'’r,vs. Cloud, trustee, 770. 

20. Claim case, such 7. fa. rejected in. /dzd. 
See Service, 4; Administrators and Executors,1,6; Fus- 

tice of the Peace, 2,3,6; Wills, 3; Practice in Su- 
premeCourt, 2; Equity, 3. 


‘JUDICIAL COGNIZANCE. See Evidence, 22, 47. 


‘JURISDICTION. 
1. Bill to set aside deeds and grant of administration for fraud, 
brought in county of administrator’s residence. McArthur 
& Griffinvs. Matthewson & Butler, 134. 
2. Cancel deed, bill to, not a suit respecting title. /dzd. 
3. Non-resident chancellor hearing application for injunction at 
chambers, ground therefor should appear. Sharman vs. 


Town Council of Thomaston, 246. 
4. Non-resident husband deserting wife in Chatham county, found 
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and served there, court has jurisdiction. Campbell vs. Camp- 
bell, 423. 

. Appearance of council for purpose of pleading to jurisdiction 
and entry of names and “answer” on docket, is not pleading 
to merits so as to waive jurisdiction. Cox vs. Potts Sz2z. 

. Pleading to merits with concurrent exception to jurisdiction, 
does not admit same. /dzd. 

. Substantial exception in this case. did. 

. Right to except after judgment not lost under facts of case. 
Lbid. 

. Convicts, testing delivery of to Marietta & N. Ga. R. R., Fulton 
Superior Court has jurisdiction. Penztentiary Co. No. 2 et 
al. vs. Nelms et al., 565. 


. Possessory warrant in any county where property found. For- 
dan us. Owens, 616. 


See Venue; Ordinary, 1,3; Equity 3. Homestead, 7; 
Fustice of the Peace, 2, 3. 
JURY AND JURORS. 


1.. Credibility of witness, in deciding on, jury may consider what. 
Head vs. Bridges et al., 227. 


2. Commissioners are judges of qualifications; no challenge to ar- 
ray because witnesses think others qualified. Tomas vs, 
State, 460. 

3. Judges of law and facts in civil case, jury are not. Vigal, ex’z, 
et al., vs. Castleberry, Ord’y, 600. 

4. Weight of evidence is for jury. S. W. R. R. us. Papot et al., 
s'u'ng, p’t' rs, 675. 


5. Blackboard figured on by counsel accidentally carried in jury 
room, but not looked at, not require new trial. Wezlkins vs. 
Maddrey, 766. 


JUSTICE OF THE PEACE. 

1. Notice of establishing new district, not necessary to justice of 
old district. Poole vs. Sims, 36. 

2. Judgment not at court-ground void. ‘ohknson vs. Hettman, 
$82. 

3. Uniformity required by constitution of 1877 and act of 1879, 
modifies locallaw. Jdzd. 

4. Regular terms since constitution of 1877: appearance and 
pleading waive irreguiarities, including date of summons. 
Stansell S* Wofford, vs. Hayes & Co., 487. 
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5. Summons omitting to state county, amendable. Reeves vs. 
Graffling, treas’r, 512. 

6. Set-off of $100 pleaded, verdict finding more, justice cannot 
write off excess; can only credit defendant’s claim with 
plaintiff's. Ware vs. Fambro, 515. 

7. Written notice of one month to justice required before suit. 
Collins vs. Grannis, et al., 716. 

8. Signature to judgment on docket not required ; initials not ille- 
gal. Gunn us, Tackett, 725. 

g. Costs not itemized on docket, not make judgment void. Jdzd. 


See County Matters, 2. Costs 2, 4. 


LANDLORD AND TENANT. 


1. Lien on crop assigned to get supplies for benefit of landlord 
and tenant assigned, landlord estopped from attacking. 

: Zachry vs. Stewart et al., 218. 

2. Lease to third party with consent of tenant, latter estopped, 
from suing for dispossession. Pausch vs. Guerrard et al. 
I19- 

3. Bond with counter-affidavit refused, presumption in favor of 
officer. did. 

4. Bond not good, tender in time immaterial. zd. 

5. Dispossession under warrant before time allowed by law is 
trespass in officer and plaintiff. /dzd. 

6. Conditional sale, with rent to be paid in default of paying first 
installment, relation of landlord and tenant did not arise till 
after default. Oxford vs. Ford, 362. 

7. Removal of crop, to give right to distrain, must have been af- 
ter relation arose. did. 

8. Creditor of landlord cannot, without consent, take tenant’s cot- 
ton to be applied to landlord’s debt. Flournoy, Hatcher, & 
Co., vs. Wardlaw, 378. 

g. Repairs under direction of tenant with no more to be done, 
floor giving way, damages not set off against rent. Jos- 
worth. vs. Thomas, 640. 


See Distress Warrant, 1-3, Savannah, 5, 6. Criminal 
Law, 21. 
LAWS. 


1. Local when repealed by general law. Pausch vs. Guerrard et 
al., 719. 
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2. 24 Geo., 2, c.. 44, sec. I, requiring month’s written notice to jus- 
tice before suit, in force. Collins vs. Granniss et al., 716. 


See Husband and Wife, 7. 


LEGACIES. 


1. Negroes devised to be delivered at future time ; or dying, legacy 
to be paid from other estate, loss by emancipation falls on 
legatee. Hallvs. David, ex'r, 72. 


2. Slave, bequest to, void. Hargraves vs. Lott et al. ,133. 
See Wills, 7. 


LESSOR AND LESSEE. See Landlord and Tenant; Damages, 5. 


LEVY AND SALE. 


. De facto constable, levy by, not void. Gunn vs, Tackett, 725. 
2. Removal of appointing justice before levy makes no difference. 
Lbid. 


See Sheriff, 7, 4-7; Damages, 6; Evidence, 42-43. 
LICENSE. 


1. Ordinary has discretion as to retail license. Wiggins vs. Var- 
ner, 58}. 


LIENS. See Debtor and Creditor, 4; Fudgment, 8, 10-14. 
LIS PENDENS. See Garnishment, 5. 

LOTTERY. See Criminal Law, 24. 

MALICIOUS PROSECUTION. 


1. Record of arrest, trial and discharge admissible; not reasons 
of magistrate. Anderson us. Keller, 58. 


2. Probable cause, absence of, and malice are for jury ; not deci- 
ded by non-suit. Jdzd. 
Compare Damages, 6. + 


MANDAMUS. | See Zaz, 2. 
MARIETTA & NORTH GA. R. R. See Convicts, 1-3. 


MARSHAL, See Jaz, 2. 
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MASTER AND SERVANT. 

1. Co-employe, injury by, master generally not liable; a/zter if 
master negligent in employing or knowingly retaining incom- 
petent servant. Crusselle vs. Pugh, 430; McDonald vs. Ea- 
gle &» Phenix Manufacturing Co., 761. 


2. Lessee taking charge, servant remaining ignorant of lease, les- 
sor not liable for damages to him. Crusselle vs. Pugh, 470. 


3. Homicide from negligence of fellow-servant, for widow to re- 
cover from master, must amount to crime in fellow-servant. 
McDonald vs. Eagle & Phenix Manufacturing Co., 761. 

4. Special contract invoked to show duty, in action for tort. dd. 

5. Workman in job with two or three others, and in charge of it, 

‘is not a general superintendent. /dzd. 


See Damages, 5. 
MASTER IN CHANCERY. See Azuditor. 


MESNE PROFITS. 

1. Action for, liberal and equitable and admits equitable defenses. 
White et al., vs. Rowland, 546. 

2. Voluntary division of rents bars r2covery of mesne profits. 
lbid. 

3. Value of land for rent provable by opinions of witness familiar 
with it. Hunt et al., vs. Pond, adm'r, 578. 

4. Loss of rent by cutting off strip provable to show rental value 
of strip. Jdzd. 

5. Intrinsic value of small slip only valuable as store lot, immate- 
rial. Jdéd. 

6. Fence built as obstruction not set-off against mesne profits, 
unless rental value increased. Jdzd. 


MILITIA DISTRICTS. See Ordinary, 1; Fustice of the Peace, 1; 
County Matters, 2-5. 


MINORS. See Guardian and Ward. 


MORTGAGE. 
1. Description of property too vague. Atkins et al., vs. Paul et 
al., 97. 
2, Fi. fa. should follow judgment, and it should follow mortgage. 
Gunn us. Fones, president, 798. 
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” Description of land, what insufficient. /dzd. 

. Transfer attested by only one witness, not rejected. did. 

. Discrepancy in amount of debt and of mortgage explained by 
parol. dd. 

. Claim interposed to mortgage 7. fa., plaintiff must show title 
or possession in defendant to make prima facie case. bid. 


. Estopped mortgagee and vendee is, from denying title under 
which he claims. Campbell vs. Trunnell, 518. 

. Foreclosure conclusive between parties and privies. Sinks, 

trustee, vs. Glenn et al., 744. 

. Attested by one witness, not void. Jézd. 

. Partner retiring takes mortgage to secure payment by other part- 
ner of firm debts, what allegations necessary to foreelose. 
Clayton vs. May, 769. 


See Damages, 6. 


MUNICIPAL CORPORATIONS. 


1. Necessary expenses, what are. Mayor, etc., of Rome vs. Mc- 
Williams et al,, 106. 
. Ordinary and extraordinary expense, what are. Jdzd. 
. Tax for ordinary expenses limited to one-half of one per cent, 
except by two-thirds vote. did. 
. Offices fitted up under ordinary expenses. /ééd. (Crawford, 
J., dissenting.) 
. Debt, what is incurring within meaning of constitution. Jd¢d. 
. Drainage and sewerage of Savannah. Mayor, etc., of Savan- 
nah, vs. Cleary, 154. 
. Rain-fall, extraordinary, how far relieves from damage. dd. 
. Council, members of, not individually liable for legally demol- 
ishing nuisance. Pruden et al., vs. Love, 190. 
9. Notice and hearing before demolishing, necessary. Jd#d. 
10. Bona fides, is it illustrated by what marshal said to council ? 
Lbid. 
11. Debts of municipal corporations, constitutional limit on, and 
method of increasing. Walsh vs.City Council of Augusta, 
293: 
12. Grading streets, not liable for resulting damages prior to con- 
stitution of 1877; alter since. City of Atlanta vs. Green, 
756. 
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Actual depreciation is measure of damages. Jdzd. 


14. Benefit from grade considered in fixing damages. /dzd. 


15 


16. 


17. 


18, 
19. 


Commons of Columbus, grant of and uses to which appropri- 
ated. Crawford vs. Mobile, etc., R. R., 405. 


Military mayor and council, acts ratified by constitution and 


* recognized by subsequent council, valid. /dzd. 


Bonds of city, general power to tax not include. Muyor and 
Council of Macon us. Fones, 489. 

Express power, would it be valid? /dzd. 

Streets obstructed constitutes, nuisance; unsafe condition for 
unreasonable time or in unreasonable manner, city liable for 
damages. Simon vs. City of Atlanta, 618. 


. Obstruction reasonable and temporary, no right of action /dzd. 
. Fire parade, obstructing street for, is reasonable. /dzd. 
. Cattle, power to impound and sell under charter. Muyor, etc., 


of Cartersville, et al., vs. Lanham, 753. 


. Same under general police power. did. 


Non-residence of owner makes no difference Jdzd. 


See Equity, 6. 


NE EXEAT. 
1. Intention to leave state declared and shown, insufficient to an- 


swer that defendant had changed intention, but might change 
again. Conyers, adm'r, vs. Gray, 320. 


NEGLIGENCE. See Municipal Corporations,7. Railroads, 2-6. 
Master and Servant, 2-5. 


NEGROES. See Legacies,1. Husband and Wife, 7. 


NEW TRIAL. 
1. Mistake of party in stating interest in property through /aches, 


not give new trial. Valentino vs. Weil & Co., 15. 


2. Decree wrong, on right verdict, new trial not necessary. Greer: 


adm'r, et al.,vs. Willis et al., 43; Taylor et al., us. Cen- 
tral R. R., 122. 


3. Verdict not contrary to law or evidence. Simms, 22’r, vs. 


Floyd, 768 ; Stafford & Blalock vs. Matthews et al.; Phil- 
lips vs. State; Williams vs. State, 770. 


4. Parties, nothing in exception to, in this case. Greer, adm’r, et 


al.vs. Willis et al., 43. ; 
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. Error in one’s favor not ground for reversal. Atkins et al., vs. 
Paul et al., 97. 


. Master’s report, exceptions of law to, ruling on not ground for 
new trial. Taylor et al. vs. Central Railroad, 122. 


. Newly discovered evidence, diligence not shown. TZurner 
adm'r, et al.vs. Tubering, 161 ; Prudenet al. vs. Love, 190. 


. Irregularity in granting first new trial in criminal case no ground 
for granting another after second verdict ones vs. State, 
240. 

. Newly discovered evidence of an incompetent witness no ground 
for new trial. Wéelliams vs. State, 260. 


. Newly discovered evidence as ground for new trial, movant 
must not know of it, and be without negligence. Jdzd. 


. Verdict not passing on necessary issue, new trial granted. Kelly 
vs. McGehee, adm’ x, et al., 364. 

. Verdict contrary to evidence. Hamilton vs. Wilson & Co., 
494- 

. Newly discovered evidence to impeach, not cause new trial. 
Partee vs. State, 570. 


. Charge allowing improper interest, corrected by writing off ex- 
cess, not require new trial. Viégal,ex’x, et al. us. Castleber- 
ry, ord'y, 600. 


. Amendment refused, to be ground for new trial, must be prop- 
erly cffered and rejected. Perry vs. Watts, 602. 


Renunciation to prevent new trial, if not good by attorney, 
time allowed to perfect. Azl/ vs. Printup, 7371. 


. Attorney’s renunciation, is it not good? J/ézd. 


. “Until the next term,” in order allowing time to file brief, in- 
cludes next term. Board Comm'’rs., etc., vs. Dart, 765. 


. Especially under facts of this case. did. 
. First grant not scrutinized. Steele et al. vs. Payne, 766. 


. Charge obscure and confused, new trial granted. Thomas vs, 
State, 767. 


. Discretion not abused in granting. Kidd vs. Morton, trustee, 
et al.; Strange,adm'r. vs. Smith, 770. 


See Practice in Supreme Court, 15, 18,19. Fury and Fu- 
rors, 5. 


NON-SUIT. 


1. Foreign administrator, failure to file letters works non-suit. 
Buck, adm'r, vs. Fohnson, adm'r, §2. 
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2. Bond of foreign administrator in suit, transcript of admitted, no 
non-suit, though son est factum pleaded. Fackson et al., 
ws. Fohnson et al., 167. 


3. Refused improperly, defect in evidence afterwards supplied, 
new trial not granted. Jdzd. 


4. No evidence to sustain verdict. non-suit awarded. Cheney et al., 
for use vs. Newton, Comm'r et al., 477. 


See Malicious Prosecution, 2; Fraud,2; Equity, 2 
NOTICE. 


1. Actual possession notice of unrecorded deed. A/shkins et al., vs. 
Paul et al., 97. 


2. Deed not including land on its face, record no notice in respect 
thereto. <Xilpatrick et al. vs. Strozier et al., 247. 


3. Erased part of promissory note legible, may be notice to pur- 
chaser. Hamilton vs. Wilson & Co., 494. 


4. Indorser, notice to must show demand, refusal and protest. 
Continental, etc., Bank vs. Folsom, 624. 


See Fustice of the Peace, 1; Fudgment, 11-14; Prescrip- 


tion 8; Deed 11. 
NUISANCE. See Streets, 1. 


OFFICER. See Savannah, 5; Landlord and Tenant, 37 5; Tax, 
2; Sheriff, 1; Costs, 1-4; Constable, 1-2. 


ONUS PROBANDI. See Burden of Proof. 


ORDINARY. 

1. Power to establish new militia district in term or vacation. 
Poole et al., vs, Sims, 36. 

2. Letters of administration, general jurisdiction of. Maydin, ad- 
ministrator, vs. Knighton et al., 103. 

3. Grant of same not collaterally attacked. dd. 

4. Private ways, removal of obstructions is for ordinary, not court 
of; certiorari? from is under §4050, not §4052 of the Code 
Fortson vs. Mattox, 282. 

5. Retail license, discretion as to. Wiggins vs. Varner, 583. 

See Homestead, 7; Fudgment, 4. 


PARENT AND CHILD. See Damages, 11-13; Evidence, 45. 
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PARTIES. 

1. Administrator necessary to proceeding to set aside deeds and his 
letters. McArthur &» Griffin vs. Matthewson & Butler, 
134+ 

2. Complainant dying and no parties made for several years, case 
put onterms. Weicher vs. Outz et al., gor. 


3. Administrator who is complainant dies, and case rests for ten 
years, put on terms and nothing done, too late for new party 
tocomein. Jdéd. 


Ses Practice in Supreme Court, 11. 


PARTNERSHIP. 


1. Money furnished to conduct business and party furnishing to 
have goods at cost, is loan, not partnership. Slade & Eth- 
eridge vs. Paschal et al., 541. 

2. Representation as to partnership made by one and acquiesced 
in by another, binds as to creditors on faith thereof. /dzd. 

3. Liability of acquiescing partner dates from original representa- 


tions or credit given thereunder. Jdzd. 


See Mortgage, ro. 
PENITENTIARY. See Convicts. 


PLEADING. 


1. Insurance policy, declaration on in short form, better to allege 
loss and compliance with conditions precedent. German- 
American Ins. Co.vs. Davidson 11. 

. Amendment may cure failure todoso. Jdzd. 

3. “For use,” that case is so brought matters not to defen- 
dant, unless there is special defence against usee or rights are 
affected bytransfer. Merchants’, etc., Ins. Co.vs. Vining & 
Bro. for use, 661. 

. Homestead, to subject, pleadings must show ground. W7i- 
der & Son us. Frederick, 669. 

. Trover, declaration in, alleging refusal to pay profits, sufficient 
without stating amount. Macon &» Western R. R. vs. 
Meador Bros., 672. 

. Dispensed with, cannot be by agreement. Hicks vs. Mar- 
shall, 7173. 

See Fudgment,19 ; Claim 2; Trover,5 ; Furisdiction, 5- 
6 ; Evidence 78. 
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POSSESSION. See 7rover,1; Criminal Law, 21. 


POSSESSORY WARRANT. 


1. Agent’s possession will support warrant. Hillyer vs. Brog- 
den, 24. 
2. Bond must be required of party recovering personalty. /dzd. 


3. Payment to under direction of holder of lien, on contract to 
cancel same, partly stopped by garnishment, possessory 
warrant not lie for lien papers delivered up. Mossman vs. 
McKinley, 391. 

4. Jurisdiction in any county where property found. ordan vs. 
Owens, 616. 


PRACTICE IN SUPERIOR COURT. 

1. Judgment by court only on unconditional contract in writing. 
Anders vs. Blount, 4. 

2. Questions by chancellor to jury in equity case not satisfactory 
others should be requested. Greer, adm’r, et al., vs. Willis 
et al., 43. 

3. Conclude argument, party assuming affirmative on proof with- 
out objection, entitled to. Zachry vs. Stewart et al., 218. 


4. Conclusion, who entitled to on exception to auditor’s report. 
Arthur vs. Comm'rs of Gordon County, 220. 
5. Adjournment to prepare written charge not error. Head vs. 
Bridges et al., 227. 
6. Who requested written charge, better not tostate to jury. /dzd. 
7. Remitter from Supreme Court filed and lost, certified copy of 
decision may be entered on minutes. Jackson, C. J., dis- 
senting.) ones vs. State, 241. 
8. New trial in criminal case allowed, irregularity in its grant, no 
ground for another new trial after second verdict. /dzd. 
g. Re-opening case not error. W#l/iams vs. State, 260. 
10. Parties not made for several years after death of complainant, 
case put onterms. Weilcher vs. Outz et al., got. 
11. Judge pro hac vice need not be sworn. Reeves vs. Graffling, 
treas’r, 512. 


12. Preponderance of evidence sufficient under plea that guano 
had not been inspected. /ézd. 


13. Fz. fa. in claim case void, levy dismissed ; verdict of not subject 
error. Solomon vs. Newell, 572. 
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14; Minutes of inferior court not amended in superior court. Jc. 
Bride vs. Bryan et al, 584. 

15. Verdict should show on what plea rendered; objection not 
made, no new trial. Continental, etc., Bank vs. Folsom, 624. 


16. Consolidated, appeals will be, where similar. Bentley vs. Gay, 
667. 


17, Pleadings cannot be waived. Hicks vs. Marshall, 713. 


18. Renunciation to prevent new trial, time allowed to perfect. A/z// 
us. Printup, 731. 


19. Attorney's renunciation, is it not good? Jdzd. 


20. Attorney voluntarily absent, returning during reception of ver- 
dict, latter good. Lasszter vs. State, 739. 


21. Remarks in discharging one jury prejudicial to next case, point 
should be made. Jézd. 


22. Injury, none appears in this case. did. 

23. “ Until” includes time mentioned. Board Commissioners, etc., 
vs. Dart, 765. 

24. Especially under facts of this case. Jdzd. 
See Criminal Law 11, 16, 22-23; Process 1; Furisdiction 


7, Practice in Supreme Court 14-15; Parties 3; Equity 2; 
Auditor 1-4; Injunction 8. 


PRACTICE IN SUPREME COURT. 


1. Abandoned here, ground not considered. German-American 
Ins. Co., vs. Davidson, 11. 


2. Decree wrong, not require new trial by jury. Decree directly 
corrected. Greer, adm’r, et al., vs. Willis et al.,43; Taylor 
et al., us. Central R. R., 122. 


3. Error favorable to party, no ground for granting him new trial. 
Atkins et al., vs. Paul et al., 97. 


4. Master’s report, exceptions of law to, ruling excepted to directly, 
or pendente lite. Taylor et al. vs.Central R. R., 122. 

5. Motion for new trial including such exceptions and other 
grounds, former excluded, but case not dismissed. /dzd. 


6. Immaterial errors, not causing injury, not require reversal 
Hamilton et al.,vs. Granger's, etc., Ins. Co., 145 


7. Entire charge, exception to, too general. Mayor, etc., of Sa- 
-vannah vs. Cleary, 153; O'Neal et al., ex'rs,vs. Brown et 
al.,707 ; Smith vs. State, 769. 
8. Paragraph of charge containing distinct points, error must be 
specified. Zachry vs. Stewart et al., 218. 
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. Criticism on manner of bringing up cases. Arthur vs. Comm'rs 

of Gordon County, 220. 

. Whole charge necessary to understand certain isolated portions. 

. Frank vs. Berkner, 264. 

. Defendant in trespass dying pending motion for new trial, and 

case can proceed against others, living defendants only neces- 

sary parties to bill of exceptions. Pausch vs. Guerrard et 

al,, 719. 

. Abandoned ground not considered. /dzd. 

. Certioraré refused, petition not part of record so as to be iden- 

tified by clerk’s certificate. /sas us. Clay, 327. 

. Two cases below cannot be consolidated in coming to this court 

by judge. Bones et al.,vs. National Exchange Bank, 3309. 

. Motion for new trial set hy order, day arrives during term and 

motion heard, law of term applies, and bill of exceptions in 

sixty days from decision and thirty days from term, in time. 

Sparrow us. Pate & Bro., 252. 

. Brief of evidence, no reference to in bill of exceptions, latter 

amended.- Kelly vs. McGehee, adm’ x, et al., 764. 

. Grounds of motion for new trial must affirmatively appear cor- 

rect ; that they were taken, not sufficient. Flournoy, Hatcher 
& Co., vs. Wardlaw, 778. 

. Motion for new trial, what amounts to making during term 

Cook vs. Cook et al., 781. 

. Motion not filed in time,should move to dismiss in court below. 

Ibid. 

. Evidence before magistrate set out in untraversed answer to 

certiorar?é is part of record, and needs no further authentica- 

tion. Mossman vs. McKinley, 391. 

. Restraining order continued at hearing is substantial grant of 

injunction, and may be brought up by “fast” bill of exceptions. 

Fones, ex'r, vs. Warnock, 484. 

. Entered on docket of current term improperly, case not dismiss- 

ed, but transferred to next term. dd. 

. Certiorart, exceptions in petition not verified by answer, not 

considered. McConnell vs. State, 673. 

. Dismissal prior to act of 1881, not reinstated because curable 

thereunder. McArthur & Griffin et al. vs. DeVaughn et 

al., 645. 

. Reference to brief of evidence by bill of exceptions necessary. 

lbid. 
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. Reference not supplied by amendment before Act of 1881; can 

it be done since? Jdzd. 

27. General exception that witness not allowed to testify to sayings, 
too vague. Abercrombie, adm'r, vs. Saliggury, ex'x, 734. 

28. Charge set out as a whole, divided into sections and on margin 
opposite each written that it is excepted to, bad practice. 
Spinks, trustee, vs. Glenn et al., 744. 

29. Record not transmitted in ten days, prior to act of 1877, case 
dismissed ; still so if counsel for plaintiff in error caused de- | 
lay. ackson vs. Chastain, 756. 

30. “Fast” writ of error from attachment for violating injunction. 
Hayden vs. Phinizy, 758. 

31. Untrue, certificate shows recitals in bill of exception to be, case 
dismissed. McBride vs. Beckwith, trustee, 764. 

32. Record must be sent up; not sufficient to certify that bill of ex- 
ceptions contains. Barnes et al. vs. Colquitt, Governor, 
766. 

33. Grounds of motion not approved, not considered. Smith vs. 
State, 766. 

34. Grounds with qualifications so confused as not to be under- 

stood what is approved, not considered. /déd. 


See Practice in Superior Court, 7; Certiorar?, 9. 
























PRESCRIPTION. 






I. Judgment against vendor defeated by. Fuhmston, trustee, vs. 
Neal, 528. 

2. Limitation laws as to realty, prescription substituted for by 
Code. bid. 

3. Fi. fa. idle when sale made, prescription begun in favor of dona 
fide purchase not stopped by levy till noticeto him. Jd. 

4. Color of title, paper to be, must purport to convey to claimant. 
White et al., vs. Rowland, 546. 

5 Prior deed of same vendor, though recorded,’ not defeat pre- 
scription of subsequent grantee. Hunt et al., vs. Pond, 
adm'r, 578. 

6. Bond for titles, holder under sells absolutely, re-buys and re- 
sells, adverse possession broken. Hines vs. Rutherford, ex'r 
606. 

7. Possession, first vendee remaining in, not good; his holding 

being that of holder of bond after reconveyance. dzd. 
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8. Bond for title, purchasing from one who has only, without in- 
quiry, is it dona fide? Ibid. 
g. Easement, none by prescription where owner of servient estate 
has habitually interrupted use. Kérschner et ux.vs. W. & 
A. R. R., 760. 
10. State, no prescription against. Jdéd. Glaze vs. W.& A. R. 
R., 761. 
11. Use of public road gives no right to it as private way on abol- 
ishing public character. bid. 


PRESUMPTIONS. 

1. Good faith presumed from purchase for value from defendant 
in fi. fa. Fohnston, trustee, vs. Neal, 528. 

2. Guardian ad item accepts trust and is proper person, presumed. 
White et al., vs. Rowland, 546. 

3. Entire charge not brought up, presumedright. Hunt et al., vs. 
Pond, adm'r, 578. 

4. Ownership presumed in husband where he applies for home- 
stead; aliter of wife. Waelder &» Son vs. Frederick, 669. 

5. Dividends presumed to follow stock. Southwestern Railroad 
vs. Papot et al., surviving pariners, 676. 

See Railroads, 2; Landlord and Tenant, 7; Constitution- 
al Law, 7. 


PRINCIPAL AND AGENT. 


1. Possession of personalty through agent is actual. Aéllyer vs. 
Brogden, 24, 

2. Express messenger is not common carrier, but agent, as to com- 
pany. Southern Express Company vs. Frink et al., 201. 

3. Second employment, principal knowing of first, is subject to 
duties of first. dd. 

4. Receipt of money by agent, or ratification of receipt by one 
who acts, binds principal. Gwuzl/ et al., vs. Northern et ai, 
JI45: 

5. Authority includes usual and necessary means to carry out. 
Holman & Woods vs. Georgia Ratlroad, 595. 

6. Commercial letters and telegrams to make sales construed lib- 
erally in favor of authority. /dzd. 

See Criminal Law, 21; Insurance, 6; Landlord and 
Tenant 5; Appeal, 1. 
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PRINCIPAL AND SURETY. 


1. Bond for $150,000 oo intended, word “thousand” omitted and 
added by payee, not invalidate; relievable in law or equity. 
Fackson et al.,us. Fohnson et al., 167. 

2. Acquiescence by sureties after knowledge. Jdéd. 

3. Appeal, security on bond becoming insolvent, time allowed to 
strengthen. Booten vs. Bank, etc., 258. 

4. Injunction, bond to dissolve such as chancellor could not re- 
quire, still good as voluntary bond. Thompson vs. Hall & 
Long, 627. 

See 7rusts, 7. 


PROCESS. 


1. Want of, not cured by amendment at subsequent term. Scar 
borough vs. Hall, 576. 


PROMISSORY NOTE. 


1. Erasure of waiver of plea of worthlessness of guano, but part 
erased perfectly legible, a circumstance to show notice to pur- 
chaser of note. Hamilton vs. Wilson & Co., 404. 


See Contract, 4. 


RAILRCADS. 


1. Defendant’s road being in fact (though not appearing to be) 
leased by another, rot matter for demurrer. S. W. R. R. 
us. Bryant & Lockett, 212. 


2. Presumption against railroads, S. W. R. R. vs. Singleton, 7006. 


3. Moving train, reasonable opportunity for leaving must be al- 
lowed. did. 

4. Stopping train, necessity for, is question for jury. Jdzd. 

5. Conductor ordering person to leave moving train, latter obey- 
ing, makes contributory negligence. dd. 

6. Command of conductor obeyed under fear, same effect as if 

force used. did. 
Contributory negligence in such case, what constitutes. Jd¢d. 


. Homicide of parent, suit by child for, interrogatories of parent 
on suit for same injury advaissible. A/s/anta G W. P. R. 
R. us. Venable, next friend, 697. 


. Probable support, greater or less with age of child, considered, 
* Ibid. 


oo 3 


ve) 
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10. Damages begin from death, not accident. (Jackson, C. J., dis- 
senting.) did. 
See Fraud, 7; Witness, 12; Amendment, 3; Stock and 
Stockholders, 1-5; Columbus. 1-2. 


RECEIVER, See /ujunction, 3-5. 

RECORDS. See Evidence, 43 ; Practice in Supreme Court, 1}, 14. 
RECOUPMENTS. See 7rover, 5. 

RES ADJUDICATA. See Equity, 2; Fudgment, 15, 16. 

RES GEST. See Evidence, 27, 40, 4. 


ROADS AND BRIDGES. See Séreets; Ordinary, 4; Prescrip- 
tion, II. 


S ALES. 
1. Warehouse receipt for cotton endorsed by vendee’s agent 
for collection of agreed price, but not presented, sale not 
complete, and loss by fire fails on vendor. Sparrow vs. 


Pate & Bro., 252. 
See Landlord and Tenant, 6 ; Principal and Agent, 6, 


SAVANNAH. 
1. Sewerage and drainage system, duty of cityas to. Mayor etc., 
of Savannah vs. Cleary, 153. 
2. Liability for overflow. did. 
. Extraordinary rainfall, unmixed with negligence, will excuse ; 
aliter if negligent. did. 
. Ownership of part of bank not connected with damage, irrele- 
vant. did. 
. Constable of county in city is constable of city. Pausch vs. 
Guerrard et al., 319. 
. Warrant to dispossess tenant, time allowed modified by general 
law. bid. 


See Executions 2. 


SERVICE. 
1. Lost 7. fa. no specific requirement of service of motion to es” 
tablish. TZorrent vs. Sulter, 32. ‘ 
2. Time not asked after service one day before, motion not dis- 
missed for insufficient service. Jdzd. 
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‘3. Leaving process at place of abode good, though defendant ab- 
sent and without actual notice till after judgment. Lucas vs. 


Wilson, 756. 
4. Personal service fourteen days before term, judgment by de- 
fault not a nullity ; is matter for plea. (Crawford, J.) Solo- 


mon vs. Newell, 572. 
See Attorney and Client 4,6. Fustice of the Peace, 4. 


SET-OFF. See Corporation, 1. 


SEWERS AND DRAINS. See Municipal Corporations, 6, 7. 


SHERIFF. 


1. Duty violated ; sheriff cannot recover against person inducing 
his wrong and consequent punishment. McClendon vs, 


Harrell, 440. 

2. Execution against, howdirected. Gzllis vs. Smith, ex'r, 440. 

3. Substantial compliance sufficient ; levy not dismissed for imma- 
terial error. /dzd. 

4. Property turned over to defendant to keep, is at peril of sheriff. 
Cape Fear Steamboat Co.vs. Botholomess, sh'ff., et al., 452. 


5. Fees for watching property, in such case not allowed. dd. 
6. Actual expenses of defendant allowed in equity. /dzd. 
7. Fees, if allowed, credited on claim. Jdzd. 


SLANDER. 
1. Charging minister with collecting funds for particular purpose 
and embezzling for own use, and being unfit to be a minister, 
actionable without alleging damages. Frankiin vs. Browne, 


272. 


SOLICITOR GENERAL. See Criminal Law, 11. 


SPECIFIC PERFORMANCE. See £guity, 1,8. 


STATUTE OF LIMITATIONS. 
1. Barred, action appearing on face of record, exception must be 
shown tosave. Whitevs. Moss, 89. 
2. Fraud disconnected from defendant, will not prevent bar. dzd. 
3. Divorce, action for, not subject to bar. Moseley vs. Moseley 


92. 
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4. Desertion, action on ground of, especially, not barred. d¢d. 

5. Children joint usees of trust estate with parents for life, vested 
remainder in children. under sale by trustee, statute did not 
run against remaindermen till death of parents. Franke vs. 
Berkner et al,, 264. 

. Devastavit by guardian prior to June Ist, 1865, rule by new 
guardian, appointed in 1869, barred after nine months and 
fifteen days. Lyne, g’d'n, et al. vs. Anderson, 466. 

. Former suit on bond not relieve bar as to rules. zd. 

. Prescription substituted as to realty bythe Code. ‘ohmston, 
trustee, vs. Neal, 528. 

. Purchaser with notice of judgment not protected by four years’ 
statute. Cox et al., vs. Prater, 588. 

. Possession to protect must be open, notorious, dona fide and 
exclusive. /déd. 

. Holding for another by one not protected by statute, should be 
openly done. Jdzd. 

. Notice of adverse holding, or circumstance to put plaintiff on 
inquiry, should appear. /dzd. 


. Original suit by one as heir not barred, amendment changing to 
suit as executor will not be. Hines us. Rutherford, ex’r, 
606. 

Barred, this action is, and no fraud which relieves bar. Ader- 
crombie, adm’r, us. Salisbury, ex’x, 734. 


STOCK AND STOCKHOLDERS. 


1. Dividends in cash or scrip go to life tenant. M/len et al, by next 
Sriend, vs. Guerrard, trustee, et al., 284. 

2. Dividends in cash, bonds or certificates of indebtednesss are 
natural increase and not accumulation of corpus; and go 
to life tenant. ddd. 


3. Dividends and interest, contract to pay is different, though rate 
be.the same. S. W. R. R. us. Papot et al., surviving part- 
ners, 075. 

4. Dividends presumed to follow stock. Jdzd. 

5. Stock to be issued as road completed and approved, fulfilled by 
issuing stock to agreed amount, exclusive of dividends ; divi- 
dends paid by mistake recoverable. did. 


See Corporation ; Fraud, 3. 
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STREETS. 


1. Obstruction a nuisance ; if unreasonable, city liable for damage, 
Simon vs. City of Atlanta, 618. 


2. Obstruction temporary and reasonable and for public safety 
or convenience, no action. /dzd. 
3. Fire parade, obstruction for, is reasonable. dzd. 


See Equity, 6; Municipal Corporation, 22-23. 


TAX. 


1. Ordinary expenses of municipal corporation, tax for, constitu- 
tional limit. Mayor, etc., of Rome vs. McWilliams et al., 
107. 

2. Fi. fa. of city once transferred, marshal not required to trans- 
fer again. Freeman, trustee, vs. Holcombe, marshal, 337. 

3, Municipal power to tax “all property, real and personal,” not 
construed to include bonds of city. Mayor, etc., of Macon 

ws. Fones, 489. 
4. Express authority, would it be valid? zd. 


See Constitutional Law, 5-6. 


TITLE. 


1. Prima facie title supports equitable relief against trespasser. 
McArthur &» Griffin vs. Matthewson & Butler, 134. 
2. Warehouse receipt for cotton endorsed by vendee’s agent, to be 
presented to vendee for agreed price, but not presented, sale 
not complete. Sparrow vs. Pate & Bro., 75}. 
3. Color of, paper to be, must purport to convey to claimant. 
White et al. vs. Rowland, 546. (See Wills, 8.) 
4. Usurious debt paid by conveying land, title not void ; adter of 
deed to secure usurious debt. Aicks vs. Marshall, 773. 
See 7Zrusts, 4-5; Ejectment, 1-2; Columbus 1-2; Pre- 
scription, 5; Deeds 2; Wills 4-5 ; Husbandand Wife 
1-3; Estoppel, 1-2. 


TORTS. 


1. Contract may be waived, and suit brought for tort. J/cDonald 
vs. Eagle, etc., Manufacturing Co., 761. 


2. Contract invoked to raise duty, though suit for tort. did. 
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TRADE MARKS. 
1. Defined and discussed. Common adjective is not; arbitrary 
words may be. Larrabee & Co., vs. Lewis, 561. 


2. Intent to deceive or mislead the public necessary to enjoin use 
of. bid. : 


TRESPASS. 


1. Creditor levying in spite of agreement to delay, is tresspasser 
Fuchter vs. Bochm, Benheim & Co., 434- 
2. Entry on land lawful, but power exceeded, is trespass. bid. 
See Title 1; Equity 10; Damages 2; Practice in Su- 
preme Court, 11; Landlord & Tenant, 5. 


TROVER. 


1. Possession under claim of right sufficient to support, against 
one unlawfully interfering. Flournoy Hatcher, &» Co. vs. 
Wardlaw, 378. 

. Cotton screw detached from realty and carried away, trover 
lies. Woods et al., ex'xes, us. McCall, 506. 

. Reattached to realty in another place, not prevent trover. did. 

4. Damages alone, or property and its hire, recoverable. ézd. 

. Title is in issue, though money verdict elected ; if sale partly le- 
gal and partty not, to trover by vendor, vendee should recoup 
legal part. Campbell vs. Trunnell, 518. 

. Profits, refusal to pay, sufficient to warrant recovery, without 
alleging amount. Macon &» Western R. R. vs. Meador 
Bros., 672. 

. Value laid not limit recovery of principal and interest by way 
of profits. /did. 

. Interest, verdict not stating when to begin, runs from filing 
writ. dtd. 


TRUSTS. 


1. Deed conveyed in trust to the use of the grantor, his wife and 
the children of her body, during life of grantor and wife or 
the survivor, after their death trust to cease and property to 
be divided between children : He/d, children were joint usees 
with parents, and also had vested remainder. Franke vs. 
Berkner et al., 264. 

2. Trustee only held title to life estate, and could not convey re- 
mainder. Jdéd. 
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3. Attempt by grantor, wife and trustee to divide property and 
give him title to part, not good against remaindermen. 
Tbid. 


4. Power of sale and reinvestment in trust deed, purchaser not 
bound to see to application of proceeds. Gull et al., vs. 
Northern et al., 345. 


5. Deed from trustee with assent of sole beneficiary, sud juris, 
passes title. Dykes, trustee, vs. McVay, adm’x, 502. 


6. Assent in writing on deed, recorded with it is, sufficient evi- 
dence of consent (though with one witness). dd. 


7. Trustee receiving property of estate and charging himself with 
amount, but not accounting, bond liable. Vigal, ex'x, et al. 
us. Castleberry, ord’y, 600. 


8. Homestead in nature of trust estate. Walder & Sons. 
Frederick, 669. 


See Statute of Limitations, 5; Pleading, 3. 


UNITED STATES COURTS. 


1. Judgment allowing appeal on terms, no appeal shown, state 
court not await further possible litigation. ‘ones, ex’r, vs. 
Warnock, 484. 


USURY. See Juterest and Usury. 


VENDOR AND PURCHASER. 


1. Purchase from defendant in 7. fa. for value raises presumption 
of good faith; onus of rebutting by showing notice is on 
party setting up. YFohnston, trustee, vs. Neal, 528. 


2. Bond for title, purchase from holder without inquiry, is pur- 
chaser to be protected? Hines vs. Rutherford, ex'r, 606. 


3. Ejectment, right to, though purchase money notes in judgment. 
lbid. (Compare Dykes, trustee, vs. McVay, adm'’x, 502.) 


See Trusts, 4; Sales,1; Administrators and Executors, 
21,22; Husband and Wife, 11,12; Deed, 11. 


VENUE. 
1. Bastardy, venue is county where likely to become chargeable. 
Williams vs. State, 187. 
2. Judicial cognizance that Columbus, Ga., is in Muscogee county. 
Clayton vs. May, 769. 
See Charge of Court, 23. 
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VERDICT. 


1. Necessary issue n«t passed on, new trial granted Kelly vs. 
McGehee, adm'x, et al., 364. 

2. Plea on which rendered, verdict should show; objection not 
made, point waived. Continental, etc., Bank vs. Folsom, 624. 

3. Guilty, in compulsory absence of defendant, illegal; a/éter of 
voluntary absence. Sarton us. State, 6537. 

4. Two counts in indictment, verdict on one not special. Wilson 
us. State, 658. 

5. Trover, principal and interest by way of profits may exceed 
value laid in declaration. Macon &» Western R. R, vs. 
Meador Bros., 672. 

6. Interest, not specified when to begin, allowed from filing of writ. 
Lbid. ° 

7. Pleadings lost, verdict returned on blank paper by agreement, 
illegal. Aicks vs. Marshall, 713. 

8. Judgment of guilty by judge of city court sufficient, if defen- 
dant elects to be so tried. Price vs. State, 723. 


WAGES. See Garnishment, 1, 5. 


WAIVER. 
1. Insurance, demand and refusal to pay, waives proofs of loss. 
German-American Ins. Co. vs. Davidson, 11. 


2. Husband waiving homestead binds family, though application 
pending. ackson vs. Parrott, 2170. 


3. Wife waiving and party to foreclosure of mortgage, is she not 
bound? Jdzd. 


4. Justice court, appearance and pleading waive irregularities in. 
Stansell &* Wofford vs. Hays &* Co. 487. 


5. Indictment, when too late to withdraw waiver of. McConnell 
us. State, 6323. 


6. Insurance company, refusal to pay pending garnishments, waives 
proof of loss for that time. Merchants’, etc., Ins. Co. vs. 
Vining & Bro., for use, 661. 


See Furisdiction, 5-7; Verdict, 2; Tort, 1. 
WILLS. 


1. Attested by three witnesses where testator resided in Georgia, 
at death. Welson vs. Hall et al., ex’rs, 53. 
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. Negroes devised, loss by emancipation falls on legatee. Hal/vs. 


David, ex’r,72. 


. Probate, judgment admitting to, does not affect rights under 


will. Hargraves vs. Lott et al., 173. 


. Testamentary scheme creating life estate with limitation over, 


modified by codicil devising after-acquired property absolute- 
ly. ones et al., vs. Fohnson, 269. 


. Will and codicil taking effect before passage of married woman's 


law, property under codicil vested in husband. did. 


. Devise in trust for daughter for life and after her death for such 


“children as she may leave,” only children surviving mother 
took. White et al. vs. Rowland, 546 


. Grandchildren not take under bequest to children unless such 


intention be indicated. Jdzd. 


. Color of title, will to amount to, must leave property to claim- 


ant. Jdzd. 


. Conveyance of realty to one at death of grantor is testamentary. 


Blackstock et al, vs. Mitchell, ex'r, 768. 
See Dower, 4. 


WITNESS. 


10, 


Dead witness, former testimony with substantially same issues 
and parties admissible ; not with different parties. Hughes 
et al., vs. Clark, et al., admr’rs, 19. 


. Will attested by three witnesses. W#/sonvs. Hall, et al., ex’rs, 


JSF: 


. Auditor not a witness to alter report; may explain. Fackson, 


et al., vs. Fohnson, et al., 167. 


. Character for integrity and veracity, etc., considered by jury in 


deciding credibility. Mead vs. Bridges, 227. 


. Prochein ami of minor parties not incompetent on account of 


death of other party. <Xzlpatrick et al., vs Strozier et al. 
247. 


. Relationship goes to credit. Jézd. 
. Dead, one party being, other incompetent as to contract. /ézd. 
. Wife, before witness ‘rejected in bigamy case as, fact must ap- 


pear. Weiliams vs. State, 260. 


. Attorney incompetent to invalidate confession of judgment, but 


may explain. A/cBride vs. Bryan et al., 584. 


Entrapped by his witness, counsel may impeach. Cox ef ai., 
vs. Prater. 588. 
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11. Attorney of decedent agreeing for administrator to be made 
party before end of year, being dead, administrator not in- 
competent on motion to set aside judgment. TZurner vs. 
Jordan, adm'r, 604. 

12. Director of railroad incompetent as to negotiations between him 
and deceased member of suing firm. S. W. R. R. vs. Papot 
et al., s'u'ng p'in'rs., 675. 

13. Rule, witness violating, punishable but not disqualified. Zassz- 
ter vs. State, 739. 


See Criminal Law, u ; Attorney and Client, 5. 
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